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May 9, 2001

VIA FACSIMILE AND U.S. MAIL

George B. Breznay, Director 

Office of Hearings and Appeals

Department of Energy

1000 Independence Ave., SW

Washington, DC  20585

FREEDOM OF INFORMATION ACT APPEAL

Re:  FOIA Request F2001-00252

Dear Mr. Breznay:


Pursuant to 5 U.S.C. §552(a)(6) and 10 C.F.R. § 1004.8, we are writing to appeal the Department of Energy’s (DOE or agency) May 1, 2001, denial of NRDC’s fee waiver request.  A copy of DOE’s denial is attached, as well as NRDC’s original April 26, 2001, request.  The only basis the agency offered for denying the fee waiver request was that so few documents would be provided in response to NRDC’s request that they could not provide any benefit to the public.  Neither the Freedom of Information Act (FOIA) nor DOE’s FOIA regulations justifies denying NRDC’s fee request waiver on this basis.


Unless DOE responds to this appeal within twenty days, as required by 5 U.S.C. § 552(a)(6)(A)(ii), NRDC intends to seek appropriate relief to obtain the requested materials related to the work of the Cheney Energy Task Force promptly.

1. DOE determined that NRDC met the criteria for a fee waiver, yet unlawfully denied the request.

In its May 1 letter, the agency acknowledged that “there is a public interest in the information you [NRDC] requested and that you are able to disseminate and interpret information in a way that the public would benefit.”  NRDC established in its initial letter that it met the criteria for a fee waiver under 10 C.F.R. § 1004.9(a)(8).  The requested records concern “the operations or activities of the government.”  Disclosure of the information is “likely to contribute” to public understanding of government operations or activities.  NRDC has the ability and intent to disseminate the information to the public in a form that can further understanding of the subject matter.  NRDC has no commercial interest that would be furthered by the requested disclosure.  Nothing in DOE’s May 1 response disputes any of these points.  In fact, the agency specifically agreed that NRDC satisfied the basic criteria for a fee waiver.

Nevertheless, DOE states that it will take no action on the request unless NRDC provides agency staff with an assurance to pay fees.  This denial of the fee waiver request is flatly inconsistent with 10 C.F.R. § 1004.9(a)(8) and the agency’s own determination in its May 1 letter.

2. DOE’s fee waiver denial is based on a premature determination regarding which records are responsive to NRDC’s request.

DOE bases its request for an assurance of payment on the fact that so little will be provided in response to the request that it can have no public benefit.  Even assuming that such rationale is an appropriate basis to deny a fee request waiver—which it is not—the agency cannot possibly make such a decision until it has completely determined which documents are responsive to the request and subject to disclosure.  

Any conclusion about the quantity and quality of documents responsive to NRDC’s request is clearly premature.  The agency states in its May 1 letter that it sent NRDC’s request to several program offices to determine if they have responsive documents.  DOE seems to have determined that the entire agency possesses little that is responsive to the request based on an unsupported conclusion of one program office.  It is illogical to justify not collecting the relevant documents based on a conclusion that can only be made after the documents are collected.

3. Many of the records requested by NRDC are clearly not “pre-decisional” documents.

Given the strong mandate for open government and public access to government documents, courts have narrowly interpreted the “pre-decisional” exemption under FOIA.  See, e.g.,  Arthur Andersen, Inc. v. IRS, 679 F.2d 254, 257 (D.C.Cir. 1982) (designation as “draft” “does not end the inquiry” as to whether document qualifies for exemption);  Coastal States Gas Corp. v. Dept. of Energy, 617 F.2d 854, 866 (D.C.Cir. 1980) (even if a document is predecisional, “the privilege applies only to the ‘opinion’ or ‘recommendatory’ portion of [a document], not to factual information which is contained in the document”);  Ryan v. Dept. of Justice, 617 F.2d 781, 790-91 (D.C.Cir. 1980) (facts in a predecisional document must be segregated and disclosed).  

In addition, claiming an exemption from disclosure does not absolve an agency from its obligations under FOIA to identify basic factual material about each and every withheld item and a full explanation of how each document fits within the claimed exemption.  See U.S. Department of Justice, Freedom of Information Act Guide & Privacy Act Overview (May 2000) (agencies are required “to prepare an itemized index, correlating each withheld document (or portion) with a specific FOIA exemption and the relevant part of the agency's nondisclosure justification”) (citing Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974)).  An agency must provide a requestor sufficient information to appeal a denial effectively.  NRDC specifically requested such index and itemized justifications in our initial request.

The FOIA officer is unlawfully attempting to use the “pre-decisional” exemption as an excuse not to respond to NRDC’s request at all.  Many of the records requested by NRDC clearly do not fall within the exemption.  Calendars are clearly not pre-decisional.  Nor are meeting notes.  Neither are records identifying the members of the Energy Task Force or any subgroups formed to support Secretary Abraham’s participation on the Task Force.  The identity of contractors or temporary full-time agency employees hired by the agency regarding the work of the Task Force are not “pre-decisional.”  Records regarding any efforts by agency personnel or the Task Force to screen for conflicts of interest or bias are also not “pre-decisional.”

4. DOE has not justified its failure to follow 10 C.F.R. § 1004.1 even if some documents are pre-decisional.

Using the pre-decisional nature of the documents requested to justify a fee request waiver is particularly inappropriate because DOE regulations mandate disclosure of documents in the public interest even if such documents qualify for a statutory exemption.  See 10 C.F.R. § 1004.1 (“DOE will make records available which it is authorized to withhold under 5 U.S.C. 552 whenever it determines that such disclosure is in the public interest”).  In its May 1 letter, DOE already determined that disclosure of the requested documents was in the public interest.  Consequently, the agency is obligated under its own regulations to disclose the requested documents even if they do qualify for the “pre-decisional,” or any other exemption under FOIA.  The FOIA officer has completely ignored DOE’s own regulations. 

CONCLUSION


For the foregoing reasons, we respectfully request that you order the FOIA officer to:  (1) proceed expeditiously with the collection of records responsive to NRDC’s April 26 request from each and every relevant program office;  and (2) disclose any and all records that are in the public interest.  We request that you reverse the FOIA officer’s requirement that NRDC provide an assurance of payment and grant NRDC the fee waiver it requested and supported in its April 26 letter.  Unless DOE grants the fee waiver and releases the requested records within twenty days, NRDC will seek appropriate relief to ensure timely receipt of the materials.  Please do not hesitate to call if you have any questions regarding this appeal.

Sincerely,

Sharon Buccino


Johanna Wald

Senior Attorney
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