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INCORPORATIONS

We incorporate by reference all sources cited in this comment. We have also submitted
copies of referenced sources and damages calculations on two thumb drives delivered to the EPA
Docket Center. We are uploading via regulations.gov an index of the files contained on the
thumb drives along with proof of delivery by Sam Dilley, Earthjustice, to the Docket Center on
November 2, 2026 at 2:50PM.

We also incorporate by reference all comments previously submitted to the Agency on
this docket, EPA-HQ-OAR-2025-0124, concerning the primary proposal in EPA’s proposed rule,
“Repeal of Greenhouse Gas Emissions Standards for Fossil Fuel-Fired Electric Generating
Units,” 90 Fed. Reg. 25752 (June 17, 2025); and all comments previously submitted to the
Agency concerning EPA’s original 2015 endangerment finding for fossil fuel-fired electric
generating units, “Standards of Performance for Greenhouse Gas Emissions From New,
Modified, and Reconstructed Stationary Sources: Electric Utility Generating Units,” 80 Fed.
Reg. 64510 (Oct. 23, 2015).
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I. INTRODUCTION

As the nonpartisan National Academies of Sciences, Engineering, and Medicine recently
declared in a consensus report, the evidence that greenhouse gas emissions and their attendant
contribution to global climate change and evidence of the lived effects of that change is “beyond
scientific dispute.”! As millions of Americans know from living with the increasingly dangerous
effects of that climate change — from extreme heat, drought, wildfire, tropical cyclones, and
convective storms — we now “face[] a future in which climate-induced harm continues to worsen
and today’s extremes become tomorrow’s norms.”?

In the face of the scientific and lived reality of those effects, EPA now proposes to
abdicate its congressionally delegated authority and responsibility to regulate the greenhouse gas
emissions that are putting public health and safety at risk. In this Supplemental Proposal, EPA
once again ignores the science and instead attempts to rewrite the Clean Air Act, inventing a
novel, categorical limitation on its Section 111 regulatory authority: an atextual and ahistorical
interpretation of dangerous “air pollution” to mean only pollution which endangers human health
and welfare solely through local or regional exposure.

First, EPA is simply wrong about its authority to regulate greenhouse gases based on
their contribution to climate change under Section 111 of the Clean Air Act. The Supreme Court
found in 2007 that EPA has authority to regulate greenhouse gases under the plain text of the Act,
and stated that that authority includes the authority to issue standards under Section 111 just a
few years later. EPA lacks authority to reinterpret those holdings to read extra-statutory
constraints into the Clean Air Act where none exist: EPA cannot simply make up a category of
“local/regional” pollution and then claim greenhouse gases fall outside of its arbitrary
categorization. Instead, EPA must follow the law as Congress enacted it and the Court has
interpreted it. And the major-questions doctrine and Loper Bright overturning Chevron deference
has no bearing on EPA’s authority here: the Supreme Court found in 2007 — and reconfirmed in
2011 — that the text of the Act is unambiguous. There is no question left open for the major-
questions doctrine to answer.

Second, EPA’s proposal that regulating greenhouse gas emissions from power plants is
“futile” is flawed as a factual matter and legally irrelevant. At the point of making a threshold
determination under Section 111(b) as to whether to regulate a given source category, the statute
asks EPA to consider whether a source category “contributes significantly” to dangerous air
pollution, not whether performance standards — which are set at a later point in the regulatory
process — significantly ameliorate the effects of such pollution. In all events, even if the agency
were required to assess futility, the proposed analysis is critically flawed. As the undersigned
organizations documented extensively in comments submitted to the agency under this docket in

! National Academies of Sciences, Engineering, and Medicine. 2025. Effects of Human-Caused
Greenhouse Gas Emissions on U.S. Climate, Health, and Welfare. Washington, DC: The National
Academies Press. https://doi.org/10.17226/29239. (Summary) [hereinafter “NASEM 2025
Climate Report”]

2 NASEM 2025 Climate Report.



2025, U.S. fossil fuel-fired power plants unquestionably significantly contribute to dangerous air
pollution, and regulating them will materially ameliorate the domestic effects of climate change.
The modeling submitted with this Comment projects that the monetized value of health and
welfare dangers from U.S. power-plant CO; emissions by 2100, even assuming EPA'’s own
flawed modeling results, is between $11.7-37.1 trillion — a sum that cannot reasonably be
considered de minimis.

And, finally, EPA’s action is arbitrary and capricious. The Supplemental Proposal rests on
factual assumptions that EPA has failed to justify, and reverses the agency’s prior factual and
legal assessment without offering a sufficiently reasoned basis for changing positions. And while
making this tectonic and unreasoned policy shift, EPA has declined to provide adequate time for
meaningful public comment or for necessary Tribal consultation. EPA fails to consider the health
and environmental costs of its action or to meaningfully weigh alternatives. For these reasons
and more, EPA’s Supplemental Proposal is fundamentally unlawful and should be abandoned.

* sk ok

As we explain in more detail in the subsequent pages, EPA’s Supplemental Proposal is
fundamentally flawed. It misinterprets the Clean Air Act, ignores scientific evidence, and entirely
misunderstands its own duty as the agency responsible for protecting public health and the
environment.

EPA must withdraw the Supplemental Proposal in its entirety.
IL. SECTION 111 APPLIES TO GREENHOUSE GAS POLLUTION.

In its Supplemental Proposal, EPA proposes to interpret Section 111 to deprive EPA of the
authority to regulate greenhouse gas emissions from stationary sources. That proposal is contrary
to law. The Supreme Court has already held that greenhouse gases are “air pollutants” and that
the Clean Air Act “unambiguous([ly]” confers authority to regulate them based on their
contribution to global climate change. Massachusetts v. EPA, 549 U.S. 497, 528-29 (2007)
(having “little trouble concluding” that the Clean Air Act “authorizes EPA to regulate greenhouse
gas emissions from new motor vehicles in the event that it forms a ‘judgment’ that such
emissions contribute to climate change”); see also Am. Elec. Power Co., Inc. v. Connecticut, 564
U.S. 410, 424 (2011) (finding that the Clean Air Act “‘speaks directly’ to emissions of carbon
dioxide” from power plants). EPA cannot get around this direct precedent, which remains
binding.

In all events, EPA’s proposed interpretation is contrary to the statutory text, structure,
history, and practice. EPA’s proposed interpretation that “air pollution which may reasonably be
anticipated to endanger public health or welfare” refers only to “local or regional exposure to
dangerous air pollution” has no basis in the Act and does not reflect the “best reading” of Section
111. 91 Fed. Reg. 59002 (Sept. 17, 2026).

A. EPA has no authority to reinterpret the scope of Section 111.

In the Supplemental Proposal, EPA proposes to abandon the longstanding construction of
Section 111, which has been settled by binding Supreme Court precedent. EPA now proposes that
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when Congress directed EPA (1) to list categories of stationary sources if those sources “cause[],
or contribute[] significantly to, air pollution which may reasonably be anticipated to endanger
public health or welfare,” 42 U.S.C. § 7411(b)(1)(A), and then (2) to “establish[] standards of
performance for any existing source for any air pollutant,” id. § 7411(d)(1), emitted by those
sources (which is not a criteria pollutant or regulated under Section 112), that Congress only
intended EPA to regulate air pollutants that contribute to “local or regional exposure to
dangerous air pollution.” 90 Fed. Reg. 36288, 36290 (Aug. 1, 2025). No text in the statute
supports EPA’s proposed interpretation (nor does EPA identify any). Binding Supreme Court
precedent also ties the Agency’s hands, depriving it of authority to reinterpret Section 111°s
scope.

EPA cannot lawfully finalize the Supplemental Proposal because the question of whether
EPA has authority to regulate greenhouse gases for their effects on global climate change was
decided in the first instance by Massachusetts v. EPA, 549 U.S. 497 (2007). There, the Supreme
Court held that Section 202 of the Act, which, like Section 111, authorizes EPA to regulate air
pollutant emissions that contribute to “air pollution which may reasonably be anticipated to
endanger public health or welfare,” authorizes EPA to regulate greenhouse gases. That opinion
remains good law and EPA is bound by it. What’s more, the Supreme Court subsequently held in
American Electric Power Co., Inc. v. Connecticut, 564 U.S. 410, 424 (2011), that it is “equally
plain” that the Clean Air Act authorizes EPA to regulate greenhouse gas emissions from power
plants. EPA’s attempt to reinterpret the statutory text to suit its current policy preferences is thus
beyond its lawful authority. The proposal must accordingly be withdrawn.

1. The Court in Massachusetts held that Section 202 unambiguously covers
greenhouse gas emissions.

Under review in Massachusetts was EPA’s denial of a petition to regulate greenhouse
gases under Section 202(a). In the Massachusetts opinion, the Supreme Court articulated the
question under consideration as “whether § 202(a)(1) of the Clean Air Act authorizes EPA to
regulate greenhouse gas emissions from new motor vehicles in the event that it forms a
‘judgment’ that such emissions contribute to climate change.” Id. at 528. The Court then
answered that question: “We have little trouble concluding that it does.” /d. Those statements
alone foreclose EPA’s proposed interpretation here.

As EPA acknowledges in the Supplemental Proposal, the Court ruled that the plain
language of “‘[t]he Clean Air Act’s sweeping definition of ‘air pollutant’. . . embraces all
airborne compounds of whatever stripe” and provided no textual basis for excluding CO; or the
three other GHGs raised in the petitions for rulemaking.” 91 Fed. Reg. at 59012 (quoting
Massachusetts, 549 U.S. at 528-29). In reaching that conclusion, the Court rejected EPA’s
arguments that Congress never intended the Agency to regulate greenhouse gas emissions, 549
U.S. at 529-30; that regulating vehicles’ greenhouse gas emission under Section 202(a) would
conflict with the regulation of fuel economy, id. at 531-32; and that regulating greenhouse gases
under Section 202(a) was contrary to the principles laid out in FDA v. Brown & Williamson
(principles we now know as the major-questions doctrine), id. at 530-31. The Court also rejected
EPA’s suggestion that even if it had authority to regulate greenhouse gases, it could decline to
exercise it for policy reasons unrelated to the science, id. at 532-34.
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The Court’s holding was clear: “Because greenhouse gases fit well within the Clean Air
Act’s capacious definition of ‘air pollutant,” we hold that EPA has the statutory authority to
regulate the emission of such gases from new motor vehicles.” Id. at 532. The Court left EPA to
decide the ultimate scientific question: “whether greenhouse gas emissions contribute to climate
change” and so declined to reach the question of “whether on remand EPA must make an
endangerment finding,” id. at 533-34.

Although EPA acknowledges that Massachusetts held that greenhouse gases fell within
the definition of “air pollutant,” EPA implies that the clear holding and plain implications of
Massachusetts have been eroded by the subsequent decisions in Utility Air Regulatory Group v.
EPA, 573 U.S. 302 (2014) (“UARG”) and West Virginia v. EPA, 597 U.S. 697 (2022). Id. at
59020. EPA’s interpretation of Massachusetts and subsequent cases on its ability to re-interpret
its authority reflects a tortured misreading of the case law.

First, Massachusetts leaves no room to interpret “air pollution which may reasonably be
anticipated to endanger public health or welfare” radically differently from “air pollutant.” First,
as the Court observed , “[t]he Act defines “air pollutant’ to include ‘any air pollution agent or
combination of such agents, including any physical, chemical, biological, radioactive . . .
substance or matter which is emitted into or otherwise enters the ambient air.”” 549 U.S. at 506
(citing 42 U.S.C. § 7602(g)). The Court then held that greenhouse gases are “unquestionably
agents of air pollution,” rejecting the dissent’s theory that “air pollution agent” was an
ambiguous term that EPA could define (relying on Chevron) more narrowly than “air pollutant”
itself, id. at n.26 (quotations removed). It is remarkably telling, then, that, in the preamble for the
Proposed Rule, EPA misquotes the Section 302(g) definition, erroneously stating that it refers to
“‘any . . . air pollutant agent or combination of such agents, including any physical [or]
chemical . . . substance.”” 91 Fed. Reg. at 59029 (emphasis added).

Furthermore, from a functional standpoint, even a cursory read of the Massachusetts
opinion shows that the Court was not merely deciding the meaning of ““air pollutant” as an
isolated term, but was affirmatively deciding that EPA has authority to regulate those air
pollutants under Section 202(a)(1) because of greenhouse gases’ impact on climate change. The
Court said exactly that:

On the merits, the first question is whether § 202(a)(1) of the Clean Air Act
authorizes EPA to regulate greenhouse gas emissions from new motor vehicles in
the event that it forms a “judgment” that such emissions contribute to climate
change. We have little trouble concluding that it does.

549 U.S. at 528. In other words, the Court concluded that EPA can regulate greenhouse gas
emissions if the Agency determines that they “contribute to c/imate change” — not to “local or
regional” exposure. The proposal asserts that the Massachusetts Court overlooked the term “air
pollution” as it appears in Section 202(a)(1). That the Court emphasized the definition of “air
pollutant” in Section 302(g) reflects only that the Court saw no conflict with the term “air
pollution” in Section 202. The Court saw air pollutant and air pollution as referring to the same
thing — the former focusing on emissions of the greenhouse gases from sources and the latter on
concentrations of the same gases in the atmosphere. If that had not been the case, the Court
surely would have articulated a different holding. Instead, it concluded: “Because greenhouse
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gases fit well within the Clean Air Act’s capacious definition of ‘air pollutant,” we hold that EPA
has the statutory authority to regulate the emission of such gases from new motor vehicles.”
Massachusetts, 549 U.S. at 532 (emphasis added). This same logic extends to Section 111: as
with Section 202, nothing whatsoever in the text, structure, history, or application of that
provision indicates that “air pollution” has a narrower scope than in Section 202.

Likewise, EPA’s stilted view of Massachusetts elides the Court’s reliance on the statutory
definition of not only of “air pollutant,” but also of “welfare”: “Welfare,” the Court explained,
“is also defined broadly: among other things, it includes ‘effects on . . . weather . . . and climate.”
Massachusetts, 549 U.S. at 506 (quoting 42 U.S.C. § 7602(h)). The conclusion that Section 111
does not reach harms from global climate change is in direct opposition to Congress’s direction
to regulate air pollution “which may endanger human health and welfare” — which both the
statute and the Massachusetts Court make clear encompasses climate change.

For these reasons, EPA is wrong to propose that Massachusetts leaves space to construe
“air pollution” as narrowing the scope of authority under Section 202 or Section 111,
notwithstanding the Court’s interpretation of the interrelated term “air pollutant.” As discussed
infra, the two terms have different functions in the provision, but it would be absurd to conclude
that the Clean Air Act’s definition of “air pollutant” unambiguously encompasses greenhouse
gases, but that “air pollution” — the condition arising from the emission of air pollutants — does
not. Indeed, the point is made abundantly clear in the present context by the language and
structure of Section 111. Under the statute, EPA must list categories of stationary sources that
contribute to “air pollution,” 42 U.S.C. § 7411(b)(1)(A), and then issue “standards of
performance” — defined as “standard[s] for emissions of air polluzants” — for new source in each
category. Id. § 7411(b)(1)(B), (a)(1). Likewise for existing sources, where EPA’s emission
guidelines direct the establishment (by the states or EPA) of “standards of performance for any
existing source for any air polluzans” emitted by the listed source category (which is not a criteria
air pollutant or regulated under Section 112). Id. § 7411(d)(1).

Furthermore, the Court’s statement that EPA “can avoid taking further action” to regulate
greenhouse gas pollution “only if it determines that greenhouse gases do not contribute to
climate change,” 549 U.S. at 533 (emphasis added), would be strange indeed if the Court was
undecided on whether climate change could ever constitute dangerous air pollution. The
judgment Massachusetts left to EPA of “whether” to regulate greenhouse gas emissions was
explicitly the “scientific judgment” to determine whether climate change endangers human
health and welfare, and whether greenhouse gas emissions contribute to climate change. /d. at
533-34 (emphasis added). It was not an invitation to retread whether greenhouse gases fell within
the legal ambit of Section 202, as EPA proposes to do now in the context of Section 111.

Nor did the Court leave any space for the Agency to decide that the type of dangerous air
pollution to which greenhouse gases contribute is, categorically, not a type of air pollution with
which Section 202 — and now Section 111 — is concerned. To the contrary, the Court clearly
understood that petitioners were arguing that greenhouse gases contribute to dangerous air
pollution because they contribute to climate change; there was no suggestion of any other basis
for an endangerment finding on remand. Not only did the Court indicate no reservation about
finding endangerment on that basis, it expressly recognized that EPA would have authority to
regulate greenhouse gas emissions from vehicles under Section 202 so long as EPA concluded
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that such vehicles “contribute to climate change.” Id. at 528. EPA’s new position that
contribution to climate change is not a contribution to dangerous pollution within the meaning of
Section 202 (and, as we discuss below, within the meaning of Section 111 as well) — cannot be
reconciled with Massachusetts.

Indeed, EPA fails to explain how a decision determining only that greenhouse gases were
“air pollutants” under the first half of the first sentence of Section 202, but leaving open the
possibility that the remaining text of that sentence could be read to exclude them again, would
have resolved the question put to the Court (let alone constituted a reasonable pass at statutory
interpretation). The Supreme Court granted certiorari on two questions in Massachusetts, one of
which specifically asked the Court to resolve the scope of EPA’s authority under Section 202:
“Whether the EPA Administrator has authority to regulate carbon dioxide and other air pollutants
associated with climate change under section 202(a)(1).” Massachusetts v. EPA, 548 U.S. 903
(2006) (granting writ of certiorari); see Petition for Writ of Certiorari, 2006 WL 558353 (Mar. 2,
2006); see also, e.g., Resp’t. All. of Auto. Mfrs. Br., Massachusetts v. EPA, 2006 WL 3023028
(second question presented). If the Court had stopped where EPA now claims it did — opining
only on the meaning of “air pollutant” but otherwise leaving undecided whether the text of
Section 202 forecloses regulation of greenhouse gases — it would not have actually answered the
central question: whether EPA “has authority to regulate” greenhouse gas emissions. But, of
course, the Court did not stop there; it reasoned, including from the definition of “air pollutant,”
that “EPA has the statutory authority [under Section 202(a)(1)] to regulate the emission of such
gases from new motor vehicles.” Massachusetts, 549 U.S. at 532.

Notably, the briefs filed in the Supreme Court in Massachusetts show that EPA and other
parties made many of the same arguments that EPA now advances in this Supplemental Proposal.
The Court rejected those arguments. EPA’s brief claimed that it had reasonably determined that it
“lacks authority to address the threat of global climate change by regulating greenhouse gas
emissions from new motor vehicles,” EPA Br., Massachusetts v. EPA, 2006 WL 3043970, at *22,
because, inter alia, the presumption that “air pollutant” had a consistent meaning between
sections was “not rigid,” allowing EPA to conclude greenhouse gases could be a pollutant for
purposes of non-regulatory provisions while also falling beyond the scope of Section 202(a)(1),
id. at *34-35; compare 91 Fed. Reg. at 59021-22.

Similarly, States siding with EPA in Massachusetts argued that Section 202 authorizes
standards for emissions that cause or contribute to dangerous air pollution only “where U.S.
emission reductions will measurably and meaningfully address such air pollution,” excluding
202 regulation where “sources primarily generating the air pollution are outside the United States
and where emission reductions from within the United States will have no meaningful effect on
protecting public health and welfare.” State Resp’t-Intervenors Br., Massachusetts v. EPA, 2006
WL 3095443, at *9; compare 91 Fed. Reg. at 59024.

Industry parties, meanwhile, advanced arguments that Section 202 could not be used to
regulate greenhouse gas pollution because “[t]he ordinary meaning of ‘pollution” is the
‘[c]ontamination of air, soil, or water by the discharge of harmful substances’” and, therefore,
“Congress vested the agency with authority to implement controls over emissions of chemicals
and substances that contaminate the air by making it impure or dirty.” Resp’t. All. of Auto. Mfts.
Br., Massachusetts v. EPA, 2006 WL 3023028, at *20 (emphasis in original); see also CO2
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Litigation Group Br., Massachusetts v. EPA, 2006 WL 3043971, at *9 (suggesting EPA’s
authority should be limited to “harmful or poisonous substances”); compare 91 Fed. Reg. at
59022. This reading, they asserted, “is further reinforced by the various substances expressly
identified as pollutants pursuant to section 302, such as carbon monoxide, hydrocarbons,
nitrogen oxides, and particulate matter,” which “dirty the air and, at excessive levels, pose
substantial health problems for humans.” Resp’t. All. of Auto. Mfrs. Br., Massachusetts v. EPA,
2006 WL 3023028, at *20; see also id. at *23-24; compare 91 Fed. Reg. at 59022.

The Supreme Court was not swayed by any of those arguments. Had the Court accepted
any of them as accurate readings of the text of Section 202 — and therefore determinative of
Congressional intent that Section 202 reach only locally or regionally dangerous pollution — the
Court would have been compelled to uphold EPA’s denial of the petition to regulate. But it did
not. See Massachusetts, 549 U.S. at 529 n.26 (rejecting the dissent’s conception of the “ambient
air”’). EPA cannot now plausibly assert that the Supreme Court “did not address whether “air
pollution’ can be interpreted to include elevated concentrations of GHGs in the atmosphere,” 91
Fed. Reg. at 59029 (emphasis in original).

In fact, the opinion rejected any suggestion that the distinctions in the geographic impact
of pollution were relevant to the authority question. The Court was fully aware of EPA’s belief
that “Congress designed the original Clean Air Act to address /ocal air pollutants rather than a
substance that ‘is fairly consistent in its concentration throughout the world s atmosphere.’”
Massachusetts, 549 U.S. at 512 (emphasis in original) (quoting EPA’s denial of the petition for
rulemaking). It nevertheless rejected the relevance of such potential distinctions, explaining that
whether or not Congress anticipated a problem like climate change, “[t]he broad language of
§ 202(a)(1) reflects an intentional effort to confer the flexibility necessary to forestall [the
provision’s] obsolescence.” Id. at 532; see also id. at 506 (noting that the definition of “welfare”
“is also defined broadly: among other things, it includes ‘effects on . . . weather . . . and
climate.’”). Accordingly, the Court rejected the Agency’s belief that the statute was not intended
to reach “substances that contribute to climate change” and thus that “carbon dioxide is not an
‘air pollutant’ within the meaning of the [Section 202(a)(1)].” Per the Court, “[t]he statutory text
forecloses EPA’s reading.” Id. at 528.

Because EPA’s proposal relies on an erroneous reading of Massachusetts, it is
unreasonable and unlawful and must be withdrawn.

2. AEP confirmed the holding in Massachusetts and extended it to regulation of
power plants under Section 111.

The holding in Massachusetts was confirmed and extended to Section 111 in American
Electric Power Co., Inc. v. Connecticut, 564 U.S. 410, 428 (2011) (“AEP”). There, the Supreme
Court found that Section 111 of the Clean Air Act authorizes EPA to regulate greenhouse gas
emissions from power plants. AEP, 564 U.S. at 424; see id. (“Most relevant here, § 7411(d) then
requires regulation of existing sources” within a source category that contributes significantly to
dangerous air pollution). In the Court’s words: “Massachusetts made plain that emissions of
carbon dioxide qualify as air pollution subject to regulation under the Act. (citations omitted)
And we think it equally plain that the Act ‘speaks directly’ to emissions of carbon dioxide from
the defendants’ plants.” /d. (emphasis added).
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The AEP Court explained that power plants are subject to Section 111 and emit
greenhouse gases which may contribute to climate change, bringing them within Section 111°s
regulatory ambit. Moreover, the Court explained that if EPA fails to set Section 111 standards for
a source category like power plants, the Clean Air Act “provides a means to seek limits on
emissions of carbon dioxide from domestic powerplants”: petitioning for a Section 111
rulemaking. /d. at 425. It would be passing strange for the Court to have held that a petition for a
Section 111 rulemaking could result in standards to abate greenhouse gas emissions if Section
111 did not authorize such standards.

Following AEP and Massachusetts, the D.C. Circuit explained in Coalition for
Responsible Regulation v. EPA, 684 F.3d 102, 119 (D.C. Cir. 2012): “EPA indeed wields the
authority to regulate greenhouse gases under the CAA.” Later, in American Lung Association v.
EPA, 985 F.3d 914, 934 (D.C. Cir. 2021), the court stated that “the Supreme Court ruled that the
significant greenhouse gas pollution caused by fossil-fuel-fired power plants is subject to
regulation under Section [111] of the Clean Air Act.”

To wriggle out of the vise grip of these precedents, EPA’s Supplemental Proposal makes
much of the AEP s statement that “Congress delegated to EPA the decision whether and how to
regulate carbon-dioxide emissions from power plants.” See 91 Fed. Reg. at 59014. But AEP (and
Massachusetts before it) makes clear that the only discretion conveyed by “whether” is to apply
EPA’s scientific expertise to the scientific question on which the statutory authority hinges: in
this instance whether power plants meet Section 111°s contribution requirement See also supra
Comment Part III.1. That question asks for a technical and scientific determination of whether
the air pollution to which a source category contributes “endangers human health or welfare.” As
relevant here, then, the question is whether the climate change to which power plants’
greenhouse gas emissions contribute endangers human health and welfare. That climate change
does endanger human health and welfare is beyond scientific doubt that even EPA cannot and
does not dispute. See 91 Fed. Reg. at 59019 (acknowledging recent National Academy of
Sciences Report on the attribution of extreme weather events such as heat waves, wildfires, and
convective storms to global climate change); id. at 59020 (“GHG emissions may endanger public
health and welfare only by virtue of elevated global concentrations of GHGs in the atmosphere
and the impacts of second- and third-order phenomena attributed to global climate change[.]”);
see also 91 Fed. Reg. 7686, 7734-35 (Feb. 18, 2026) (“Vehicle Endangerment Repeal”)
(declining to finalize proposed scientific alternative rationale for rescinding the 2009 vehicles
endangerment finding).

“Whether” does not convey discretion to interpret the statutory terms “air pollutant” or
“air pollution” differently than in Massachusetts. Indeed, the Court studiously emphasized that
the “judgment” that is left to the EPA administrator “is not a roving license to ignore the statutory
text.” AEP, 564 U.S. at 427 (quoting Massachusetts). Underscoring that the question is one of
scientific judgment, not statutory interpretation, A EP emphasized that “EPA may not decline to
regulate carbon-dioxide emissions from power plants if refusal to act would be ‘arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.”” Id. (quoting 42
U.S.C. § 7607(d)(9)(A). That standard applies to the reasonable exercise conferred authority
within statutory boundaries, not to the question of statutory interpretation. See, e.g., Seven
County Infrastructure Coal. v. Eagle County, 605 U.S. 168, 179-80 (2025) (““As a general matter,
when an agency interprets a statute, judicial review of the agency’s interpretation is de novo.

15



... But when an agency exercises discretion granted by a statute, judicial review is typically
conducted under the [APA’s] deferential arbitrary-and-capricious standard.” (citing Loper Bright
Enters. v. Raimondo, 603 U.S. 369, 392-93 (2024)); Judulang v. Holder, 565 U.S. 42, 52 n.7
(2011) (observing that when the challenged agency action “is not an interpretation of any
statutory language,” “the more apt analytic framework . . . is standard ‘arbitrary [or] capricious’
review under the APA™).

In other words, AEP does not leave any room for EPA to reinterpret Section 111 to
deprive itself of authority to regulate greenhouse gas emissions from listed source categories. See
91 Fed. Reg. at 59019.

3. Subsequent cases like UARG, West Virginia, and Loper Bright confirm, rather
than undermine, the holdings in Massachusetts and AEP.

EPA cannot escape the binding Supreme Court precedent of Massachusetts and AEP by
turning to the Court’s later decisions. Notably, EPA does not claim (nor could it claim) that
Utility Air Regulatory Group v. EPA, West Virginia v. EPA, or Loper Bright Enterprises v.
Raimondo, or any other case overturned Massachusetts or AEP. EPA makes only the much
weaker plea that Massachusetts and AEP should be read “in harmony with subsequent decisions
bearing on the EPA’s authority and statutory interpretation.” 91 Fed. Reg. at 59021.

EPA is wrong to suggest that “harmonizing” these precedents would have the effect of
narrowing Massachusetts and AEP; if anything, they affirm rather than cast doubt on those cases’
conclusions. To begin with the obvious, the UARG Court affirmed that Massachusetts decided
the authority question that EPA’s Supplemental Proposal attempts to throw into question: “In
2007, the Court held that Title II of the Act ‘authorize[d] EPA to regulate greenhouse gas
emissions from new motor vehicles’ if the Agency ‘form[ed] a judgment that such emissions
contribute to climate change.”” Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 310 (2014) (emphasis
added). The Court further reiterated that, in AEP, it had “held that the Act’s authorization for
EPA to establish performance standards for powerplant greenhouse-gas emissions displaced any
federal-common-law right that might otherwise have existed to seek abatement of those
emissions.” Id. at 319 n.5 (emphasis added).

Though UARG went on to conclude that greenhouse gas emissions would not, on their
own, trigger permitting obligations for new stationary sources under the Prevention of
Significant Deterioration and Title V programs, the Court nowhere cast doubt on the
Massachusetts or AEP holdings. On the contrary, the Court relied on EPA’s regulation of
greenhouse gases from vehicles to conclude that the agency did have authority to impose “best
available control technology” requirements for greenhouse gases on new stationary sources that
were already subject to permitting requirements based on their criteria pollutant emissions. See
id. at 332-34 & n.9 (explaining that greenhouse gases are “indisputably” a “pollutant subject to
regulation under this chapter” due to EPA’s vehicle rules). Additionally, the Court affirmed that
“[t]he authorization to which we referred” in AEP “was that given in the NSPS program of
[Section 111], a part of the Act not at issue here.” Id. at 319 n.5.

EPA grossly over-interprets UARG s statement that Massachusetts “‘did not embrace
EPA’s [then] current, equally categorical position that greenhouse gases must be air pollutants for
all purposes regardless of the statutory context,”” 91 Fed. Reg. at 59029 (quoting UARG, 573
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U.S. at 319). What UARG did was uphold Massachusetts and AEP while carving out a context-
driven exception for the Prevention of Significant Deterioration (“PSD”) and Title V permit
programs — one driven by the clash between those provisions’ statutory emission thresholds and
the obvious congressional intent as to the number and size of sources that should be subject to

those permitting requirements. That is not a license to revisit the Massachusetts and AEP
holdings that UARG reaffirmed.’

The Court’s opinion in West Virginia v. EPA, 597 U.S. 697 (2022), also does not support
EPA’s position. The Court’s rejection of a specific “system of emission reduction” chosen by
EPA to reduce greenhouse gas emissions from power plants under Section 111 has no bearing on
the type of pollutant and pollution that may be regulated under that section. Indeed, even while
rejecting EPA’s specific regulatory choices, the Court nonetheless affirmed that EPA has
authority to regulate greenhouse gases from power plant sources under the Clean Air Act. See id.
at 730 (distinguishing between the fact of EPA’s underlying authority under Section 111 over
power plants’ greenhouse gas emissions and “the ways in which Congress intended EPA to
exercise its power under that provision™). That conclusion cannot possibly be restyled as
suggesting that EPA entirely lacks Section 111 authority.

Nor does the articulation of “major-questions doctrine” in West Virginia weaken the
precedential strength of Massachusetts. The Massachusetts Court considered and rejected “major
questions” concerns under the same line of case law applied in West Virginia, so the two cases
are already in doctrinal “harmony.” See infra Comment III.A. As noted above, the Massachusetts
Court held that the plain text of the Clean Air Act unambiguously confers authority on EPA to
regulate greenhouse gas pollution — leaving no room for the “major-questions doctrine” to point
to a different interpretation. And in any event, the Court’s application of the “major-questions
doctrine” in West Virginia was narrowly addressed to the interpretation of the term “best system
of emissions reduction” in Section 111, not the threshold question of which pollutants and
pollution can be regulated under Section 111.

EPA errs as well in invoking Loper Bright Enterprises v. Raimondo, a case that demands
that courts determine the “single, best meaning” of a statute, including by resolving statutory

3 Notably, in agreeing to hear the case that led to the UARG opinion, the Supreme Court declined
to grant certiorari on questions concerning the validity of the 2009 Endangerment Finding. See
Chamber of Com. v. EPA, 571 U.S. 951 (2013) (granting petition for a writ of certiorari only as to
a question concerning the triggering of statutory source permitting requirements and denying as
to questions concerning the validity of EPA’s endangerment finding); Texas v. EPA, 571 U.S. 951
(2013) (same); Se. Legal Found. v. EPA, 571 U.S. 951 (2013) (same); Virginia v. EPA, 571 U.S.
951 (2013) (denying petition for a writ of certiorari as to questions concerning EPA’s
endangerment finding); Pacific Legal Found. v. EPA, 571 U.S. 951 (2013) (same); Coal. for
Responsible Regul., Inc. v. EP4, 571 U.S. 951 (2013) (same). Amongst those denials, the Court
specifically denied a request that it consider whether to overrule Massachusetts. Texas v. EPA,
571 U.S. 951 (2013). The Supreme Court’s categorical denial of (diverse) questions concerning
the validity of the vehicle Endangerment Finding left the Coalition for Responsible Regulation
court’s affirmation of that finding in place — and is definitive evidence that the Court considered
the question of EPA’s underlying authority settled.
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ambiguities as to which courts previously extended deference to agency constructions. 603 U.S.
369, 398-400 (2024). Massachusetts held that the statute is “unambiguous.” Thus, even under
Chevron, EPA lacked discretion to interpret the statute differently. Under Loper, EPA is even less
empowered to change the unambiguous meaning of the statute, id. at 397, which the
Massachusetts Court decided. Loper thus cuts against, rather than for, EPA’s claimed authority to
(re)define the meaning of “pollutant.”

Puzzlingly, EPA also points to Sackett v. EPA, 598 U.S. 651 (2023). 91 Fed. Reg. at
59029. EPA quotes Sackett’s statement that statutory interpretation is more than an exercise in
“relying on ‘the outer limits of [that] word’s definitional possibilities,”” but should be construed
in the context of “the rest of the law.” Id. (quoting Sackett, 598 U.S. at 676). But EPA identifies
nothing in the rest of the Clean Air Act that gainsays the holdings of Massachusetts and AEP —
holdings followed in UARG and West Virginia.

Reading the Supreme Court’s precedents concerning EPA’s greenhouse gas authority “in
harmony” thus tells a clear story: at every possible turn, the Supreme Court (like the lower
courts) has affirmed that the Clean Air Act authorizes EPA to regulate emissions of greenhouse
gases — including under Section 111 — because of their contribution to climate change. No further
analysis of this question is necessary on EPA’s part: the Supreme Court has decided the scope of
the Agency’s authority, and EPA cannot advance a new interpretation that would narrow it. The
Supplemental Proposal must be withdrawn.

B. The best reading of Section 111 encompasses greenhouse gas pollution.

Even if applicable precedent were not dispositive, EPA’s attempts to read greenhouse
gases out of Section 111 are incorrect and unsupported. First, the statutory text is definitive:
Section 111 gives EPA authority to regulate “air pollutants,” a broad grant of authority that is
defined in pertinent part by the Act itself and which plainly encompasses greenhouse gases and
greenhouse gas pollution. Second, that broad definition is not susceptible to further contraction
akin to UARG, so EPA’s proposal is unreasonable and unlawful. Third, even if there were an
open question as to Section 111°s scope, EPA cannot plausibly assert that the text includes other
(unstated) limitations on the regulated pollutants. Its attempt to claim that Section 111 applies
only to pollution that endangers through local and regional exposure is contrary to the text and
factually dubious, and would impose unwarranted limitations on EPA’s execution of the Act. As
such, EPA’s suggestion that it lacks authority under Section 111 to regulate greenhouse gases is
baseless and must be rejected.

1. EPA’s Section 111 authority to set standards for “air pollutants,” including
greenhouse gases, is evident from the plain text and confirmed by context and
practice.

Even if applicable precedent had not already disposed of this question, EPA cannot
sustain an argument that the best reading of Section 111 excludes authority to regulate
greenhouse gas emissions from power plants. To begin, the statutory text speaks otherwise.
Section 111 authorizes EPA to list for regulation any category of stationary sources - defined as
“any building, structure, facility, or installation which emits or may emit any air pollutant,” see
42 U.S.C. § 7411(a)(3) (emphasis added) — that “causes, or contributes significantly to, air
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pollution which may reasonably be anticipated to endanger public health or welfare.” Id.

§ 7411(b)(1)(A). Upon listing, EPA must establish “standards of performance” for that source
category, id. § 7411(b)(1)(B), which are “standard[s] for emissions of air pollutants” set by
assessing the emission reduction capabilities, and other qualities, of adequately demonstrated
emission control technologies. Id. § 7411(a)(1). Congress also defined “air pollutant™:

The term “air pollutant” means any air pollution agent or combination of such
agents, including any physical, chemical, biological, radioactive (including source
material, special nuclear material, and byproduct material) substance or matter
which is emitted into or otherwise enters the ambient air. Such term includes any
precursors to the formation of any air pollutant, to the extent the Administrator
has identified such precursor or precursors for the particular purpose for which the
term “air pollutant” is used.

42 U.S.C. § 7602(g). It likewise defined what constituted harm to public welfare:

All language referring to effects on welfare includes, but is not limited to, effects
on soils, water, crops, vegetation, manmade materials, animals, wildlife, weather,
visibility, and climate, damage to and deterioration of property, and hazards to
transportation, as well as effects on economic values and on personal comfort and
well-being, whether caused by transformation, conversion, or combination with
other air pollutants.

Id. § 7602(h).

Congress consistently used expansive terms in the text to reinforce the breadth of EPA’s
authority to regulate air pollutants: EPA may regulate the emissions of “any air pollution agent
or combination of such agents” from “any structure” that “may emit” “any air pollutant,”
provided the source category significantly contributes to air pollution which “may reasonably be
anticipated”’ to harm public health or welfare “includ/[ing] but not limited to” more than a dozen
types of specific harm, among them effects on “weather, ... climate, ... economic values, and ...
personal comfort and well-being.” Even after sources have been built, they become subject to
standards if modifications to the facility “increase[] the amount any air pollutant emitted by such
source or ... result[] in the emission of any air pollutant not previously emitted.” Id. § 7411(4)
(emphasis added). “In choosing such expansive terms ... , modified by the comprehensive ‘any,’
Congress plainly contemplated that the [statutory provision] would be given wide scope.” J.E.M.
Ag Supply, Inc. v. Pioneer Hi-Bred Int’l, Inc., 534 U.S. 124, 130 (2001) (citation modified). The
word “any” alone, which Section 111 uses numerous times, “has an expansive meaning, that is,
‘one or some indiscriminately of whatever kind.”” Dep 't of HUD v. Rucker, 535 U.S. 125, 131
(2002) (citation modified). The Supreme Court has, of course, already called Section 302(g)’s
definition of “air pollutant” an “unambiguous” and “sweeping” statutory provision that includes
greenhouse gases, specifically objecting to a construction that would “confer on EPA the
authority to narrow [the] definition” where Congress had chosen to define “‘air pollutant’ so
carefully and so broadly.” Massachusetts, 549 U.S. at 528-29 & n.26.

EPA’s suggestion that its authority under Section 111 should be read narrowly is, thus,
anomalous from the start. To be sure, Section 111 does not grant EPA unfettered discretion.
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Rather, it limits EPA’s authority to source categories the Agency determines are “caus[ing], or
contribut[ing] significantly” to air pollution. But that defined limitation does not alter the
statute’s overall thrust: it grants EPA comprehensive authority to address any type of air
pollution problem arising from those high-emitting sources.*

That Section 111°s unmistakably broad terms encompass greenhouse gases should be
obvious (they are unquestionably physical and chemical substances emitted into the ambient air
that cause or contribute to air pollution), but is further reinforced by context and past practice.
The Act’s definition of “welfare,” which EPA agrees applies here, 91 Fed. Reg. at 59022, is
particularly instructive. That definition, which appears in Section 302(h), defines (along with
“public health”) the types of harm that Section 111 was intended to address and explicitly
includes “effects on ... weather ... and climate.” Id. § 7602(g). The only sensible conclusion
drawn from this plain language is that “climate” means “climate”: as the legislative history
confirms, see infra, Congress intended air pollution, like greenhouse gases, that have effects on
the climate to fall squarely within the Act’s, and Section 111°s, purview.

The Act also repeatedly refers to carbon dioxide and other greenhouse gases as “air
pollutants,” with no indication that the usage of that term was intended to be distinct from its
other appearances in the Act. For example, Section 132 states that “[t]he term ‘greenhouse gas’
means the air pollutants carbon dioxide, hydrofluorocarbons, methane, nitrous oxide,
perfluorocarbons, and sulfur hexafluoride.” 42 U.S.C. § 7432(d)(4) (emphasis added); accord id.
§§ 7435(c), 7436(1), 7438(d), 7545(0)(1)(G). Section 133 concerns grants “to reduce air
pollution” and directs consideration of strategies to reduce, among other things, greenhouse
gases — defined as “the air pollutants carbon dioxide, hydrofluorocarbons, methane, nitrous
oxide, perfluorocarbons, and sulfur hexafluoride.” Id. § 7433(d)(2). Section 137 refers to
“Greenhouse Gas Air Pollution Plans and Implementation Grants,” and establishes funding for
states to “develop[] a plan for the reduction of greenhouse gas air pollution.” Id. § 7437(b); see
also id. § 7437(d)(2) (defining the “air pollutants” comprising greenhouse gas).’

4 As further discussed below, see infra Comment Part I1.B.2.b.i, the reference to “air pollution
agents” in 302(g) does not alter either the breadth of 302(g) or the operation of 111. See
Massachusetts, 549 U.S. at 529 n.26. Air pollutants create air pollution, with the latter reflecting
instances where the former have been released or have accumulated in the environment in
concentrations that can lead to harm to human health or welfare. Cf. 90 Fed. Reg. at 36300
(describing a pollutant as the “substance” and pollution as the “harmful addition” of that
substance “into [the] environment™). While not every emission of an air pollutant creates
dangerous air pollution in fact, the Act provides that all substances capable of creating air
pollution are air pollution agents and that EPA may regulate when that air pollution has the
prospect of endangering the public.

3 The fact that some of those provisions provided definitions “[f]or purposes of” the given
section does not change their value as evidence of Congressional ratification. See, e.g., 42 U.S.C.
§ 7432(d). Chapeau text confirms a provision-specific meaning of the term “greenhouse gas,”
i.e., which particular air pollutants are considered greenhouse gases under the given provision.
It does not alter the meaning of the term “air pollutants” as Congress used it in that definition
(which would include all of the various air pollutants EPA has called greenhouse gases). Recent

20



Of particular relevance here, Congress added Section 135, titled “Low emissions
electricity program,” to address “domestic electricity generation and use.” 42 U.S.C. § 7435.
This provision reinforces EPA’s existing authority to regulate carbon dioxide emissions from
existing power plants under Section 111. Subsection (a) provides funding to EPA, among other
things, “to ensure that reductions in greenhouse gas emissions are achieved through the use of
the existing authorities of this Act.” Id. § 7435(a)(6). That subsection also directed EPA to
incorporate anticipated changes in generation, which are influenced by incentives established by
Congress, when regulating.® Congress enacted this provision shortly after the Supreme Court
interpreted Section 111 as allowing standards that “improve the pollution performance of
individual sources” and “caus[e] plants to operate more cleanly.” West Virginia, 597 U.S. at 734,
706.7 Importantly, Section 135 of the Clean Air Act directs EPA to achieve greenhouse gas
emissions reductions under its “existing authorities,” 42 U.S.C. § 7435(a)(6), which include
Section 111.

The Supplemental Proposal’s description of changes to the text of Inflation Reduction Act
between the House and Senate is both misleading and irrelevant. The Supplemental Proposal
cannot avoid the fact that Section 135 of the Clean Air Act enacted in the Inflation Reduction
Act, known as the “Low Emissions Electricity Program,” provides funding to ensure that
greenhouse gas emissions reductions “are achieved through use of the existing authorities” in the
Clean Air Act. See 91 Fed. Reg. at 59018 (quoting 42 U.S.C. § 7435(a)(6)). And in the Low
Emissions Electricity Program, the provision states for that “section, the term ‘greenhouse gas’”
includes “the air pollutant[] carbon dioxide.” 42 U.S.C. § 7435(c). Those provisions remain in
the United States Code, and the text indicates that Congress understood that existing Clean Air
Act authorities covered regulation of carbon dioxide — an air pollutant — from electricity
generation and use under existing Clean Air Act authorities, like Section 111. Furthermore, this
text in Section 135 remained constant, other than changing its section number in the Inflation
Reduction Act, from the House Budget committee through ultimate passage. See H.R. 5376,

§ 30108 (Engrossed in House, Nov. 19, 2021); H. Rept. 117-130, Book 2 (Sept. 21, 2021)
(House Budget Committee Report); Pub. L. No. 117-169, § 60107.

Congressional action to revoke some of the funding provided under those provisions is also
irrelevant. Regardless of the total size of those grant programs at this moment, Congress did not
amend the statutory text or its understanding of the definitions applicable to pollutants that would
fall within the program’s purview.

6 See 42 U.S.C. § 7435(a)(5)-(6) (instructing EPA to “assess” the projected emission reductions
from anticipated changes in electricity generation following enactment of the Inflation Reduction
Act and to issue new standards that “ensure” reductions and that incorporate that assessment);
see also EPA, Electricity Sector Emissions Impacts of the Inflation Reduction Act: Assessment
of Projected CO2 Emission Reductions From Changes in Electricity Generation and Use, EPA
430-R-23-004 (September 2023), https://perma.cc/RA8S-Z3J9 (EPA’s report prepared in
response to the Inflation Reduction Act).

7 See Inflation Reduction Act, Pub. L. No. 117-169, § 60107, 136 Stat. 2069 (2022) (Low
Emissions Electricity Program).
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Rather than engage with the substance of that congressional direction, the Supplemental
Proposal misleads by referencing a change to the Inflation Reduction Act that happened in the
Senate where an explicit reference to Section 111, in addition to eight other sections of the Clean
Air Act, was ultimately dropped under a point of order. See 91 Fed. Reg. at 59018. The
Supplemental Proposal does not provide a citation indicating what specific provision changed,
but it implies that change was relevant to the Section 135, which it references in the immediate
prior sentence. However, what the Supplemental Proposal references is an entirely different
section, what passed the House in Section 30106 and ultimately became Section 60105 in the
Inflation Reduction Act. That a different section of the bill changed under a point of order has no
bearing on what Congress directed in the Low Emissions Electricity Program.® And even more
so, even if EPA’s implication that this change somehow affected the Low Emissions Electricity
Program were given credence, the Supplemental Proposal gives no reason to suppose why a
change from listing sections by number to simply stating “existing authorities” would be
meaningful. That is especially so given that key members of Congress indicated Section 111 was
specifically intended as one of the authorities under the Low Emissions Electricity Program, with
the relevant House Committee chair stating that “CAA Section 111 is one of the ‘existing
authorities’ funded by section 60107 of this Act.””

And in Section 135 and several other provisions, the Act lists greenhouse gases alongside
other regulated “air pollutants,” reinforcing that Congress intended and treated these pollutants
as similar for purposes of the Clean Air Act. See McDonnell v. United States, 579 U.S. 550, 568-
69 (2016) (“Under the familiar interpretive canon noscitur a sociis, a word is known by the
company it keeps.” (citation modified)). Section 103(g), for example, which was enacted decades
before either the 2009 or 2015 Endangerment Findings, !° authorizes research and development
programs for “pollution prevention and emissions control” focused on “[i]mprovements in
nonregulatory strategies and technologies for preventing or reducing multiple air pollutants,
including sulfur oxides, nitrogen oxides, heavy metals, PM-10 (particulate matter), carbon
monoxide, and carbon dioxide.” 42 U.S.C. § 7403(g); see also id. § 7433(d)(3)(A) (directing the
formulation of strategies to reduce emissions of greenhouse gases, air pollutants listed under
Section 108(a), and hazardous air pollutants); id. § 7438(b)(2) & (d) (referring to grants for
activities that help reduce “greenhouse gas emissions and other air pollutants,” including to
mitigate “climate and health risks,” promote “climate resiliency,” and “reduc[e] indoor toxics
and indoor air pollution”).

Section 136 of the Clean Air Act goes even further, confirming that Congress specifically
intended and ratified EPA’s exercise of its Section 111 authority to regulate greenhouse gases
from stationary source categories. Section 136 sets a “waste emission charge” on methane

8 In any event, that change was struck by a point of order under the Byrd Rule. See Dotson &
Maghamfar (2023) at 10019 n.26.

? 168 Cong. Rec. E869 (daily ed. Aug. 23, 2022) (statement of Rep. Frank Pallone Jr.).

10 Congress added this provision as part of the Clean Air Act Amendments of 1990. Pub. L. No.
101-549, title IX, § 901(c), 104 Stat. 2399, 2703 (codified as amended at 42 U.S.C. § 7403(g)
(1990)).
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emissions in excess of certain thresholds from oil and gas facilities “that report[] more than
25,000 metric tons of carbon dioxide equivalent of greenhouse gases.” 42 U.S.C. § 7436(c). But
the statute specifies that “[c]harges shall not be imposed” if the facility is in compliance with
“methane emissions requirements pursuant to” Section 111 — so long as those requirements “will
result in equivalent or greater emissions reductions as would be achieved by” a 2021 proposed
rule to regulate greenhouse gas under Section 111 (which was later finalized as 89 Fed. Reg.
16820 (March 8, 2024)). 42 U.S.C. § 7436(f)(6)(A).!! This provision would make no sense if
EPA lacked authority under Section 111 to determine that greenhouse gases constitute dangerous
pollution and thus to regulate their emissions. Coming well after Massachusetts and after EPA’s
regulation of greenhouse gases under Section 111 specifically, these provisions provide not only
useful statutory context but explicit Congressional ratification of the then-EPA’s understanding of
Section 111.!2

' While the Supplemental Proposal asserts that its interpretations “would not impact regulations
for source categories other than fossil fuel-fired EGUs under CAA section 111,” EPA does not
provide a reasoned explanation as to how the same statutory text — “air pollution which may
reasonably be anticipated to endanger public health or welfare” — could be read two different
ways depending on the source category. EPA’s alleged “best reading” of that text depends
exclusively on the (supposed) attributes of greenhouse gases themselves, which it argues do not
“impact public health or welfare through local or regional exposure,” 91 Fed. Reg. at 59020, not
on particular attributes of fossil fuel-fired power plants.

Furthermore, despite EPA’s claim that its Section 111 methane standards for the oil and
gas industry “have their own regulatory history and relevant considerations,” 91 Fed. Reg. at
59043, the Agency has now confirmed in a proposed rule published just four days ago, which
seeks to significantly roll back the oil and gas standards, that it intends to weigh “concerns about
the Agency’s underlying statutory authority to regulate GHG emissions from the Oil and Natural
Gas source category under CAA section 111.” 91 Fed. Reg. 68234, 68244 (Oct. 29, 2026). That
proposal goes on to state that, “[p]ending completion of the separate rulemaking addressing the
EPA’s statutory authority with respect to GHG emissions from the fossil fuel-fired power plant
source category [i.e., the Supplemental Proposal that is the subject of these comments], the
Agency would then address in a future rulemaking, as appropriate, the extent to which the
conclusions in such action with respect to the Agency’s statutory authority under CAA section
111 require revisions to the oil and gas regulations.” Id. Thus, EPA appears to be taking
inconsistent stances on whether or not the Supplemental Proposal will have some bearing on
other source categories. Its discussion of this issue in the Supplemental Proposal is insufficient to
establish that the Agency has considered this important aspect of the problem and underscores
the fundamental error in EPA’s proposed interpretation of its authority. In any event, none of this
undercuts the evident relevance of Section 136 here.

12 Similar evidence (and, of course, the direct holding of Massachusetts) confirms that
greenhouse gases were intended to be regulated under the nearly identical endangerment
language in Section 202, which, in Section 202(a)(1) allows for regulation of vehicle emissions
of “any air pollutant” that “cause, or contribute to, air pollution which may reasonably be
anticipated to endanger public health or welfare.” 42 U.S.C. § 7521(a)(1). Section 303 of the
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Congress has also repeatedly declined to amend the Clean Air Act to remove EPA’s
authority over greenhouse gases or to nullify the 2009 Endangerment Finding. See, e.g., Joint
Resolution, S.J. Res. 26, 111th Congress (2010) (joint resolution of disapproval not enacted);
Defending America’s Affordable Energy and Jobs Act, S. 228, 112th Cong. (2011) (bill not
enacted); Energy Tax Prevention Act, H.R. 910, 112th Cong. (2011) (bill not enacted); Stopping
EPA Overreach Act of 2017, H.R. 637, 115th Cong. (2017) (bill not enacted). Congress also
acted under the Congressional Review Act to disapprove a rule enacted by the first Trump
Administration that would have rescinded certain Section 111 standards for greenhouse gases
from the oil and natural gas sector and required EPA to make certain additional findings before it
could regulate greenhouse gases under that section. See Pub. L. No. 117-23, 135 Stat. 295
(2021); 85 Fed. Reg. 57018, 57019-20 (Sept. 14, 2020).'> And Congress has appropriated money
to EPA in response to Agency budget requests specifically referencing the need for
appropriations to fund the development and promulgation of greenhouse gas regulations under
the Clean Air Act — in some cases, after rejecting the efforts of individual legislators to prohibit
the use of funds for developing greenhouse gas emissions regulations. '

Looking backwards, the legislative history also reinforces that the best reading of Section
111 authorizes regulation of greenhouse gases. The definition of effects on “welfare” was added

Energy Policy Act, as amended, governs the procurement of the federal vehicle fleet and states
that EPA’s guidance for federal fleet standards must account for “the most stringent standards for
vehicle greenhouse gas emissions applicable to and enforceable against motor vehicle
manufacturers for vehicles sold anywhere in the United States.” 42 U.S.C. § 13212(f)(3)(B).
Like Section 136, that provision would have no meaning if the endangerment language in
Section 202 did not actually allow federal standards for vehicle greenhouse gas emissions. It is
true that California also possesses the authority to set vehicle greenhouse gas standards under
Clean Air Act Section 209. See id. § 7543(b). But the phrase “sold anywhere in the United
States” would be surplusage if it did not reflect both California’s and EPA’s authorities to set
such standards. Fischer v. United States, 603 U.S. 480, 496 (2024) (noting that “surplusage is ...
disfavored” and a “construction that creates substantially less of it is better than a construction
that creates substantially more” (citation modified)).

13 See H. Rept. 117-64 (“Passage of this resolution of disapproval will indicate Congress'
disapproval of many aspects of the 2020 Rescission rule and specifically rejects... repealing
standards for emissions of GHGs (in the form of limitations on methane emissions); negating the
EPA’s statutory obligation to regulate existing oil and gas sources under section 111(d); and
creating new legal hurdles by requiring a pollutant-specific SCF before regulating a particular
pollutant under section 111, despite no basis in the plain language of section 111 to do so.”).

14 See, e.g., U.S. Environmental Protection Agency, Fiscal Year 2015, Justification of
Appropriation Estimates for the Committee on Appropriations, at 12, 213-14, EPA-190-R-14-002
(2014); Continuing Appropriations Resolution, 2015, Pub. L. No. 113-164, 128 Stat. 1867
(2014); Consolidated and Further Continuing Appropriations Act, 2015, Pub. L. No. 113-235,
128 Stat. 2130 (2014); see generally Greg Dotson, Looking for Your Friends at a Cocktail Party:
the Dubious Role of Rejected Legislation and the Overlooked Potential of the Presidential
Appropriations Process, Harv. L. S. J. on Legis. Online (2024), https://perma.cc/3HW7-7G2J.
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in 1970, before the present text of Section 111 was added, and included effects to both “weather
... and climate.” See Pub. L. No. 91-604, §§ 4, 15, 84 Stat. 1676, 1678, 1710 (1970). Congress’s
inclusion of “climate” in the Clean Air Act’s definition of welfare reflected an understanding of
climate as a global phenomenon, not merely local or regional weather conditions. As academic
literature has explained, by 1970 scientists had already established that greenhouse gases emitted
from fossil-fuel combustion could “alter the global climate with potentially serious and
deleterious ensuing effects,” and those concerns had been extensively communicated to Congress
and Executive Branch officials. !>

That was reflected in the statements of the legislators themselves. Senator Muskie, the
leading Senate sponsor of the 1970 amendments, warned during floor debate that uncontrolled
air pollution could “threaten irreversible atmospheric and climatic changes.” 116 Cong. Rec.
32,901 (1970). Similarly, in congressional testimony on the 1970 amendments, Russell Train,
Chairman, Council of Environmental Quality (CEQ), testified that “international dimensions of
the air pollution problem should not be overlooked . . . [as] discharge of particulates and carbon
dioxide to the atmosphere could have dramatic and long-term effects on the world’s temperature
with many major consequences.”'® See also 116 Cong. Rec. 32,907, 32,914 (1970) (statement of
Sen. Boggs referring to the Council on Environmental Quality’s conclusion that “[a]ir pollution
alters [the] climate and may produce global changes in temperature”). These statements show
that Congress in 1970 was aware that anthropogenic emissions had the potential to threaten the
Earth’s atmosphere and understood these problems as affecting the “climate” at the same
moment Congress was adding that term to the definition of welfare effects in Section 302(h).!’

Indeed, in the years leading up to the 1970 amendments, officials at the highest levels of
government had been calling attention to the threat of climate-disrupting greenhouse gases,
drawing attention to the global aspects of this problem. For instance, in a message to Congress in
February 1965 on environmental degradation, President Lyndon Johnson observed that “[a]ir
pollution is no longer confined to isolated places. This generation has altered the composition of
the atmosphere on a global scale through ... a steady increase in carbon dioxide from the
burning of fossil fuels” and called for updates to the Clean Air Act as it then existed.'® Later that

15 See generally Oreskes, N., Lanier-Christensen, C., Conway, H., & MacFarlane, R. A., Climate
Change and the Clean Air Act of 1970 Part I: the Scientific Basis, 50 Ecology L. Quarterly 811
(2023), available at https://www.ecologylawquarterly.org/wp-
content/uploads/archive/2024/08/50.3-Oreskes-et-al.pdf (hereinafter “Oreskes, et al.”).

16 Report of the Council on Environmental Quality: Hearing Before the Senate Subcomm. on Air
and Water Pollution of the S. Comm. On Pub. Works, 91st Cong. 5 (1970).

17 See generally Lanier-Christensen, C., MacFarlane, R. A., Conway, H., & Oreskes, N.,
Congressional Knowledge of Climate Change before the Clean Air Act of 1970, 37 Duke Env’t
L. & Pol’y F., no. 1 (forthcoming 2026) (hereinafter “Lanier-Christensen, et al.”).

18 Pres. Lyndon Johnson, Special Message to the Congress on Conservation and Restoration of
Natural Beauty, 1 Pub. Papers 155, 161, 163 1965 WL 190123, at *7, *9 (Feb. 8. 1965),
available at: https://www.presidency.ucsb.edu/documents/special-message-the-congress-
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year, in November, the Environmental Pollution Panel of the President’s Science Advisory
Committee provided a far more extensive discussion of the topic in its report titled Restoring the
Quality of Our Environment, which included a 23-page appendix dedicated to the effects of CO>
on climate change.'® The report’s frequent references to “climate,” “climatic effects,” and
“climatic change” center entirely on global rather than purely domestic factors: the panel
evaluated worldwide changes in surface temperature, sea-level rise, carbon sinks, CO>
concentrations, fossil fuel production, and energy requirements,?’ concluding that “[m]an is
unwittingly conducting a vast geophysical experiment.”?!

Four years later, in September 1969, future Senator and Ambassador Daniel Patrick
Moynihan — then an aide to President Nixon — circulated a memo to White House staff
describing the mechanics of climate change and the “instability [caused by] the burning of fossil
fuels,” referencing the “worldwide” scale of the problem and urging the Administration to take
action.?? And in its 1970 Annual Report submitted to Congress as part of Chairman Train’s
testimony cited above, CEQ warned of future climate impacts from fossil-fuel combustion,
noting that “in a period of a few decades, [it could] lead to the start of substantial melting of ice
caps and flooding of coastal regions.”?* As with all other contemporaneous sources, the CEQ
report addressed the global rather than local or regional aspect of climate change: while
acknowledging that “[c]limate is much too complicated to be described by any single
parameter,” the report cites data pertaining to such disparate regions as North America, Eurasia,
India, East Africa, Iceland and the North Atlantic, and focuses on the global “average surface
temperature” rather than climate effects in just one region.?*

In 1977, when Congress added the text of Section 111 as we now recognize it, it affirmed
that provision’s intended breadth (including by maintaining the term “climate” in the definition
of welfare). The House Committee Report accompanying the draft text explains that the addition
of the phrase “causes, or contributes significantly to, air pollution which may reasonably be

conservation-and-restoration-natural-beauty (emphasis added) (hereinafter “Johnson Special
Message to the Congress”).

19 Report of The Environmental Pollution Panel, President’s Science Advisory Committee,
Restoring the Quality of Our Environment (Nov. 1965) at 111-34, available at: https://legacy-
assets.eenews.net/open_files/assets/2019/01/11/document cw_01.pdf (hereinafter “Restoring the
Quality of Our Environment”)

20 Restoring the Quality of Our Environment at 9, 26, 33, 38, 113-14, 121-24, 127.
2! Restoring the Quality of Our Environment at 126.

22 Memorandum from Daniel P. Moynihan, Urb. Aff. Advisor, White House, to John Ehrlichman,
Couns., White House (Sept. 17, 1969), available at: https://nsarchive.gwu.edu/document/31936-
document-1-memorandum-daniel-p-moynihan-john-chrlichman-september-17-1969-folder-e.

23 Council on Envtl. Quality, First Annual Report 95-97 (1970),
https://www.slideshare.net/whitehouse/august-1970-environmental-quality-the-first-annual-

report-of.
24 Council on Envtl. Quality, First Annual Report at 95-97.
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anticipated to endanger public health or welfare” in the 1977 Clean Air Act Amendments —
which originated in the House — was intended to ensure EPA’s regulatory authority was far-
reaching, with a particular eye towards preventing problems that had not yet arise or may not yet
be understood. Congress confirmed that the amendments were intended to effectuate the
precautionary approach to pollution regulation described by the en banc court in Ethyl Corp. v.
EPA, 541 F.2d 1 (D.C. Cir. 1976), which the Committee report discusses in detail. The en banc
court there had rejected the assertion that then-applicable language requiring EPA to find that
vehicle emissions “will endanger” public health should be understood to require “‘conclusive
proof of harm’” — relying on the Act’s precautionary intent and the difficulty of foreseeing
environmental problems. See H.R. Rep. 95-294 at 43-51, 1977 U.S.C.C.A.N. 1077, 1121-29
(1977) (citing Ethyl Corp.). The court’s analysis had rested in particular on its assessment that
“‘[m]an’s ability to alter his environment has developed far more rapidly than his ability to
foresee with certainty the effects of his alterations. It is only recently that we have begun to
appreciate the danger posed by unregulated modification of the world around us.’” Id. at 46-47
(quoting Ethyl Corp. 541 F.2d at 6).

In response, Congress redesigned a suite of pollution control authorities, including
Section 111, to ensure EPA had sufficient authority to regulate potential pollution problems in the
face of uncertainty or impacts that might be far in the future. /d. at 50-51. The D.C. Circuit has
confirmed that the Act’s “precautionary thrust” is relevant to interpretations of Section 111. See
Am. Lung Ass’nv. EPA, 985 F.3d at 914, 976 (D.C. Cir. 2021), rev’d on other grounds by West
Virginia, 597 U.S. at 734-35.2° “In determining the legislative intent,” the Agency, like the courts,

25 Amendments to other sections of Title I in the 1977 Clean Air Act Amendments provide
continuing evidence of Congress’s concern with potential pollutant impacts on global climate.
For example, in the 1970 amendments, Congress tasked EPA with studying the health hazards
and means of controlling particulate matter emissions for purposes of regulation, and Congress
grew tired of EPA not completing these studies. Thus, in the 1977 Amendments, Congress
imposed an 18-month deadline on EPA to finish its particulate matter study. Pub L. No. 95-95,
§ 403, 91 Stat. 685, 792, codified at 42 U.S.C. § 7548 note. Explaining its deadline, Congress
stated:

[T]he committee is aware of several articles and studies which have raised the
possibility that fine particulate emissions could significantly modify the Earth’s
climate. It has been suggested that precipitation rates and distribution and
temperature may be affected. The committee expects that special emphasis in this
study will be placed on possible weather and climate modifications which may
result from fine particulate emissions.... [T]here can be no higher mission for
Government than assuring that man’s activities will not threaten the life-
sustaining conditions on which we all rely.

H.R. Rep. 95-294, at 339 (1977); see also id. at 339 n.350 (citing sources describing
rising aerosol levels in the atmosphere that may “signal the beginning of global inadvertent
weather modification™).

The 1977 Amendments also created the modern Prevention of Significant Deterioration
program, which was also motivated in part by concerns about “[w]orldwide weather

27



must “favor an interpretation which would render the statutory design effective in terms of the
policies behind its enactment and to avoid an interpretation which would make such policies
more difficult of fulfillment, particularly where, as here, that interpretation is consistent with the
plain language of the statute.” Nat’l Petroleum Refiners Ass’'n v. ET.C., 482 F.2d 672, 689 (D.C.
Cir. 1973) (citing Bird v. United States, 187 U.S. 118, 124 (1902)).

On top of these textual and contextual indications, EPA’s authority to regulate power
plant greenhouse gases is also confirmed by past practice. EPA’s proposal suggests that the
Agency first “took the unprecedented step of asserting authority to regulate GHG emissions” in
2009, when it issued an endangerment finding for vehicle greenhouse gases, and that its new
interpretation “would effectively return” to the status quo before EPA made a comparable
finding for power plants in 2015. 91 Fed. Reg. at 59005, 59043. But EPA announced its
understanding that the Clean Air Act’s definition of “air pollutant” extended to greenhouse gases
well before 2009 and even before the Supreme Court’s decision in Massachusetts. In a 1996
rulemaking under Section 111 concerning methane and other gases from municipal solid waste
landfills, EPA described one of its “objectives” as “the reduction of methane emissions in order

modification” and the possibility that “[f]ine particulates and aerosols emitted from polluting
sources threaten to bring about major modifications in weather and climate.” /d. at 138. Quoting
a 1973 NOAA report, the House Report noted that “there can be little doubt that inadvertent
weather modification on a scale large enough to affect man’s well-being might soon become a
reality.” Id. The House Committee also quoted a 1974 National Academy of Sciences report
stating: “It is not primarily the advance of a major ice sheet over our farms and cities that we
must fear. Rather, it is persistent changes of the temperature and rainfall in areas committed to
agriculture use which are of more immediate concern,” and expressed concern about these
“potential inadvertent weather changes.” /d.

Other aspects of the legislative history demonstrate that Congress not only understood the
Act’s reference to “climate” to include concerns about global climate changes but that climate
impacts were a motivating force behind Congress’ actions. For example, the 1977 Amendments
included a new section expanding the regulation of aircraft emissions; in doing so, the House
Report noted that the preexisting authority to regulate aircraft emissions in the 1970 amendments
already included the authority to regulate such emissions that “may thereby endanger public
health or environment, including climate.” /d. at 102 n.92. This indicates Congress understood its
1970 amendments to include regulation of air pollutants that may endanger the climate. Congress
also ordered NOAA to “establish a continuing program of research and monitoring of the
stratosphere for the purpose of early detection of changes in the stratosphere and climatic effects
of such changes.” Pub. L. No. 95-95, § 126, 91 Stat. 728 (originally codified at 42 U.S.C. § 7454
but repealed in 1990). “The ozone layer also helps to determine climate” and Congress was
concerned that “depletion of the ozone layer would bring a worldwide decline in surface
temperatures, damaging crop production.” S. Rep. 95-127, at 61 (1977), as reprinted in 91st
Cong., A Legislative History of the Clean Air Act Amendments of 1977, Vol. 111, at 1435
(Comm. Print 1978). This report shows that Congress was aware of problems of climate change
and the driving role pollution plays at the time it amended Section 111 in 1977.
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to mitigate global warming.” 61 Fed. Reg. 9905, 9909-10 (Mar. 12, 1996); see infra Comment
Part I1.B.2.b.1i.

Two years later, in a 1998 memorandum to the EPA Administrator, the Agency’s general
counsel confirmed that “COs> ... [is] a ‘physical [and] chemical ... substance which is emitted
into ... the ambient air,” and hence, [it] is an air pollutant within the meaning of the Clean Air
Act.”?6 EPA reiterated that view again a year later in Congressional testimony, explaining that
“[g]iven the clarity of the statutory provisions defining ‘air pollutant’ and providing authority to
regulate air pollutants, there is no statutory ambiguity” about greenhouse gases’ status as air
pollutants under the Act.?” While both pronouncements were clear that EPA had not yet made the
“factual and scientific” conclusions on endangerment that were the predicates to regulating
under that authority, both were equally clear that EPA did not lack for legal authority over
greenhouse gases. The 1998 Cannon memorandum did not mark any sort of official change of
position. EPA did not propose a limiting construction applicable to the Clean Air Act’s standard-
setting provisions until the early 2000s, nearly 40 years after the statute was enacted. In fact, in
the more than 50 years between Section 111°s enactment and the present proposal, only five
years (2003-2008) have passed where EPA has purported to constrain its understanding of the
term “pollutant” in Section 111 to exclude globally-distributed pollutants like greenhouse gases.
And that brief period ended, of course, following the Supreme Court’s definitive rejection of
EPA’s approach in Massachusetts.

Moreover, the rebuke of EPA’s current position did not come only from the Supreme
Court. At every possible juncture in the nearly two decades since the Supreme Court’s ruling in
Massachusetts, EPA itself has consistently affirmed its authority to regulate greenhouse gas
emissions from power plants under Section 111. EPA has set standards under that authority in the
last three presidential administrations, including in the first Trump Administration. See 80 Fed.
Reg. 64510 (Oct. 23, 2015); 80 Fed. Reg. 64662 (Oct. 23, 2015); 84 Fed. Reg. 32520 (July 8,
2019); 89 Fed. Reg. 39798 (May 9, 2024). (While not all of those rules survived substantive
judicial review, at no time has either EPA or the courts suggested the Agency lacked authority to
pursue such standards in the first place.) Likewise, EPA has rejected petitions to reconsider its
related endangerment finding for greenhouse gas pollution under Section 202 on three separate
occasions, once again including during the first Trump Administration. 75 Fed. Reg. 49556 (Aug.
13, 2010); 87 Fed. Reg. 25412 (Apr. 29, 2022).2 EPA’s post-Massachusetts understanding of
how greenhouse gas pollution endangers public health or welfare has been repeatedly considered

26 Memorandum from Jonathan Z. Cannon, General Counsel, U.S. EPA, to Carol Browner,
Administrator, U.S. EPA (Apr. 10, 1998) at 2, available at: https://perma.cc/R30Q2-B4EP.

27 Testimony of Gary S. Guzy, General Counsel, U.S. EPA, Before a Joint Hearing of the
Subcommittee on National Economic Growth, Natural Resources and Regulatory Affairs of the
Committee on Government Reform and the Subcommittee on Energy and Environment of the
Committee on Science, U.S. House of Representatives (October 6, 1999), available at:
https://perma.cc/3S6R-6QP4.

28 See also U.S. EPA, 2021 Denial of Petitions to Reconsider the EPA’s Greenhouse Gas
Endangerment Finding (Jan. 19, 2021) (withdrawn and replaced by 87 Fed. Reg. at 25412),
available at: https://perma.cc/MVM3-KKVB.
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by the courts and never overturned. Coal. for Responsible Regulation, Inc. v. EPA, 684 F.3d 102,
120-26 (D.C. Cir. 2012), certiorari denied in pertinent part, 571 U.S. 951 (2013); c¢f- Concerned
Household Elec. Consumers Council v. EPA, 2023 WL 3643436 (D.C. Cir. May 25, 2023),
certiorari denied, 114 S. Ct. 497 (Mem.) (2023).

Accordingly, even if the term “air pollutant” may carry a narrower meaning where a
broader reading would “conflict” with the statute, see supra Comment Part [1.B.2.a, the text,
context, and history of both Section 111 and the Clean Air Act disprove any suggestion that
Congress sought to grant only narrow authority in Section 111 even as it used broad terms. The
best reading of the statute thus affirms EPA’s authority to set Section 111 standards for source
categories’ emissions of greenhouse gases.

2. EPA’s effort to narrow Section 111 to address only “pollution that itself
endangers ... through local or regional exposure” is baseless.

Even if Massachusetts’s and AEP’s understanding of the plain text were not dispositive,
EPA fails to demonstrate that “air pollutant” must have a narrower meaning in Section 111 than
in Section 302. Regulating greenhouse gases under Section 111 does not raise any intrinsic
workability concerns or transform the scope of the provision (as the UARG court found with
respect to the Prevention of Significant Deterioration program), and EPA fails to identify any
plausible basis for concluding that either air pollutants or air pollution under Section 111 must be
limited to either “local or regional” pollutants or those pollutants that endanger through direct
exposure, words that appear nowhere in the text of either 111(b)(1)(A) or (B). As such, EPA’s
interpretation is unreasonable, arbitrary, capricious, and contrary to law.

a. UARG is inapposite here, so EPA’s claim that the definition of “air pollutant” in
Section 302 should not govern the use of that phrase in Section 111 must fail.

It is a “standard principle of statutory construction” that “identical words and phrases
within the same statute should normally be given the same meaning.” Powerex Corp. v. Reliant
Energy Servs., Inc., 551 U.S. 224, 232 (2007). While courts have occasionally found cause to
vary from that presumption in circumstances where demanded by context — for example, because
applying a consistent meaning would “render [statutory provisions] unworkable as written,”
UARG, 573 U.S. at 320 — EPA cannot reasonably assert that the Act’s definitions do not govern
Section 111. When Congress defines the terms it uses, both the agency and the courts must
respect its definitions as “virtually conclusive.” Sturgeon v. Frost, 587 U.S. 28, 56 (2019). Courts
“will deviate from a statutory definition only when applying the definition would be
‘incompatible with Congress[’s] regulatory scheme’ or would ‘destro[y] one of the statute’s
major purposes.’” Dep t of Agric. Rural Dev. Rural Hous. Serv. v. Kirtz, 601 U.S. 42, 60 (2024)
(quoting Digital Realty Trust, Inc. v. Somers, 583 U.S. 149, 163-164 (2018) (citation modified));
cf. Pulsifer v. United States, 601 U.S. 124, 149 (2024) (explaining that the principle that “the
same term usually has the same meaning” is “generally useful” and “mostly applied to terms
with some heft and distinctiveness, whose use drafters are likely to keep track of and
standardize”).

Unlike the context presented by UARG, there is no textual basis for carving greenhouse
gases out of Section 111. See 91 Fed. Reg. at 59022, 59029. First, UARG itself explained that its
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holding did not disturb EPA’s authority to regulate greenhouse gases under Section 111. The
Court specifically acknowledged the Court’s conclusion in AEP that the Act “authoriz[es] ...
EPA to establish performance standards for powerplant greenhouse-gas emissions” under “the
NSPS program of § 7411,” explaining that its specific holding as to Section 111 was not in
conflict with its general statement that greenhouse gases may not be pollutants “for all purposes”
under the Act. See 573 U.S. at 319 & n.5.%

Second, carving greenhouse gases out of EPA’s Section 111 authority would be contrary
to Massachusetts. That case rejected arguments that, under FDA v. Brown & Williamson Tobacco
Corp., 529 U.S. 120 (2000), the apparently broad meaning of “air pollutant” should take a
narrower construction in the context of similar “endangerment” language in Clean Air Act
Section 202. Massachusetts, 549 U.S. at 530-31. Instead, as discussed in detail above, the
Massachusetts Court held that Congress unambiguously defined “air pollutant” in Section 302
and that this definition unambiguously applies to EPA’s authority in Section 202 to “prescribe ...
standards applicable to the emission of any air pollutant” that causes or contributes to dangerous
air pollution. /d. at 528-29. In UARG, the Court considered whether the definition in Section 302
was similarly determinative of the use of “air pollutant” in the Act’s “prevention of significant
deterioration” and Title V permitting provisions. But the holding in that case — that greenhouse
gas emissions do not trigger permitting obligations under those specific statutory programs — in
no way overruled or even limited Massachusetts’s consideration of the scope of the term of “air
pollutant” in a directly apposite provision, nor AEP’s affirmation — specifically noted in UARG —
that Section 111 authorizes greenhouse gas regulation. See Comment Part II.A. Accordingly,
UARG’s general instructions regarding context do not reopen a definitional question that has
already been settled by the Supreme Court.

The conclusion reached in UARG is also easily distinguishable from the context here. In
that case, all parties, including EPA, recognized that the plain text of the statute commanded
specific regulatory steps at numeric pollution thresholds that, if applied to greenhouse gases,
“would be inconsistent with — in fact, would overthrow — the Act’s structure and design,” by
increasing the number of sources subject to air permitting requirements, as well as program
costs, by multiple orders of magnitude. UARG, 573 U.S. at 321-322. The fact that Congress had
not intended EPA to require major source permits for any entity emitting more than 100 or 250
tons of greenhouse gases per year was thus “beyond reasonable debate,” id., as was the fact that
EPA had “no power” to fashion a workaround — as it had attempted to do — “by rewriting [those]

29 Notably, UARG also upheld as proper most of EPA’s regulation of greenhouse gases under the
PSD program, allowing EPA to continue to require best available control technology for
greenhouse gases from sources already subject to the PSD program (so-called “anyway”
sources). 573 U.S. at 331-32. This meant the vast majority of greenhouse gas emissions remained
subject to regulation, even after UARG — dispelling any suggestion that that case’s general aim or
effect was to limit the Clean Air Act’s reach with respect to greenhouse gases. See id. at 315
(“The Solicitor General ... informs us that ‘anyway’ sources account for roughly 83% of
American stationary-sources greenhouse-gas emissions, compared to just 3% for the additional,
non-‘anyway’ sources EPA sought to regulate.”).
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unambiguous statutory terms” in order to avoid extending the program’s reach far beyond any
reasonable limits. /d. at 325-26.

The essentially irreconcilable statutory problem created by the PSD and Title V
programs’ binding numeric pollution thresholds — which the Court found to be definitive
evidence that Congress had excluded greenhouse gases from the meaning of “air pollutant” in the
subject sections — has no analogue in Section 111. Including greenhouse gases within the
covered “air pollutants” in Section 111 follows, rather than rewrites, the statutory terms. As
described above, Congress consistently used capacious language to describe the pollutants falling
within EPA’s Section 111 authority. See also 42 U.S.C. § 7411(a)(3) (defining a stationary
source as any structure “which emits or may emit any air pollutant). And no part of Section 111
is rendered inoperable or absurd if applied to greenhouse gases. See Massachusetts, 549 U.S. at
531 (explaining that unlike FDA regulation of tobacco products, “there is nothing
counterintuitive to the notion that EPA can curtail the emission of substances that are putting the
global climate out of kilter”). To the contrary, EPA can and has set standards of performance for
greenhouse gases reflecting the degree of emission limitation achievable, taking into account
costs and other specified factors.

In particular, Section 111 also differs from the provisions at issue in UARG because
including greenhouse gases in the group of “air pollutants” regulated under Section 111(b)(1)(B)
does not de facto trigger the type of absurd regulatory consequences for which a narrower
interpretation of “air pollutant” is the only remedy. Rather, the Supreme Court’s review of past
standards in West Virginia shows that it is entirely equipped to police the unreasonable exercise
of EPA’s development of standards under Section 111 without having to strip “air pollutant” of
its meaning or EPA of its underlying authority. See 597 U.S. at 697. West Virginia is thus direct
evidence that while individual assessments of the “best system of emission reduction” might
reach too far, there is nothing inherent in the text of that Act that would prevent EPA from
assessing available systems of emission control for greenhouse gases that “reduce pollution by
causing plants to operate more cleanly,” id. at 706, and then setting emission limitations for that
pollutant based on the best of those systems (considering the statutory factors).

Indeed, the Clean Air Act standard-setting provisions, like Section 111, are the very
places where the broad definition of “air pollutant” in Section 302 fits most naturally. Those
technology-based limits do not depend on specific regulatory thresholds, as with the PSD
program, or on the ability of specific geographic areas to meet predetermined health- or welfare-
based pollutant concentrations, as with the NAAQS program. In those other contexts, the
obligations of the emitting sources are highly reliant on the volume or nature of the pollutant in
question, since those characteristics make compliance with the Act’s requirements more or less
difficult. But that is not the case with standard-setting provisions like Section 111, where the
standard reflects, among other things, what reductions available technology makes feasible for
the emitting source. Such technology-based standards operate by the same criteria, and operate
equally well, whether the source emits a small amount of acutely harmful pollution or large
amounts of dispersed pollution. EPA cannot explain why, if the Agency identifies a risk to public
health or welfare and can identify an available technology for reducing that risk consistent with
the factors outlined in Section 111, Congress would have sought to limit its authority to do so to
only a subset of pollutants without saying so.
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EPA’s interpretation here is thus a solution in search of a problem. There is simply no
reason why the definition of the pollutants subject to regulation under a technology-based
standard like Section 111 would need to be narrowed (to either local/regional pollution or
pollution that harms by direct exposure) for that provision to function. Section 111 can be
applied just as naturally to greenhouse gases (a globally-dispersed pollutant) as to nitrogen
oxides (a regionally-dispersed pollutant), and just as naturally to pollutants that endanger by
creating extreme weather (among other things) as to those that are harmful to inhale. Because the
application of Section 111 to greenhouse gases requires no legislative rewriting, the principles
articulated in UARG affirm, rather than undercut, EPA’s longstanding assertion of Section 111
authority over power plant greenhouse gas emissions.>°

Lacking any basis in text or purpose, EPA claims such narrowing is necessary to prevent
Section 111 from granting EPA sweeping regulatory authority. But EPA’s purported concern
about a “limiting construction” begs the question of what it is the Agency’s believes its present
interpretation would serve to limit. EPA cites West Virginia as supporting the need for a limiting
construction, claiming that it “provides an example of the potential result of an unbounded
construction of CAA section 111(b)(1)(A),” and that “[h]ad EPA limited its approach to
regulating fossil fuel-fired power plants to circumstances in which there is a closer connection
between the emissions and the identified harm, it would have been clear that generation shifting
did not achieve a purpose within the scope of CAA section 111 and was thus an impermissible
use of its authority.” 91 Fed. Reg. at 59027.

This retelling of West Virginia fails on two counts. First, as noted above and discussed
further below, see Comment Part 111, West Virginia in fact dispels the suggestion that a further
limiting principle is required beyond the tools already at courts’ disposal. If reading Section 111
to grant EPA any authority over greenhouse gas pollution was contrary to the statute or presented
a major question, West Virginia would have been resolved on different grounds. But the Court
pointedly did not read such a limitation into Section 111, explaining instead that the Congress’s
intent was effectuated by ensuring that EPA consider only “best system([s]” that “caus[e] plants to
operate more cleanly,” while finding no fault in EPA’s attempt to do so for this particular
pollutant. 597 U.S. at 706. Second, EPA’s argument that requiring “a closer connection between
the [greenhouse gas] emissions and the identified harm” would have made it “clear” to the
Agency in 2015 that the “generation shifting” approach adopted in the Clean Power Plan was not
permissible is pure concoction. Power plants’ emissions of criteria pollutants — which EPA
confirms have a suitably close connection to health and welfare impacts as to qualify as “air
pollution” under Section 111 — could just as easily and rapidly be reduced through the same

30Tt does not matter whether “statute’s application in these cases reaches ‘beyond the principal
evil’ legislators may have intended or expected to address.” Bostock v. Clayton Cnty., Georgia,
590 U.S. 644, 674 (2020) (quoting Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 79
(1998)). “[T]he fact that a statute has been applied in situations not expressly anticipated by
Congress does not demonstrate ambiguity; instead, it simply demonstrates the breadth of a
legislative command.” Id. (citation modified). In any event, in this case, Congress expressly
referred to “effects on . . . weather . . . and climate” in defining “welfare” under the Act, 42
U.S.C. § 7602(h), and has subsequently ratified EPA’s exercise of this authority. See supra.
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“generation shifting” system, as renewable resources like wind and solar also emit no criteria
pollutants. Altering the scope of pollutants subject to regulation under Section 111 would thus
not have prevented EPA from choosing to read “best system” capaciously for other (clearly
authorized) pollutants if it so chose.

EPA further claims that “[w]ithout a limiting interpretation of the air pollution addressed
by CAA section 111,” EPA could regulate “based on a global concern when there is little or no
connection between a source category’s emissions and the identified harm” and then “promulgate
standards ... for any reason so long as the standards also reduce emissions, even if those
standards would do nothing to meaningfully address the harm.” 91 Fed. Reg. at 59027. But
nothing in EPA’s stated concern relates to whether a pollutant is “global” or not. A local pollutant
might also lack a sufficient connection between the emissions and the identified harm, in which
case EPA might promulgate standards “so long as” they “reduce emissions.” Such circumstances
are not prevented by rewriting Section 111 to exclude supposedly “global” pollutants; rather,
Congress already prevented unreasonable exercises of authority under Section 111 by requiring
that EPA establish, with a suitable record, that the pollutant in question is a (significant)
contributor to the pollution in question, that the pollution can be reasonably expected to work
real harm, and that standards to reduce those emissions have taken reasonable account of the
costs and other non-air quality effects of those reductions. See 42 U.S.C. § 7411(a)(1),

(b)(1)(A).*

The claim that Section 111 can be lawfully applied only if limited in the manner EPA
suggests is thus fallacious. EPA’s atextual limits on which pollutants can be regulated under
Section 111 would not resolve any practical issues with implementing this provision of the
statute. And they ignore the multiple limiting principles that Congress did write into Section 111:
it constrains EPA’s exercise of authority to substances that fall within the definition of air
pollutant and to source categories that are significant emitters of dangerous substances. And it
limits EPA to establishing regulations based on what is achievable with adequately demonstrated
technology, giving due consideration to cost, lead time, and other statutory factors.

These constraints are already sufficient to prevent absurd results, see 91 Fed. Reg. at
59031 (arguing that authority would lead to absurd results), and they remain, as always, policed
by the courts. By way of example: EPA suggests that the present interpretation must be unlawful
because it would allow EPA to regulate water vapor (because, EPA says, water vapor “is also
considered a GHG” and because rain can cause slip-and-fall injuries and flooding). /d. As it so
happens, in the case of water vapor, EPA grossly misunderstands or misrepresents the hydrologic
cycle; anthropogenic water vapor emissions do not increase the amount of water held in the
atmosphere, and so could not be understood to “‘contribute significantly’ to elevated H,O
concentrations in the atmosphere from all anthropogenic sources,” id. at 59032. See infra
Comment Part VI.B.1.c. No doubt this is why EPA has never attempted to regulate it. Cf. 74 Fed.
Reg. 66496, 66520 (Dec. 15, 2009) (explaining in the 2009 Finding why EPA was not
addressing water vapor). Plus, if water vapor could somehow pass the “significant contribution”

31 Of course, EPA here has explicitly disclaimed that it is making (or, rather, remaking) those
record-based findings. 91 Fed. Reg. at 59019. So it has not proposed to repeal the 2015 finding
on the basis of the limitations the Act actually imposes.
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test, EPA’s own limiting principle would not exclude it, as water vapor would be a “local or
regional” pollutant? and one that, in EPA’s telling, harms through direct exposure, 91 Fed. Reg.
at 59031 (citing harms like “slip-and-fall injuries™). Indeed, the Massachusetts dissent’s
hypothetical about a profusion of frisbees (which would be both local and dangerous in
themselves if tossed about by sources in sufficient quantities) would fall within the new lines
EPA proposes to draw around Section 111. See Massachusetts, 549 U.S. at 558 n.2 (Scalia, J.,
dissenting). So EPA’s proposed construction of “air pollutant” in Section 111 is hardly a bulwark
against absurd results.

Rather, as the frisbee example shows, it is possible to draw out absurd hypotheticals from
nearly any statutory construction. The ability to generate such hypotheticals — like the specter of
regulating water vapor — does not mean a statute’s terms lack adequate specificity to prevent
unreasonable applications. In such cases, EPA would still have to show that its regulatory
choices were reasonable. Like “frisbees or flatulence,” see Massachusetts, 549 U.S. at 558 n.2
(Scalia, J., dissenting), water vapor or any other theoretical pollutant from stationary sources
could not be regulated unless emitted from a source category that satisfied the requisite
significant contribution and endangerment findings and unless standards of performance were
justifiable, considering the quantity of emissions reductions, cost, energy requirements, and other
impacts.®® At that point, like NOx or SO or greenhouse gases, EPA would be complying with
the will of Congress by ensuring that power plants deployed available technology to help prevent
public harms. And EPA’s choices in doing so would be subject to judicial review.

As such, Section 111°s construction is easily distinguished from instances where the law
fails to sufficiently “guide the agency’s exercise of authority.” Whitman v. Am. Trucking Ass ns,
531 U.S. 457, 463 (2001); see id. at 474 (“In the history of the Court we have found the requisite

32 See, e.g., NASA, Steamy Relationships: How Atmospheric Water Vapor Amplifies Earth’s
Greenhouse Effect (Feb. 8, 2022), https://perma.cc/3CGV-V6RF (explaining that “a molecule of
water vapor stays in the atmosphere just nine days, on average” rather than accumulating, and
depicting localized changes in water cycling). The state of water (liquid, snow, ice, or vapor)
depends on temperature, and thus local concentrations of water vapor are constantly changing;
moreover, because of the nature of water on our planet, “even large additions of water vapor
would have negligible warming effects on climate” and “added water vapor [added at the Earth’s
surface] rains out before it can reach the altitudes required to significantly contribute to Earth’s
greenhouse effect.” Steven C. Sherwood, et al., The global warming potential of near-surface
emitted water vapour, 2018 Environ. Res. Lett. 13 104006,
https://iopscience.iop.org/article/10.1088/1748-9326/aac018.

33 Nor could such standards be set, in EPA’s current view, unless and until EPA listed a source
category for that particular pollutant, 90 Fed. Reg. at 25762 (hereinafter “Significant
Contribution Proposal”), or at least concluded in parallel that the pollutant in question was the
type that significantly contributes to an actual pollution problem that, as a scientific matter,
endangers health or welfare, 91 Fed. Reg. at 59021. As noted above, EPA would quickly run into
a wall attempting to find an elevated concentration of water vapor attributable to anthropogenic
sources. But even if that were not a constraint, EPA’s proposed limiting construction would not
fill the breach, as water vapor endangers through local or regional exposure.

35


https://perma.cc/3CGV-V6RF
https://iopscience.iop.org/article/10.1088/1748-9326/aae018

‘intelligible principle’ lacking in only two statutes, one of which provided literally no guidance
for the exercise of discretion, and the other of which conferred authority to regulate the entire
economy on the basis of no more precise a standard than stimulating the economy by assuring
‘fair competition.’”); see 90 Fed. Reg. at 36301 n.59 (discussing nondelegation cases). The
standards for finding an intelligible principle “are not demanding.” Gundy v. United States, 588
U.S. 128, 146 (2019). Courts have rarely found Congress to have fallen short and only where it
has “failed to articulate any policy or standard” to confine an Agency’s discretion, id. (quoting
Mistretta v. U.S., 488 U.S. 361, 373 n. 7 (1989)). That is a far cry from the circumstances here,
where Section 111 includes constraints on both what emissions can be regulated and how they
can be regulated.

To the extent EPA’s complaint is really that Section 111 allows regulation of sources’
contributions to pollution without asking whether the emissions contribute significantly to the
harm, and not just the pollution, 91 Fed. Reg. at 59027, that was Congress’s choice, reflecting an
understanding that harm was the product of the “cumulative impact of all sources.” H.R. Rep.
95-294 at 49-50. Plus, that complaint would be true regardless of the pollutant in question. See
also Comment Part VIII.C. In fact, EPA recognizes that interpreting Section 111 to require a
finding of significant contribution to the harm itself would be a change in the meaning of that
section and so is specifically taking comment on that new interpretation. 91 Fed. Reg. at 59024
(proposing that Section 111(b)(1)(A) be read “as requiring the Agency to consider a source
category’s contribution to the endangerment caused by air pollution, rather than to just the air
pollution itself”). That interpretation is wrong for reasons commenters have already addressed at
length in prior comments.>*

If anything, it is EPA’s proposed interpretation that raises concerns about limiting
principles. EPA bases its exclusion of greenhouse gases from Section 111 on general arguments
that are not unique to that provision, namely dictionary definitions of pollutant and pollution,
general causation principles, the relative recency of greenhouse gas regulation, and non-
delegation concerns associated with such regulation. If the appearance of these general elements
were adequate to establish that Congress intended some tacit, provision-specific definitions of
“air pollutant” — and the resulting air pollution — to supplant its chosen definition in Section 302,
it is unclear what purpose would still be served by Section 302. EPA does not explain how its
proposed reading could be duly limited to the specific context of this provision without
swallowing the Act as a whole, or how it would avoid rendering Section 302 a nullity. Indeed,
EPA is now making identical arguments to categorically exclude greenhouse gases from multiple
Clean Air Act sections, see 91 Fed. Reg. at 7686, raising the question of what, exactly, EPA

34 See Comment of Center for Biological Diversity, Clean Air Task Force, Earthjustice,
Environmental Defense Council, Natural Resources Defense Council, and Sierra Club at I11.B.1.1
(Aug. 7, 2025), EPA-HQ-OAR-2025-0124-0648 (hereinafter “Significant Contribution
Comment”) (“[T]he text, on its face, does not ask EPA to determine whether sources contribute
‘to’ that endangerment, it asks whether the sources contribute ‘to air pollution’ and then explains
what kind of air pollution that must be.””). We incorporate those comments here by reference as
demonstrating why EPA’s additional proposed interpretation is invalid and incorrect.
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thinks is left.*> EPA cannot advance a reading that would do such fundamental and far-reaching
damage to the statutory text, and it certainly cannot do so in the face of Supreme Court precedent
with which it is bound to comply.3®

b. In any event, EPA’s attempt to narrow the plain language of Section 111 is
unsupported and unreasonable.

EPA’s attempts to manufacture a textual basis to exclude greenhouse gases from Section
111, like its arguments concerning UARG, never get off the ground. The Agency fails to locate
any genuine support — let alone support adequate to overcome the plain text — for the proposition
that Section 111 was actually intended to apply only to local and regional pollutants, and only to
those that harm through direct exposure. EPA’s arguments not only lack a basis in statutory text,
they fail basic tests of logic. As such, they must be rejected.

i.  Theterm “air pollution” does not impose limits that “air pollutant” does not.

In an apparent attempt to escape the clear precedential effect of Massachusetts and its
treatment of the term “air pollutant,” EPA argues that “the scope of the EPA’s authority to list
source categories under CAA Section 111(b)(1)(A) informs the overall regulatory scope of CAA

35 EPA disingenuously asserts that its proposed statutory interpretation “would not impact” other
source categories regulated under Section 111. 91 Fed. Reg. at 59043. But EPA has not explained
how its construction of the language “air pollution which may reasonably be anticipated to
endanger public health or welfare” would be confined to the power plant source category.
Indeed, EPA itself suggests otherwise in a proposal published just four days ago that proposes to
amend Section 111 standards for the oil and gas sector. In that proposal, EPA confirms that it
plans to “address in a future rulemaking, as appropriate, the extent to which the conclusions in
[the Supplemental Proposal] with respect to the Agency’s statutory authority under CAA section
111 require revisions to the oil and gas regulations.” 91 Fed. Reg. at 68244. And EPA has, of
course, already taken the view that this construction applies to motor vehicles under Section 202
— once again without explaining how its supposed “best reading” would not reach other
provisions where it has exercised greenhouse gas regulatory authority, such as Section 231(a)(2)
on aircraft emissions. EPA has thus failed to adequately consider an important aspect of the
problem and failed to take proper account of that aspect of its past practice. As we have shown,
however, EPA’s “local or regional exposure” construction has no textual, contextual, or historical
support. So it is wrong for the power plant category, wrong for other Section 111 categories, and
wrong for other Clean Air Act provisions.

36 EPA’s remaining contention that a limiting principle is necessitated by Loper Bright is
unpersuasive because it is circular. If Section 111°s authority over “air pollutants” includes
greenhouse gases — the question Loper Bright requires that we answer — then applying that text
without a further limiting principle is consistent with, not contrary to, Loper Bright. Conversely,
claiming that a limiting principle is necessary because EPA’s interpretive “discretion does not
extend to redefining ‘air pollution’ from the local and regional exposure problems understood at
the time of enactment” begs the question at the heart of the Loper inquiry here: whether Section
111 is in fact confined to pollutants that harm through local and regional exposure.
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Section 111. That is, the Agency’s authority to regulate a given air pollutant from a given source
category under CAA Section 111 is cabined by whether the associated air pollution is the type
that Congress intended the EPA to address.” 91 Fed. Reg. at 59021. But EPA is incorrect to
conclude that the term “air pollution” serves some narrowing function distinct from the Act’s
definition of the term “air pollutant.” See id. (“The Act does not define the term ‘air pollution.’
The EPA proposes to interpret ‘air pollution’ as that which itself endangers public health or
welfare through local or regional exposure.”); id. at 59027.

Once again, the plain language does not express the limitation EPA claims to find there,
though it surely could have — for example, by stating that Section 111 applies to “air pollution
that endangers health or welfare at the local or regional scale.” Congress could easily have
included such modifiers — or others serving that function like “in an air quality control region,”
cf- 42 U.S.C. § 7407 — to limit the kind of endangerment that it meant EPA to address, but did not
do so. Nor, notably, did Congress see the need to define “air pollution” as something with a more
particular shape or geography than simply being a concentration of the “air pollutants” it had
already defined.?” The omission itself is telling.

Indeed, the statutory text of Section 111 belies any suggestion that Congress meant
“pollutant” and “pollution” to be fundamentally different things. For instance, Section
111(a)(7)(B) refers to “a technological system for continuous reduction of the pollution [not
pollutants] generated by a source before such pollution is [not pollutants are] emitted into the
ambient air.” 42 U.S.C. § 7411(a)(7)(B). Referring to pollution “before [it] is emitted into the
ambient air” undermines any suggestion of EPA’s that “air pollution” has some inherent meaning
related to how pollutants accumulate across geographic areas.

Elsewhere in Title I, the Act refers also specifically to “greenhouse gas pollution.” 42
U.S.C. § 7437 (grant provisions concerning “the costs of developing a plan for the reduction of
greenhouse gas air pollution”). And EPA cannot claim this is merely a recent phenomenon:
Congress referred directly to greenhouse gases as air pollution in a 1987 statute directing EPA to
develop and propose to Congress “a coordinated national policy on global climate change”: “The
Congress finds as follows: (1) There exists evidence that manmade pollution — the release of
carbon dioxide, chlorofluorocarbons, methane, and other trace gases into the atmosphere — may
be producing a long-term and substantial increase in the average temperature on Earth, a
phenomenon known as global warming through the greenhouse effect.” See Pub. L. 100-204, §
1102, 101 Stat. 1331, 1408 (1987).

In any event, the Supreme Court has left no doubt that the distinction is immaterial,
explaining that the linguistic and practical move from air pollutant to air pollution does not
exclude greenhouse gases from the Act’s coverage. In Massachusetts, the dissent had asserted
that EPA could decline to regulate greenhouse gases notwithstanding that they were a “substance
or matter [being] emitted into ... the ambient air” because they were not “agents” of “air

37 Dictionaries in 1970 also did not see the need for distinction. See, e.g., Am. Heritage
Dictionary 547 (1970) (defining “pollutant” and “pollute,” but noting “pollution” only as the
noun form of “to pollute™), available at:
https://archive.org/details/amerheritagedict00amer/page/546/mode/2up.
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pollution.” 549 U.S. at 557-58 (Scalia, J., dissenting) (citing the definition in Section 302(g)).
That argument relied on nearly identical arguments as those EPA raises here. But the Court’s
majority disagreed, rejecting the dissent’s effort to distinguish the meaning of pollution and
confirming that greenhouse gases are “unquestionably ‘agent[s]’ of air pollution.” 549 U.S. at
529 n.26.

The scope of the Massachusetts Court’s holding has been reinforced by the Court itself.
Four years later, the Court in AEP explained in its holding that “Massachusetts made plain that
emissions of carbon dioxide qualify as air pollution subject to regulation under the Act.” 564
U.S. at 424. And courts have continued to refer to greenhouse gases as causing “pollution” in the
context of Section 111 and the Clean Air Act. See, e.g., West Virginia v. EPA, 597 U.S. 697, 711,
713 (2022) (referring to “carbon dioxide pollution from power plants,” “carbon pollution”); Oral
Argument Transcript, Suncor Energy (U.S.A.), Inc. v. County Comm ’rs of Boulder Cty., No. 25-
170 (S. Ct. Oct. 5, 2026) (in a case concerning harms from greenhouse gases, repeatedly
describing the issue as concerning interstate air “pollution”).’® EPA’s suggestion that the separate
term “air pollution” in Section 111(b)(1)(A) has some narrowing effect is unsupportable in the
face of these precedents — as well as the further evidence offered above.

EPA’s attempt to locate supportive evidence in lay dictionaries is thus irrelevant but, in
any case, unsuccessful. The definitions EPA cites do not suggest a distinction between the scope
of the term pollutant and the scope of the term pollution. To the contrary, EPA’s own logic relies
on the premise that air pollution is simply the collective environmental result of emissions of air
pollutants. See 91 Fed. Reg. at 59021-22 (defining “pollutant” as “anything that pollutes;
especially, any gaseous, chemical, or organic waste that contaminates air, soil, or water” and
defining pollution as the resulting “contamination of soil, water or the atmosphere” resulting
from the “discharge” of such “noxious substance[s]”). Indeed, as noted above, Section 302(g)
defines “air pollutant” to include “any air pollution agent,” leaving no doubt that these cannot
diverge in the way EPA now claims. Accordingly, as “air pollutant” is defined in the Act, the
scope of “air pollution” — its collective result — is determined by the same.>’

EPA also relies on the “[c]Jontemporaneous usage of the term ‘air pollution’ in the 1960s
and 1970s.” 91 Fed. Reg. at 59022. But the two 70s-era judicial opinions it cites do not explore,
let alone explain, the scope of the term “air pollution.” See 91 Fed. Reg. at 59022 n.132. It is
entirely uncontroversial that local and regional geophysical characteristics are “often” significant
factors to consider when abating pollution, and that remains true today, even as EPA also
regulates greenhouse gases, see Washington v. General Motors Corp., 406 U.S. 109, 115

38 Available at: https://www.supremecourt.gov/oral arguments/argument_transcripts/2026/25-
170_8m58.pdf.

39 EPA’s suggestion that those definitions’ reference to “contamination” or “noxious substances”
are relevant to the Act because they inform the meaning of both air pollutant and air pollution is
incorrect, as discussed below. See infra Comment Part I11.B.2.b.iii. But regardless, the definitions
do not establish that “air pollution” is a term that carries connotations distinct from “air
pollutant.”
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(1972).%° Yet simply because pollution “often” has local or regional impacts does not mean that
this is a definitional characteristic of pollution; indeed, the very use of the word “often”
inherently means that there are some cases in which pollution has impacts that are not primarily
local or regional.

Meanwhile, the summary of “relevant history” EPA cites from a dissent from rehearing
en banc in Coalition for Responsible Regulation, like EPA’s preamble itself, ignores the
contemporaneous Congressional record, where legislators referred to climate change in terms of
“air pollution.” See, e.g., 116 Cong. Rec. 32,914 (1970) (statement of Sen. Boggs referring to the
Council on Environmental Quality’s conclusion that “[a]ir pollution alters climate and may
produce global changes in temperature”); Report of the Council on Environmental Quality:
Hearing Before the Senate Subcomm. on Air and Water Pollution of the S. Comm. on Pub.
Works, 91st Cong. 5 (1970) (statement of Russell Train, Chairman of the Council, testifying that
the “international dimensions of the air pollution problem should not be overlooked . . . [as]
discharge of particulates and carbon dioxide to the atmosphere could have dramatic and long-
term effects on the world’s temperature with many major consequences”). EPA can hardly be
ignorant of these references, some of which were quoted in Massachusetts. EPA likewise ignores
relevant Presidential history, including President Johnson’s call in 1965 for new air pollution
legislation because “[1]arge-scale pollution of air ... is no respecter of political boundaries, and
its effects extend far beyond those who cause it” and because “[t]his generation has altered the
composition of the atmosphere on a global scale through radioactive materials and a steady
increase in carbon dioxide from the burning of fossil fuels.”*!

Academic literature has also extensively documented the public and governmental
understanding of climate change, concluding that by the late 1960s the perception that carbon
dioxide was not causing air pollution had “largely drop[ped] away.”** As that literature
documents:

40 Suitably ironic, too, that EPA seeks support in a case that found polluting vehicles akin to
cigarettes, see 91 Fed. Reg. at 59022 n.132 (citing Friends of the Earth v. FCC, 449 F.2d 1164
(D.C. Cir. 1971)), given the effort both industries went to to hide the dangers of their products
from the public. See Hiroko Tabuchi, Exxon Scientists Predicted Global Warming, Even as
Company Cast Doubt, Study Finds, New York Times (Jan. 12, 2023), available at:
https://www.nytimes.com/2023/01/12/climate/exxon-mobil-global-warming-climate-
change.html.

4l Johnson Special Message to the Congress at 161.

42 Oreskes, et al. at 843; id. at 815 (summarizing the research as showing, “The [impact of CO:
on climate] was the subject of a wide variety of scientific papers and reports, several of which
were transmitted to the Executive Branch and communicated to Congress in the 1960s and in
1970, particularly but not only in the context of urban air pollution. Concern about CO> pollution
also made its way into film and television, including during an interview with President Nixon’s
Science Advisor, Lee DuBridge, on Meet the Press in 1969.”); see also Richard L. Revesz,
Bostock and the End of the Climate Change Double Standard, 46 Colum. J. Env’t L. 1, 28
(2020).
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[T]he hearings [for the Clean Air Act of 1970] before the House and the
Senate reveal significant public understanding of both the connection between air
pollutants and global climate change, and of how greenhouse gases, including
carbon dioxide, could cause global warming. Many witnesses, including
distinguished scientists, testified on both matters. In their testimony, they
discussed significant academic literature on these questions. Moreover, the two
agencies with responsibility for regulating air pollution expressed concern about
the problem, with one of them preparing an extensive report documenting the
problem. Perhaps most tellingly, the principal government witness at the hearings,

who expressed serious concern about climate change, testified in favor of the
bill.#

The literature cites dozens of further examples, including:

A 1958 statement of a coal industry representative at the first National Conference on Air
Pollution (sponsored by a federal agency, the U.S. Public Health Services) that “‘[o]xides
of nitrogen, hydrocarbons, moisture, and carbon dioxide play a large part in air pollution,
and many people are concerned about them.””**

A 1967 report of the Panel on Electrically Powered Vehicles convened by the Department
of Commerce and provided to Senator Muskie, which in a section on “‘Weather
modification’” described the greenhouse effect, noted existing attention on “‘the effects
of rising levels of carbon dioxide in the atmosphere due to increasing rates of combustion
of fossil fuels’,” and stated the “‘the interrelationships between pollution in the
atmosphere and the basic meteorological processes which govern weather’” “‘could have
extremely significant implications upon the welfare of the world’s population and a start
should be made as soon as possible to learn more about this potentially important aspect
of air pollution.””*’

A 1969 speech given by Senator Randolph, “chair of the Senate Public Works
Committee, where the 1970 Clean Air Act originated” before the International Clean Air
Congress that “spoke at length about carbon dioxide from burning fossil fuels, its
character as a global problem, and the need for global monitoring,” and noted that
coordinated worldwide system to monitor pollution in the total environment’ “‘would
be invaluable in adding to our knowledge of the worldwide increase in carbon dioxide
resulting from the burning of fossil fuels.’”*¢

(153

43 Richard L. Revesz, Bostock and the End of the Climate Change Double Standard, 46 Colum.
J. Env’t L. at 55.

4 Oreskes, et al. at 846.
4 Oreskes, et al. at 852-54.
46 Oreskes, et al. at 858-59.
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- Areport from Nixon’s Task Force on Air Pollution that was “transmitted to the President
in June 1970 and publicly released in August” and that “proclaimed, ‘the greatest
consequences of air pollution for man’s continued life on earth are its effects on the
earth’s climate.””%’

EPA’s claim that greenhouse gas concentrations were not considered air pollution in the
1960s and 1970s is thus baseless.

EPA is incorrect, in any case, that it cannot regulate emissions from a listed source under
Section 111(b)(1)(B) unless the “concerns used to justify regulation satisfy the statutory
prerequisite” for listing in Section 111(b)(1)(A). See 91 Fed. Reg. at 59018. As explained in our
comments on the Significant Contribution Proposal, see Significant Contribution Comment at I'V,
the decision about what sources are sufficiently major emitters to warrant regulation under
Section 111(b)(1)(A) and the subsequent decision of what standards of performance for
particular pollutants are appropriate pursuant to 111(b)(1)(B) (in consideration, among other
things, of the Act’s precautionary approach to regulating new sources) are distinct. And EPA’s
contemporaneous practice in the 1970s — a factor it considers important elsewhere in its proposal
— at no time included assessing whether every pollutant for which a standard was imposed
“satisf[ied] the statutory prerequisite” for listing in 111(b)(1)(A). See id. (in particular notes 187
and 190, describing EPA’s historical practice and noting that certain fossil fuel-fired steam
generators were regulated for PM, SO» and NOx without ever determining that the source
category contributed significantly to dangerous concentrations of those pollutants); cf. 90 Fed.
Reg. at 59023 (acknowledging that under EPA’s traditional practice, “[o]nce a source category
was listed, pursuant to CAA section 111(b)(1)(A), the EPA exercised judgment as to which air
pollutant(s) emitted from each source category to regulate”).*®

EPA’s argument is no more functional because the Agency starts to distance itself from an
assertion that it must actually make a pollutant-specific endangerment finding before every
exercise of Section 111(b)(1)(B). See 91 Fed. Reg. at 59019 (saying that its interpretation applies
“[r]egardless whether CAA section 111(b)(1)(A) requires the EPA to have only a rational basis
for regulating air pollutants from an already listed source category or whether the Agency must
make a pollutant-specific significant contribution finding”); see also Significant Contribution
Proposal, 90 Fed. Reg. at 25762 (seeking comment on whether Section 111 requires “or at least
authorizes EPA to require” a pollutant-specific endangerment finding before regulating any
pollutant). EPA’s reading is not rehabilitated by simply reimagining it from something explicit
(EPA must make an endangerment finding for each specific pollutant) to something implicit
(EPA cannot regulate unless it finds that it could make an endangerment finding for each specific
pollutant). See Significant Contribution Comment at [V. EPA’s new version of this argument is a

47 Oreskes, et al. at 863.

48 Curiously, EPA simultaneously deploys the distinct steps Congress created in Section
111(b)(1)(A) and (b)(1)(B) as a basis for distinguishing Massachusetts. 91 Fed. Reg. at 50029.
EPA does not explain how that distinction would relevantly distinguish the two cases if, as EPA
proposes, the “statutory prerequisite” of 111(b)(1)(A) governs the threshold for “prescrib[ing]
standards applicable to the emissions™ in (b)(1)(B) as well. See id. at 59018.
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pretextual attempt to evade the meaning of the plain text; Commenters accordingly incorporate
by reference their comments on the Significant Contribution Proposal, which explain the flaws in
EPA’s view of pollutant-specific endangerment findings and address its claim that such a reading
is necessary to avoid unreasonable consequences. See generally Significant Contribution
Comment; see also supra Comment Part I1.B.2.a.

ii.  Nothing in Section 111 limits its scope to local and regional pollution.

The statute does not support EPA’s assertion that the broader context of Section 111
implicitly limits EPA’s authority to regulating pollution that adversely impacts health or welfare
at the “local or regional level.” E.g., 91 Fed. Reg. at 59027.

As described above, the text of Section 111 explicitly signals its breadth. The section
governs EPA’s authority to regulate stationary sources, defined as “any building, structure,
facility, or installation which emits or may emit any air pollutant,” and to set performance
standards for those sources, defined, inter alia, as “a standard for emissions of air pollutants.”
See 42 U.S.C. § 7411(a)(1), (3) (emphasis added); see also id. § 7411(a)(4) (defining
“modifications” that require compliance with new source standards as those that “increase[] the
amount any air pollutant emitted by such source or which results in the emission of any air
pollutant not previously emitted” (emphasis added)). The Act in turn defines “air pollutant” with
comparable breadth. /d. § 7602(g); see supra Comment Part I1.B.1. Even where it uses some
limiting terms, like requiring that source categories be found to contribute “significantly” to air
pollution before being listed for regulation, the language of Section 111 signals broad
applicability, allowing that significant contributions need only be to air pollution that “may
reasonably be anticipated” to endanger the public, id. § 7411(b)(1)(A), “includ[ing], but ... not
limited to, effects on soils, water, crops, vegetation, manmade materials, animals, wildlife,
weather, visibility, and climate, damage to and deterioration of property, and hazards to
transportation, as well as effects on economic values and on personal comfort and well-being,

whether caused by transformation, conversion, or combination with other air pollutants.” Id. §
7602(h).

The Act nowhere narrows any of that expansive phrasing with the modifiers “local” or
“regional,” or with any other modifiers that confine geography or proximity. See generally 42
U.S.C. § 7411. Congress could have imposed such a limitation in Section 111 or in the applicable
definitions in Section 302, but it never did — a meaningful omission when Congress was
indisputably attentive to such defining terms where it wished to be. See, e.g., 42 U.S.C. §
7412(f)(1)(C) (requiring reporting on health effects on “persons living in the vicinity of
sources”), (k)(2) & (4) (addressing pollution specific to urban areas); id. § 7407 (establishing “air
quality control regions”); id. § 7423(c) (requiring that EPA “insure that emissions from the stack
do not result in excessive concentrations of any air pollutant in the immediate vicinity of the
source”); id. §§ 7472, 7475(d)(2)(C), 7473(b)(1) & 7491 (defining and setting area-specific rules
for “Class I” areas); cf. id. § 7412(b)(2) (including under Section 112 pollutants which operate
“through inhalation or other routes of exposure,” including substances that are “carcinogenic,
mutagenic, teratogenic, neurotoxic, which cause reproductive dysfunction, or which are acutely
or chronically toxic”). Rather, those invisible modifiers have been concocted by EPA here as an
atextual gloss on a provision the Agency hopes to narrow, as EPA’s Administrator has openly
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declared, due to a general hostility to regulatory action to address climate change.* See 91 Fed.
Reg. at 59019 (describing “the Nation’s policy response to global climate change concerns” as “a
major issue in the 2024 election” where voters “elected a candidate promising a change in
policy,” and asserting that “the election of a new Administration is an independent and sufficient
basis” for reconsidering prior Agency interpretations). But elections do not change the meaning
of laws already on the books. Only Congress can do that, by passing a new law.

Nor is EPA’s argument consistent with the structure of the Clean Air Act. The Agency
posits that Section 111°s alleged “local/regional” limitation is implied by its proximity to
Sections 107-110 and 112, which, respectively, cover criteria and hazardous air pollutants. See 91
Fed. Reg. at 59025-27. In fact, the exact opposite is true: the text of Sections 107-110 and 112
highlight the lack of limitations that Congress placed on the kinds of pollutants covered under
Section 111. As for the NAAQS program, Section 108 includes language parallel to Section 111
in that it covers each air pollutant “emissions of which ... cause or contribute to air pollution
which may reasonably be anticipated to endanger public health or welfare.” 42 U.S.C. §
7408(a)(1)(A). However, it further qualifies that a regulated pollutant must be such that its
“presence ... in the ambient air results from numerous or diverse mobile or stationary sources,”
and thus affects “air quality.” Id. §§ 7408(a)(1)(A)-(C). Section 112 is even more specific,
covering “pollutants which present, or may present, through inhalation or other routes of
exposure, a threat of adverse human health effects (including, but not limited to, substances
which are known to be, or may reasonably be anticipated to be, carcinogenic, mutagenic,
teratogenic, neurotoxic, which cause reproductive dysfunction, or which are acutely or
chronically toxic) or adverse environmental effects whether through ambient concentrations,
bioaccumulation, deposition, or otherwise.” Id. § 7412(b)(2).

By contrast, Section 111 requires only that a regulated source category “causel[], or
contribute[] significantly to, air pollution which may reasonably be anticipated to endanger
public health or welfare.” Id. § 7411(b)(1)(A). To the extent that this phrase extends not just to
source categories but to regulated pollutants themselves, it includes no further limitations as to
emissions from new sources, despite the fact that Congress clearly knew how to include such
limitations, as evidenced by Sections 107 and 112. Section 111(d)(1) does impose further
limitations on existing source emissions subject to regulations, but that language further
highlights the absence of any “local/regional” condition: it permits EPA to regulate only those
pollutants “for which air quality criteria have not been issued or which is not included on a list
published under section 7408(a) of this title or emitted from a source category which is regulated
under section 7412 of this title but (ii) to which a standard of performance under this section
would apply if such existing source were a new source.” Id. § 7411(d)(1). Congress could have
easily excluded existing sources’ emissions non-local/regional pollutants from coverage under
Section 111(d) along with NAAQS and HAP pollutants, but again, did not do so.

It is thus quite puzzling that EPA supports its argument by drawing attention in the
Supplemental Proposal to “the structural relationship between CAA sections 107-110, section

4U.S. EPA, Press Release: EPA Launches Biggest Deregulatory Action in U.S. History (Mar.
12, 2025), available at: https://perma.cc/SS6J-4G9C (describing EPA’s intent to “driv[e] a dagger
straight into the heart of the climate religion”).
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111, and section 112.” 91 Fed. Reg. at 59025. As the agency points out, “Congress designed
sections 107-110 and section 112 to address air pollutants and air pollution that adversely impact
health or welfare through direct exposure at the local or regional levels.” Id. at 59026. But the
statute is explicit in that the Section 111, in turn, extends to pollutants not covered under the
NAAQS and HAP programs — and, in the case of existing sources, extends only to those
additional pollutants. Thus, rather than highlight the supposed convergence of these three
regulatory schemes with regard to local/regional pollutants, the structural relationship between
Sections 107-110, 112, and 112 fatally undermines EPA’s claim that Congress meant to limit
Section 111 to the particular pollutants or types of pollutants regulated under Sections 107-110
and 112.

EPA’s suggestion that Section 111 applies only to harm on the local or regional “scale” is
also directly contrary to the harms the statute itself defines as falling within the ambit of Section
111. And as noted above, “welfare” as defined under Section 302(h) explicitly covers “effects on
... weather ... and climate,” terms that can clearly encompass harms happening at a global scale.
42 U.S.C. § 7602(g); see, e.g., Massachusetts, 549 U.S. at 531 (“[T]here is nothing
counterintuitive to the notion that EPA can curtail the emission of substances that are putting the
global climate out of kilter.”) (emphasis added). EPA disputes this, claiming that “weather” and
“climate” should both be read as referring to “things and mechanisms of action that occur in a
particular place or under regionally bounded conditions.” 91 Fed. Reg. at 59022. But EPA’s
arguments are unsustainable.

First, EPA cites a dictionary definition from the 1970 printing of the American Heritage
Dictionary defining “climate” as “[t]he prevailing weather in a particular region” or “[a] region
manifesting particular meteorological conditions.”*° Id. It is worth noting at the outset that other
dictionaries from the 1970s, including another EPA cites for the meaning of other terms in the
proposal, are not so singularly wedded to the idea that climate refers only to particular “regions,”
defining “climate” to include, e.g., “the prevailing set of conditions (as of temperature, humidity,
or freshness of atmosphere) in any place” or “the average course or condition of the weather at a
particular place over a period of many years ... .”"!

But even more telling is that the 2022 version of the American Heritage Dictionary
actually defines “climate” the same way it did 1977: “1. The meteorological conditions,
including temperature, precipitation, and wind, that characteristically prevail in a particular

59 Climate, Am. Heritage Dictionary 136 (1970), available at
https://archive.org/details/amerheritagedictO0amer/page/136/mode/2up

ST Climate, Webster’s 3d New Int’l Dictionary, Unabridged 423 (1966), available at:
https://archive.org/details/webstersthirdnew0000phil 10b1/page/422/mode/2up; see also Climate,
Webster’s New Twentieth Century Dictionary, 2d Ed. 339 (1970) (emphasis added), available at
https://archive.org/details/webstersnewtwentO0webs/page/338/mode/2up (defining climate to
include “the prevailing or average weather conditions of a place, as determined by the
temperature and meteorological changes over a period of years”).
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region. 2. A region of the earth having particular meteorological conditions.”>?> And yet no one
would claim that we have all been misspeaking when referring to the “earth’s climate” or to
“climate change.” That is because the natural understanding of phrases like the “earth’s climate”
or “climate change” is that we are referring to the collective prevailing conditions on earth: no
one would say that the Louisiana Bayou, the American West, and the Arctic have the same
climate, nor that they are being affected by climate change the same way. But we would naturally
say that “climate change” is affecting all three regions — and that the “earth’s climate” includes
both warm, wet regions and cold, dry regions. EPA’s effort to impose some confining geographic
scope on the word “climate” is thus totally misplaced. On its face, all EPA’s definition shows is
that there was nothing particular to the way “climate” was used in the 1970s that distinguishes it
from how “climate” is used today, when describing “effects on climate” would decidedly not
exclude the effects of climate change. But more significantly it reveals a larger flaw in EPA’s best
reading: the assertion that pollution from air pollutants like greenhouse gases — where emissions
are so enormous and so long-lived that pollutant concentrations are rising everywhere at the same
time — somehow is not present or inflicting harm at the “regional” (or “local”) level. Congress in
Section 111 asks EPA to assess whether pollution endangers the public. Even if that question
asked “the scale” at which the pollution impacts health or welfare, see 91 Fed. Reg. at 59026, no
person could say greenhouse gas pollution is not endangering local and regional “climate” — even
if it is doing so in many (indeed, most) regions simultaneously. So too with “weather.” See 91
Fed. Reg. at 59022. And there is nothing in EPA’s chosen definitions that suggests air pollution
only endangers climate or weather when it does so in a single place or the place that it is emitted
(conditions that would exclude criteria pollutants as well).

That these terms, weather and climate, were flexible enough to include narrower and
broader instances of harm is also apparent. The definition of welfare did not need to use the
words “global” or “change” to ensure “climate” reached to the collective global climate, just as it
did not need to use the words “bodies of” to ensure that “effects on ... water” reached to not just
molecules but lakes. See 91 Fed. Reg. at 59022 (arguing that Congress did not add “terms like
‘global’ or ‘change’ that would have expanded the scope of the effects on welfare encompassed
within the definition”).>® To that point, Congress itself was using the (unmodified) term
“climate” only a few years later in its discussion of the 1977 Amendments to reach the collective
global, not merely local or regional, “climate.” For example, the first sentence of a section titled
“Worldwide weather modification” discusses Congress’s concern that “[f]ine particulates and
aerosols emitted from polluting sources threaten to bring about major modifications in weather

52 Climate, Am. Heritage Dictionary 5th Edition (2022), available at
https://www.ahdictionary.com/word/search.html?q=climate.

53 EPA’s argument to this effect is also poorly reasoned and poorly supported. Listing “effects ...
on climate change” would make no sense: EPA has not been regulating greenhouse gases to date
because it is worried about “air pollution which may reasonably be anticipated to endanger
climate change.” Both citations EPA provides are also inapposite: one sets a duty to perform an
“analysis of ... the impact of ... renewable fuels on ... climate change” (where the syntax makes
sense) and the other allows EPA to include in the definition of greenhouse gas other gases it
determines “contribute to global warming” (a specific question, not a broad grant of authority
over “effects on ... climate”). See id. at 59022 n.138.
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and climate.” H.R. Rep. 95-294 at 138; see also id. at 339 (noting the Committee’s awareness of
several studies on the potential for fine particulates to “significantly modify the Earth’s climate,”
and then expressing its expectation that the study required in Section 312 of the bill (42 U.S.C. §
7548 note) will place “special emphasis” on “possible weather and climate modification which
may result from fine particulate emissions™). It is nonsensical to engage in a war of dictionary
definitions when Congress itself left a record of what it understood that term to mean.

Second, EPA claims weather and climate must be read like their fellows. 91 Fed. Reg. at
59022. But EPA’s resort to the noscitur canon ignores that most of the terms in the definition of
welfare are expansive. Effects on water or vegetation may be on a particular river or forest, but
there is no reason they could not also be nation- or planet-wide (greenhouse gas pollution has
effects on both). The asteroid that killed the dinosaurs undoubtedly affected the welfare of
“wildlife.” And that is before considering terms like “effects on economic values” and “personal
comfort and well-being” that are not locational terms at all: effects on “economic values” cannot
naturally be understood to “occur in a particular place or under regionally bounded conditions”
and yet EPA says nothing about it.** What is more, the definition specifies that the breadth of the
term “welfare” “is not limited to” the things Congress enumerated, another unmissable signal
that Congress was seeking an all-inclusive list. 42 U.S.C. 7602(h). Yet EPA misses it. EPA’s
proposal does not explain how its reading is consistent with these additional elements of the
welfare definition and commenters cannot guess. EPA has thus failed to consider an important
aspect of the problem.

Notably, EPA’s proposed interpretation of the welfare definition cites to the legislative
history from the 1970 Clean Air Act Amendments, 91 Fed. Reg. at 59022, but takes the wrong
lesson. Congress there described its efforts to expand research into welfare effects, describing its
concerns in broad terms (“Research efforts also must be directed toward improving knowledge of
the causal relationships involving impacts [of air pollution] on socio-economic conditions”) and
as pertaining to many second- and third-order phenomena (directing attention to “[t]he influence
of air pollution agents on impairment of human functions, increased accidents or absenteeism”).
S. Rep. 91-1196 at 7, 91st Cong., 2d Sess. (1970); cf. 91 Fed. Reg. at 59020 (rejecting harms
from “second- and third-order phenomena’). Congress specifically expressed that, “This research
effort should extend into welfare effects and aesthetics in their broadest definition, including the
economy, visibility, weather, and climate.” S. Rep. 91-1196 at 7 (emphasis added); see also id. at
53 (describing efforts to “improve knowledge of ... the short- and long-term effects of [air
pollution] agents on the total human environment”). EPA’s narrow reading of Section 302(h) is a
poor fit where Congress was simultaneously expressing concerns about welfare effects on

5% EPA also repeats its claim that “global climate change concerns” (the shorthand EPA uses to
avoid the awkwardness of having to describe the long list of harms from climate pollution that
are decidedly regional and local) are excluded from “[t]he terms Congress used” in its definition
of welfare because these harms “entail a very different and much longer causal chain.” See 91
Fed. Reg. at 59022. But EPA does not and cannot explain how the pollution it believes can be
regulated under the Act would have effects on “economic values” or “personal well-being”
without different, and less direct, causal chains than those applying to, say, soils.
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climate “in their broadest definition” and endeavoring to capture that breadth in its regulatory
delegations.*

And, as noted above, these definitions came at a time when the potential for
anthropogenic emissions of greenhouse gases to change the climate was already a subject of both
significant scientific discourse and direct government engagement in both the federal and
legislative branches. See Comment Part I1.B.1. Given this text and context, only a tortured
reading of the term “welfare” would endorse EPA’s suggestion that it can ignore the primary
pollutant threatening the climate when assessing whether power plant pollution has negative
effects on “climate.”

EPA’s claim that the nature of the pollutants it has regulated in the past supports its
interpretation that air pollutants include only those that impact at a “local or regional scale” is
likewise incorrect. EPA’s argument purports to draw lines between greenhouse gases and other
supposedly “local” and “regional” pollutants (or pollution), but fails to provide any factual or
logical basis to do so. Two problems are apparent immediately, one narrow, one broad. First the
narrow: EPA is incorrect that greenhouse gases have no direct local impacts. Greenhouse gas
pollution harms directly through increases in heat. See, e.g., 74 Fed. Reg. at 66524-25
(discussing “direct temperature effects”). And as EPA has previously acknowledged, “locally
elevated carbon dioxide concentrations” “can have local impacts on, for instance, the extent of
ocean acidification.” 87 Fed. Reg. at 14365-66 & n.317.°° That alone defeats EPA’s reading.

As for the broad problem in EPA’s interpretation: other than enabling the Agency to
evade its regulatory responsibilities concerning greenhouse gases, EPA does not articulate any
reason why the Act would advance regulation of pollutants that endanger health and welfare
across smaller areas but not those that cause harm both within the United States and across the
globe. Cf. Massachusetts, 549 U.S. at 535 (holding that when assessing endangerment, “EPA
must ground its reasons for action or inaction in the statute”). Although greenhouse gases mix
evenly in the atmosphere, the on-the-ground impacts they create are very much not evenly or
equally distributed, but vary tremendously based on local and regional characteristics and
geographies. See infra Comment Part VII. The effects of greenhouse gas-driven climate change
will have very different manifestations in Alaska, California, Missouri, and New Jersey. Those
impacts do not become harmless, or illusory, simply because they have a common cause, or
because the impacts may occur quite a distance from the emissions themselves (as do harms
from NOx, PM, or mercury, which may be hundreds or even thousands of miles away from
where the pollutants were emitted). Plus, as EPA acknowledges, the standards themselves are
national, not particularized to individual areas — yet more evidence that they were not intended to
be set for problems that only endanger public health or welfare at a single location where the
pollutant is emitted or has been transported. See 91 Fed. Reg. at 59022.

55 See generally Lanier-Christensen, et al.

36 See also U.S. EPA, Climate Change Indicators: Ocean Acidity, available at:
https://perma.cc/3RP7-V77K; NASEM 2025 Climate Report, supra note Error! Bookmark not
defined., at 29-30.
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On top of that, the design and effect of Section 111°’s standard-setting provision operates
equally well regardless of whether a pollutant is local, regional, or global. In each instance, there
is no practical barrier to EPA assessing contribution and endangerment, or determining
performance standards based on the level of emission limitation achievable with adequately
demonstrated technologies. EPA cannot explain why, if cost-effective technologies can reduce
power plants’ emissions of pollutants that are contributing to harm, Congress would have
intended EPA to impose some of those technologies (to reduce supposedly local or regional
pollutants) but not others (to reduce supposedly global pollutants). Limiting EPA in that manner
is decidedly contrary to the Act’s purpose, which is “pollution prevention” writ large. See 42
U.S.C. § 7401(c), (b)(1) (announcing that one of the purposes of the Act is “to protect and
enhance the quality of the Nation’s air resources so as to promote the public health and welfare
and the productive capacity of its population”). EPA’s reading should fail on that ground too.

Further examination reveals additional flaws. EPA fails to demonstrate that being a
“local” or “regional” pollutant denotes a set of distinguishing traits that make some pollutants
appropriate for regulation while excluding global pollutants. On the contrary, pollutants EPA
concedes fall under Section 111 bear relevant similarities to greenhouse gases, including in terms
of having effects across a range of “scales,” from local to global. For example, pollutants like
NOx affect areas hundreds of miles distant from their point of emission, cause harm because of
their interaction with solar radiation (and VOCs), and mix with emissions from international
sources. EPA v. EME Homer City Generation, LP, 572 U.S. 489, 496 (2014) (noting NOx
transport over “hundreds of miles”); 86 Fed. Reg. 23054, 23063, 23083 (Apr. 30, 2021).>7 As
illustration, EPA recently waived certain NAAQS requirements in an Arizona nonattainment area
because of the impact of ozone-precursor emissions blowing in from Asia. 90 Fed. Reg. 52019
(Nov. 19, 2025). Mercury, meanwhile, is emitted in different chemical forms, is “persistent” in
its elemental form, and is part of a “global [mercury] cycle,” 70 Fed. Reg. 15994, 16011, 16012
(Mar. 29, 2005); see 65 Fed. Reg. 79825, 79827 (2000) (recognizing the contribution of
international mercury emissions to the total of mercury deposited in the U.S.).>® Like greenhouse
gases and NOx, mercury can also travel hundreds or even thousands of miles — one reason why
EPA is a party to an international convention on “global mercury pollution.”>’

37 See also U.S. EPA, EPA/600/R-20/012, Integrated Science Assessment for Ozone and Related
Photochemical Oxidants at ES-3 (“Major contributors [U.S. background] ozone concentrations
are stratospheric exchange, international transport, wildfires, lightning, global methane

emissions, and natural biogenic and geogenic precursor emissions.”), available at:
https://perma.cc/T8SJ-SMTQ.

58 Although EPA does not mention mercury in the Supplemental Proposal, mercury emissions for
municipal waste combustors are regulated under Section 111. See, e.g., 91 Fed. Reg. 11802 (Mar.
10, 2026).

59 U.S. EPA, Minamata Convention on Mercury, https:/perma.cc/MJ68-6MG4 (January 7, 2026)
(explaining that the U.S. is a party to this international agreement because “[m]ercury pollution
is a global problem that requires global action,” because it “transcends political borders, and can
be transported thousands of miles in the atmosphere,” and because “domestic efforts alone are
not sufficient to address the effects of global mercury pollution on the U.S. population” where,
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The Supplemental Proposal also points to EPA’s website to assert that acid rain operates
“locally and regionally,” see 91 Fed. Reg. at 59026 & n.169, but that source explains “Winds can
blow SO and NOx over long distances and across borders making acid rain a problem for
everyone and not just those who live close to these sources.”®® EPA’s own rulemakings explain
that “acid rain[] occurs when emissions of SO> and NOx react in the atmosphere (with water,
oxygen, and oxidants) to form various acidic compounds. ... Prevailing winds can transport
[these] acidic compounds hundreds of miles, across state borders” where they are “deposited
onto terrestrial and aquatic ecosystems across the U.S.” 76 Fed. Reg. 48208, 48316 (Aug. 8§,
2011). EPA fails to explain why the distance traveled by these pollutants falls within the scope of
the Act while the distance traveled by greenhouse gases does not.

Focusing on “the scale” at which the impacts operate is a particular misfire on EPA’s part,
as greenhouse gas pollution plainly does impact the American public at the regional and local
levels. See 91 Fed. Reg. at 59026 (asserting that pollutants like lead or acid rain-forming SO, fall
within Section 111 because “the scale at which emissions of, and exposure to, each of these air
pollutants adversely impacts health or welfare is local or regional”). While the persistence and
accumulation of greenhouse gases in the ambient air means adverse impacts of public health and
welfare are occurring across the United States and, indeed, across the globe, those problems are,
themselves, occurring “at the local or regional scale.” See 91 Fed. Reg. at 59024. Individual
states, cities, and regions are seeing changes in their local weather patterns and in their regional
climate. They are experiencing heatwaves or droughts, even as neighboring areas experience
wildfires or floods. Across regions of the U.S., these effects are neither evenly distributed nor the
same in kind. See Comment Part VII. They are the consequence of a pollutant that, like EPA’s
examples, accumulates in the air and “then threatens harm on a local or regional scale, or both.”
Id. at 59026.5"

by some estimates, “global sources contribute about 70 percent of the mercury deposited in the
contiguous United States”); see also U.S. EPA, Basic Information About Mercury,
https://perma.cc/SUR4-KNAF (explaining that “mercury in the atmosphere can be transported
over a range of distances — anywhere from a few feet from its source, to halfway around the
globe”).

%0 U.S. EPA, What is Acid Rain?, available at: https://perma.cc/7PBU-CXP4.

%1 Notably, EPA says at one point, “we use the phrase ‘local or regional exposure’ to distinguish
air pollution that impacts public health or welfare by its presence in the ambient air from ‘air
pollution’ consisting of six well-mixed GHGs that ... impacts public health and welfare only
indirectly and not by exposure to its presence in the ambient air.” 91 Fed. Reg. at 59025. By that
explanation, the words “local or regional” appear to be irrelevant to EPA’s supposed best reading,
with the operative questions instead being only the directness of the harm and whether the harm
results from “exposure to [the pollution’s] presence.” If so, EPA misleads commenters by
repeatedly suggesting that the geographic “scale at which emissions ... impact[] health or
welfare” — global, regional, or local — is essential to its reading. /d. at 59026. The proposal thus
fails to adequately explain the “the major legal interpretations ... underlying the proposed rule,”
in violation of 42 U.S.C. § 7607(d)(3)(C). But EPA’s reading would remain untenable either way.
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Likewise, EPA suggests that greenhouse gases are distinct from other regulated pollutants
because the associated harm originates from “GHGs becoming well mixed in the upper
atmosphere, resulting in elevated global GHG concentrations,” 91 Fed. Reg. at 59023, but that
distinction is wrong on multiple counts. First, EPA is incorrect about the nature of greenhouse
gas pollution, which primarily accumulates in the lower atmosphere (the troposphere).®? Indeed,
despite EPA’s claim that the 2015 Findings adopted the “same approach” as the 2009 finding of
“defin[ing] [the air pollution] as the combined global concentrations in the upper atmosphere of
six ‘well-mixed GHGs,’” see, e.g., 91 Fed. Reg. at 59021, EPA never once in the 2009 Finding
limits its finding to greenhouse gas concentrations in the “upper atmosphere” or defined the
pollution in that manner. See, e.g., 74 Fed. Reg. at 66496, 66497, 66499 (defining the
pollution).®?

Second, the attempt to limit “air pollution” subject to regulation under Section 111 to
substances that accumulate in the part of the atmosphere that is closer to the earth’s surface was
specifically rejected in Massachusetts. In that case, the Court considered EPA’s conclusion that
greenhouse gases should fall outside Section 202 because they “permeate the world’s atmosphere
rather than a limited area near the earth’s surface,” but rejected that argument — and the dissent’s
suggestion that it deserved Chevron deference — because, among other things, the text of the
Act’s definition section “uses the phrase ‘the ambient air’ without distinguishing between
atmospheric layers.” Massachusetts, 549 U.S. at 529 n.26. That reasoning applies equally to
Section 111.

As described below, neither “exposure” nor the causal “directness” of the harm would reasonably
preclude greenhouse gases and not other regulated pollutants.

62 See, e.g., NASA, Carbon Dioxide: Direct Measurements: 1958-Present, available at:
https://perma.cc/SPZZ-YP5D (tracking the concentrations of greenhouse gas pollution in the
“mid-troposphere, the layer of the Earth’s atmosphere that is 8 to 12 kilometers (about 5 to 7
miles) above the ground”). EPA also appears to be misusing the term “upper atmosphere,” which
NOAA defines as the “thermosphere” lying between 53 miles and 375 miles above the earth’s
surface. Below the thermosphere lies the mesosphere, then the stratosphere, and then the
troposphere, which is closest to earth. See NOAA, Layers of the Atmosphere, available at:
https://perma.cc/7TEGZ-LVWW.

63 EPA also suggests in passing that the 2015 Finding diverged from the “contemporaneous
understandings” of “air pollution” because, in part, EPA “treated the six long-lived and directly
emitted GHGs as the relevant air pollution.” 91 Fed. Reg. at 59022. As further discussed infra
Comment Part VI.B.2, proposing to exclude greenhouse gases from regulation on this basis is
entirely unjustified. Numerous other pollutants EPA regulates (and affirms it has authority to
regulate) are a pollutant group defined by its similar qualities and effects rather than a single
compound, including particulate matter (“PM”), volatile organic compounds (“VOCs”), and
nitrogen oxides (“NOx”). See infra id.; 91 Fed. Reg. at 59011 (describing EPA’s 1979 source
category listings under Section 111 as based on “nine air pollutants,” including VOC, NOx, and
PM); 42 U.S.C. § 7602(g) (defining “air pollutant” as “any air pollution agent or combination of
such agents”) (emphasis added).
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Third, mercury transport in the stratosphere (not just the troposphere) is “a major driver
of mercury pollution,”® belying any suggestion that accumulation of a pollutant in the upper
atmosphere inherently disqualifies it from being “air pollution” under Section 111 or would
separate greenhouse gases from other pollutants over which no one disputes EPA’s regulatory
authority. See, e.g., 42 U.S.C. § 7429(a)(4) (specifying that “performance standards promulgated
under Section 7411 for solid waste incineration units “shall” set limits for mercury).

Fourth, EPA’s suggestion that the nature of the impacts differs because greenhouse gases
“need [to] become globally well-mixed in the atmosphere” to impact the public overstates the
relevance of their global dispersal. See 91 Fed. Reg. at 59026 (emphasis added). Like other
pollutants, greenhouse gases harm public health and welfare by unfavorably altering the
characteristics of the surrounding environment in which they are dispersed (in particular, by
“interacting with other ... environmental factors such as sunlight,” see 90 Fed. Reg. at 59025, to
trap excess heat, 74 Fed. Reg. at 66517). Even if confined to a localized area, elevated
concentrations of greenhouse gases would still cause harm by absorbing and then re-emitting
infrared radiation as excess heat. That is the basic function of the greenhouse effect — not
something that depends on these gases becoming globally well-mixed (which occurs “because
their atmospheric lifetimes are much greater than the time scale of a few years for atmospheric
mixing”®). The global dispersal of greenhouse gas pollution has thus made that pollution more
dangerous — because global concentrations have risen enough to trigger disastrous system-wide
climatic effects — but EPA is incorrect to suggest that without global dispersal, greenhouse gas
pollution would cause no harm. %

84 Sahana Ghosh, Mercury pollution driven by stratospheric forces, Nature India (Jan. 31, 2025),
available at: https://perma.cc/76JM-CQBX (reporting on research showing that “[n]early 52% of
the mercury transported from the Northern Hemisphere to the Southern Hemisphere occurs
through the stratosphere” which “work([s] as a global conveyor belt through which large
quantities of gaseous mercury are picked up from industrial regions in the northern hemisphere
and dropped off in remote areas regions like such as the Arctic and Antarctic”).

5 Myhre, G., et al., Anthropogenic and Natural Radiative Forcing, in Climate Change 2013: The
Physical Science Basis, Contribution of Working Group I to the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change at 668 (Stocker, T.F., et al., eds.), Cambridge
University Press (2013).

% In fact, if U.S. greenhouse gas emissions (around 20 percent of the world’s cumulative
historical emissions, see Simon Evans, Analysis: Which countries are historically responsible for
climate change? CarbonBrief, https://perma.cc/HV2U-WPKS5) had been trapped in U.S. airspace
alone (with the U.S. comprising less than 2 percent of the earth’s surface area, see Countries and
dependencies by area, Wikipedia, available at: https://perma.cc/YY99-UJHT), greenhouse gas
concentrations in our airspace would be substantially higher and direct heat impacts across the
United States would (in theory) be worse. Cf., e.g., Myhre, G., et al., Anthropogenic and Natural
Radiative Forcing at 684 (explaining that climate forcing pollutants with shorter lifespans, like
aerosols, “can force local or regional perturbations to climate™).
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As these facts show, applying general labels to pollutants based on their supposed scope
is insufficient to demonstrate that those pollutants actually have distinct and relevant qualities
that warrant including some and excluding others for the purposes of Section 111. EPA has failed
to demonstrate that its labels “local,” “regional,” or “global” reflect any meaningful distinctions
that would allow for line-drawing between those categories, serve to rationally group the
pollutants, or actually bear on the scope of pollutants covered by Section 111. The proposal is
thus arbitrary, capricious, and unreasonable.

The Proposal’s reference to EPA’s supposed past practice additionally fails to fill these
gaps. EPA claims that the Agency departed from “forty years of precedent” when it regulated
greenhouse gases in 2015. 91 Fed. Reg. at 59024. But EPA in the Supplemental Proposal
acknowledges that thirty years ago, in 1996, it set standards for methane from municipal solid
waste landfills (which were updated again in 2016). /d. at 59012. In attempting to explain away
that precedent, EPA suggests the 1996 rule’s treatment of methane was based on “well-
documented danger of fires and explosions” and described the effects on “global emissions of
methane” as only an “ancillary benefit,” so it was “not contingent on global climate change
concerns.” 91 Fed. Reg. at 59012 (citing 61 Fed. Reg. 9905 (Mar. 12, 1996)). But EPA
misrepresents its own rule. To begin, EPA described al/l methane reductions — not only those
associated with climate change — as “ancillary” to its regulation of non-methane organic
compounds (NMOC): “[EPA] considered reductions of NMOC directly and methane reductions
as an ancillary benefit.” ¢

Indeed, climate change is cited as a basis for the rule in the first paragraph on the first
page of the final preamble, on equal footing with the concern about “fires and explosions”:
“Methane emissions contribute to global climate change and can result in fires or explosions
when they accumulate in structures on or off the landfill site.” 61 Fed. Reg. at 9905. The two-
paragraph section describing the purpose of the rule likewise states that “methane emissions
present a well-documented danger of fire and explosion on-site and off-site, and contribute to
global climate change as a major greenhouse gas.” Id. at 9906.%® And elsewhere, the preamble
describes “the reduction of methane emissions in order to mitigate global warming” as one of the
rule’s “objectives.” Id. at 9909-10.

More significantly, notwithstanding that EPA set the “best demonstrated technology”
based primarily on NMOC reductions, the Agency considered and explicitly relied on “global
climate change” to justify the source category’s listing and regulation. In the “Background
Information Document,” cited in the rule as supplying the “further rationale” for its

87U.S. EPA, Air Emissions from Municipal Solid Waste Landyfills — Background Information for
Final Standards and Guidelines, EPA-453/R-94-021 at 2-166 (December 1995) (hereinafter
“Landfill Background Document”).

88 See also Landfill Background Document at 2-25 — 2-26 (noting that no quantitative assessment
was performed for either methane’s climate change impacts or its link to the risk of fire or
explosion, but confirming that “landfills emit methane, which has been identified as a
greenhouse gas contributing to global climate change,” and the rule “will reduce methane
emissions by over 47 million Mg”).
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endangerment finding for landfills, EPA listed the “specific health and welfare effect[s] of
concern” that justified the endangerment finding,* identifying as “a welfare concern” the
contribution of municipal solid waste emissions to “global methane emissions, a major
greenhouse gas.” " The same document again described the “adverse health and welfare effects”
in a section responding to comments: “Methane was also a concern, due to the potential it poses
for explosions and fire and global climate change impacts.””!

Methane’s impact on climate change was also cited as a reason for the chosen stringency
of the rule. EPA explained in response to comments on the stringency of its “emission rate
cutoft” that “[t]he Climate Change Action Plan, signed by the President in October 1993, calls
for EPA to promulgate a ‘tough’ landfill gas rule as soon as possible. This initiative also supports
a more stringent emission rate cutoff that will achieve greater emission reduction.” 61 Fed. Reg.
at 9911. It also explained that although the “cost effectiveness is much higher than is typical for
NMOC (or VOC) controls in NSPSs,” the “chosen alternative is the most cost-effective to
achieve the objectives of section 111 due in part to the fact that the “additional methane
reductions achieved by this option are ... an important part of the total carbon reductions
identified under the Administration’s 1993 Climate Change Action Plan.” Id. at 9914.

The rule and its supporting documentation are replete with other indicia that EPA
intended to address climate change impacts. The proposal specifically sought comment on
“incorporating climate change considerations in the cost analysis and proposals.”’? It considered
and responded to multiple comments concerning greenhouse gas regulation and the need for a
technology determination for methane alone due, in part, to “the serious health and welfare
effects, including global climate change impacts, of methane emissions.””* It acknowledged that
common operations of landfill owners and operators would now need to be harmonized with the
rule’s objectives, including “the reduction of methane emissions in order to mitigate global
warming.” 61 Fed. Reg. at 9909-10. And it explained in detail that, “[a]lthough the methane
reductions achieved by these rules were considered as ancillary benefits in the analysis, these
reductions do have positive global climate change impacts,” explaining the potency of methane
as a greenhouse gas and the fact that landfills “are the largest anthropogenic source of methane
emissions in the U.S., constituting about 40 percent of total emissions.” Accordingly, “[t]he
MSW landfills NSPS and EG are an important component of the Climate Change Action Plan
because of the significant greenhouse gas reductions they provide.””*

EPA cannot reasonably assert that its reading is consistent with past practice where that
practice overtly involved regulating greenhouse gases based on their climate effects. Nor is EPA

% Landfill Background Document at 1-2.

70 Landfill Background Document at 1-3.

I Landfill Background Document at 2-54.

72 Landfill Background Document at 2-170.

73 Landfill Background Document at 1-25, 1-31, 2-53, 2-58 - 2-59, 2-163 - 2-166, 2-169, 2-174
74 Landfill Background Document at 1-57.
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taking part in “reasoned decisionmaking” where it fails to accurately characterize the practice on
which it relies.

Of course, Section 111 standards for greenhouse gas emissions from power plants and
from the oil and gas industry have now been in place for a decade or more. EPA has also
committed to greenhouse gas standards for other industries regulated under Section 111. In 2009,
it granted a petition for administrative reconsideration seeking Section 111 standards for
greenhouse gas pollution from refineries, > which it followed with a 2010 settlement agreement,
signed with a number of states, that committed to issue a proposed rule to set those greenhouse
gas standards.”® EPA cannot cherry-pick what constitutes past practice by simply backdating the
cut-off point to a time before it began regulating other types of pollutants (ignoring, of course,
the 1996 landfill methane rule).

But even assuming the pollutants EPA regulated in the 1970s could be understood as
different in kind from greenhouse gases, the pollutants EPA chose to regulate in some period of
its history are not determinative of the full scope of pollutants authorized for regulation. The
definition of “air pollutant” is. Indeed, Section 111°s internal definition of stationary sources as
buildings that emit “any air pollutant” would be an anomalous if by “any” Congress had actually
meant “only air pollutants akin to those that EPA chose to regulate in 1979.” See 91 Fed. Reg. at
59024 & n.151. That remains true whether or not Congress anticipated or identified greenhouse
gas regulation specifically. See Bostock, 590 U.S. at 674 (noting that “unexpected applications of
broad language reflect only Congress’s presumed point to produce general coverage — not to

75 See Letter to Timothy Ballo, et al., from Gina McCarthy, U.S. EPA (Dec. 29, 2009), EPA-HQ-
OAR-2007-0011-0318; Petition for Reconsideration (August 25, 2008), EPA-HQ-OAR-2007-
0011-0243.

76 See Settlement Agreement (executed by the United States on Dec. 21, 2010), available at:
https://perma.cc/Q69N-HISG. The underlying rule those parties had challenged had declined to
set such standards as part of EPA’s 8-year review of the existing Section 111 standards for
refineries (citing, inter alia, EPA’s discretion over the timing of standards; the potential impacts
on the PSD program, which were later resolved in UARG:; that fact that Massachusetts had been
decided only a few months before the proposal was issued; and EPA’s belief that regulated
greenhouse gases “present issues” that warrant “proceeding initially through a more deliberate
process” like an advanced notice of proposed rulemaking, see 73 Fed. Reg. 35838, 35858-60
(June 24, 2008)). But the grant of reconsideration reopened those questions and the settlement
agreement acknowledged that “based on current knowledge, EPA believes that it is appropriate
for it to set standards of performance for GHGs from refineries,” Settlement Agreement at 2. See
also Response to Comment, EPA-HQ-OAR-2008-0260-0150 at 64 (explaining EPA’s decision
not to set greenhouse gas standards for coal preparation and processing plans, see 74 Fed. Reg.
51950 (Oct. 8, 2009), but confirming that should information from the “GHG Mandatory
Reporting Rule indicate that it is a more significant source of GHG, then EPA will consider
whether to revisit the issue”).
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leave room for courts to recognize ad hoc exceptions” (citation modified)’’); cf. Ethyl Corp. v.
EPA, 541 F.2d 1, 6 (D.C. Cir. 1976) (calling EPA a “watchdog agenc[y] whose task it is to warn
us, and protect us, when technological ‘advances’ present dangers unappreciated or unrevealed
by their supporters” and to “evaluat[e] the effects of unprecedented environmental modifications,
often made on a massive scale”).”® That is what Massachusetts meant when it concluded that
“[t]he broad language of § 202(a)(1)[’s endangerment provision] reflects an intentional effort to
confer the flexibility necessary to forestall [the provision’s] obsolescence.” 549 U.S. at 532. To
understand a defined term like “air pollutant” as confined by the incidental choices EPA made in
applying it would also be inviting regulatory manipulation: EPA, or any other agency, could then
rewrite the meaning of statutory terms through selective implementation. But that would replace
Congress’s intent with EPA’s. As EPA itself notes, “the statute controls regardless of policy
preferences.” 91 Fed. Reg. at 59020. Here, it is a broad grant of authority, rather than a narrow
one, that effectuates Congress’s choice in Section 111.7°

iii.  Nothing in Section 111 limits its scope to pollution that endangers through direct
exposure.

The other half of EPA’s “best reading” of Section 111 proposes that the term “air
pollution” must be read as endangering the public “through local or regional exposure.” See 91
Fed. Reg. at 59022 (emphasis added). EPA defines this as both “exposure to emissions” that
“directly affect[] public health or welfare” and also “exposure ... to air pollution created through

7 See generally Richard L. Revesz, Bostock and the End of the Climate Change Double
Standard, 46 Colum. J. of Env’t L. 1 (2020).

8 As addressed supra, however, the Congressional record shows that Congress was not ignorant
of greenhouse gases or climate change harms when it wrote expansive language into Section 111
— yet more evidence that Congress was cognizant of what the breadth of its word choices could
mean for future regulation of pollutants including greenhouse gases. See, e.g., 116 Cong. Rec.
32,914 (1970) (statement by Sen. Boggs that “[a]ir pollution alters the climate and may produce
global changes in temperature”); Johnson Special Message to the Congress at 161 (message from
President Johnson to Congress noting that, “Air pollution is no longer confined to isolated
places. This generation has altered the composition of the atmosphere on a global scale through
... a steady increase in carbon dioxide from the burning of fossil fuels.”).

7 EPA’s proposed reading also relies on definitions in lay dictionaries. 91 Fed. Reg. at 59021-22;
see supra; see also infra Comment I1.B.2.b.iii. But none of cited definitions would confine the
“scale” of pollution so as to exclude greenhouse gases on the basis of not harming locally or
regionally, as EPA seeks to do. Neither contamination nor toxicity, see id. at 59022, are terms
with inherent geographic limitations. For example, the atmosphere on Venus is 95 percent carbon
dioxide, which would be toxic to humans at those concentrations, rendering Venus’s greenhouse
gas concentrations both toxic and global. See Marcel Snels, et al., Carbon dioxide opacity of the
Venus’ atmosphere, 103 Planetary and Space Science 347, 347 (2014), available at:
https://www.sciencedirect.com/science/article/pii/S0032063314002268; Kris Permentier, et al.,
Carbon dioxide poisoning: a literature review of an often forgotten cause of intoxication in the
emergency department, 10 Int ] Emerg. Med. at 1 (2017), available at:
https://pme.ncbi.nlm.nih.gov/articles/PMC5380556/.
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the reaction of those emissions with other airborne chemicals or conditions.” Id. at 59024.° This
reading, EPA suggests, accords with the fact that previously regulated pollutants (and pollutants
elsewhere in Title I, see infra Comment Part I1.B.2.b.iv) caused problems like “smog and health
and welfare impacts related to inhalation and physical contact,” id. at 59022; and with
contemporaneous use of these terms in dictionaries and other public sources, id. at 59021-22.
These sources are inadequate to support EPA’s conjured new meaning.

As with EPA’s arguments about local and regional pollutants, EPA attempts to magic
into being terms that do not appear in the text. Nowhere in Section 111 does Congress refer to
“exposure” (or, for that matter, “directly affect,” “contamination,” “toxicity,” “smog,”
“inhalation,” or “physical contact,” see infra). Congress could have used a phrase like “harm
through exposure” to expressly narrow the pollutants covered by Section 111 (assuming,
arguendo, that demanding harm through exposure would in fact exclude greenhouse gases), but
it did not. The omission of any terms to that effect must be presumed to be intentional —
especially where the Act uses the term “exposure” dozens of times in numerous other provisions
but not this one. See Russello v. United States, 464 U.S. 16, 23 (1983) (“Where Congress
includes particular language in one section of a statute but omits it in another section of the same
Act, it is generally presumed that Congress acts intentionally and purposely in the disparate
inclusion or exclusion.” (citation modified)); see also, e.g., 42 U.S.C. §§ 7403(d)(2)(B) (“The
evaluation shall be based on reasonably anticipated toxicity to humans and exposure factors such
as frequency of occurrence as an air pollutant and volume of emissions in populated areas.”),
7403(d)(2)(C) (assessments shall include, “where appropriate, an identification of additional
activities, including toxicological and inhalation testing, needed to identify the types or levels of
exposure which may present significant risk of adverse health effects in humans”), 7412(b)(2)
(EPA shall “where appropriate, revise such list by rule, adding pollutants which present, or may
present, through inhalation or other routes of exposure, a threat of adverse human health
effects”), 7412(m)(6) (requiring EPA to promulgate “such further emission standards or control

29 ¢ 99 ¢¢

80t is not clear from the proposal where EPA derives two separate categories in the Act: one
covering pollutants that harm through exposure and one covering pollutants that contribute to air
pollution that harms through exposure. To the extent EPA believes the distinction reflects the
statutory text’s references to pollutants that “cause or contribute,” that reading of the text ignores
clear evidence that Congress did not intend ““cause or contribute” to refer to different kinds of
pollutants but to ensure instead that the Act addressed both sources solely responsible for
particular air pollution problems and those who were responsible for only a share of those
problems. H.R. Rep. 95-294 at 51 (describing Congress’s intent that “cause or contribute”
provisions “require the Administrator to consider all sources of the contaminant which contribute
to air pollution”); see also Significant Contribution Proposal, 90 Fed. Reg. at 25763 n.91
(confirming that the present EPA believes “‘causes’ generally refers to emissions that are the sole
part of the air pollution problem,” while “[t]he use of the term ‘contribute’ clearly indicates a
lower threshold than the sole or major cause” — a potential contradiction between EPA’s
proposals that it arbitrarily ignores). But no matter the origin, both purported categories of
pollutants EPA describes rely on the presumption that Congress believed “exposure” to be a key
feature of Section 111 pollution, despite any text to that effect.
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measures as may be necessary and appropriate to prevent such effects, including effects due to
bioaccumulation and indirect exposure pathways”).

The term “air pollution” does not provide a backdoor means of importing narrowing
terms that Congress intentionally omitted from both the definition of “air pollutant” and the text
of Section 111 itself. First, the Supreme Court after Massachusetts has described that case as
determining the scope of the regulated “air pollution.” See supra Comment I.A; AEP, 564 U.S.
at 424 (“Massachusetts made plain that emissions of carbon dioxide qualify as air pollution
subject to regulation under the Act.”); see also West Virginia v. EPA, 597 U.S. at 711 (“Things
changed in October 2015, when EPA promulgated two rules addressing carbon dioxide pollution
from power plants.”); Coal. for Responsible Regul., 684 F.3d at 117 (describing the “particular
‘air pollution’” at issue, “here, greenhouses gases,” in a portion of the opinion on which
certiorari was denied); Oral Argument Transcript, Suncor Energy (Justices repeatedly referring to
greenhouse gases as “pollution”).

Second, EPA has no business relying on how “pollutant” or “pollution” were defined by
outside dictionaries “[a]t the time Congress added the terms ‘air pollutant’ and ‘air pollution’ to
CAA section 111.”7 91 Fed. Reg. at 59021. Congress defined “air pollutant” itself and EPA does
not get to redefine it in a manner contrary to the actual text (and Massachusetts). And as noted
above, the reference to “air pollution” in Section 111(b)(1)(A) does not invite EPA to go fishing
for “ordinary meaning” where Congress conveyed its intended meaning through the definition of
“air pollutant.” “When Congress takes the trouble to define the terms it uses, a court must respect
its definitions as ‘virtually conclusive.”” Kirtz, 601 U.S. at 59 (quoting Sturgeon, 587 U.S. at 56);
see also Stenberg v. Carhart, 530 U.S. 914, 942 (2000). Even where not defined, “statutory
terms can carry meanings that depart from their ordinary ones,” because “Congress may ...
define a word or phrase in a specialized way or employ a term of art with long-encrusted
connotations in a given field.” Feliciano v. Dep’t of Transp., 605 U.S. 38, 45 (2025). As
explained below, greenhouse gases fall within EPA’s stab at ordinary meaning, but EPA need
not get that far: because “air pollutant” is a defined term and “air pollution” is merely a variant of
that defined term, EPA cannot use that phrase as the Trojan horse through which to introduce a
whole new set of modifiers (“through local or regional exposure”) that do not appear anywhere
in the text. Supra Comment Part I1.B.2.a & b.i.

Third, EPA does not actually explain how, if the statute includes greenhouse gases as “air
pollutants,” the meaning of “air pollution” could be understood to be something narrower. See
supra Comment Part I11.B.2.b.i. To the contrary, EPA’s (re)interpretation examines alternative
meanings of both “pollutant” and “pollution,” 91 Fed. Reg. at 59021-22, and shows that lay
dictionaries from before the 1970 Amendments likewise understood these terms as variants of
each other. EPA’s cited dictionary definitions — inapposite though they are — agree that pollution
is the “the action of polluting,” and a pollutant is “something that pollutes.”8! Indeed, Section

81 Pollution, Pollutant, Webster’s Third New Int’l Dictionary 1756 (1966); see also Pollute,
Pollutant, Am. Heritage Dictionary 547 (1969) (defining “pollutant” as “[a]nything that pollutes”
and “pollution” as the noun form of pollute). EPA cites the “1970” version of the American
Heritage Dictionary, but both the 1969 and 1970 versions (published by Dell) do not have a
separate definition for “pollution,” as EPA suggests, and EPA’s citation is insufficient to identify
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302’s definition of “air pollutant” directly incorporations “air pollution,” defining the former
term to include “any air pollution agent or combination of such agents. 42 U.S.C. § 7602(g).
Accordingly, while the terms “air pollutant” and “air pollution” have different functions in the
text of Section 111, their conceptual and linguistic relationship means that, as a scientific matter,
EPA could not define one to include an entire class of compounds or molecules that the other one
excluded. On top of that, Congress has referred specifically to “greenhouse gas air pollution”
elsewhere in the Act, yet more evidence that it views greenhouse gases as contributing to “air
pollution.” See, e.g., 42 U.S.C. § 7437 (titled “Greenhouse gas air pollution plans and
implementation grants”).

Fourth, even if “air pollution” could be understood differently than, simply, the resulting
concentration of emitted “air pollutants,” EPA’s resort to lay dictionaries skips past how these
terms were used in the context of pollution control specifically. “Pollution” is not defined in the
Clean Air Act, but it is defined in the Clean Water Act, which is a more useful indicator of how
that term is used in pollution control contexts than lay definitions applicable to common speech.
That definition, added in 1972, states: “The term ‘pollution’ means the man-made or man-
induced alteration of the chemical, physical, biological, and radiological integrity of water,” 33
U.S.C. § 1362(19),%? a definition that would fairly encompass greenhouse gas pollution if
applied to air instead. Coming from a companion statute enacted at a comparable time in the
same field, this is evidence of a “specialized” meaning or “term of art” that would take
precedence over “ordinary meaning” if the two diverged. See Feliciano, 605 U.S. at 45. Indeed,
it reflects a natural expression of EPA’s purview in the case of both clean air and clean water: to

2 13

address the “alteration” of the natural environment’s “integrity.”

Even if EPA’s dictionary definitions had bearing here, however, the Agency’s reliance on
the “underlying concept of dangerousness and contamination” would not constitute a principled
basis for writing greenhouse gases out of Section 111. 91 Fed. Reg. at 59022. Webster’s Third
New International Dictionary, which EPA relies on, id., includes in its definition of
“contaminate,” “to render unfit for use by the introduction of unwholesome or undesirable
elements,” giving as an example “water contaminated by sewage.”%* Greenhouse gases, like
other pollutants, are entering the ambient air (“the introduction of ... [an] undesirable
element[]”) and altering its composition in a manner that is increasingly dangerous to the public
and the environment (“render[ing]” it “unfit”).3* “Dangerousness and contamination” are,
therefore, insufficient to exclude greenhouse gases from Section 111. If EPA means to rely on a
further connotation of impurity or unnaturalness, 91 Fed. Reg. at 59022, then it is ignoring the

what other document it might be citing. In any case, EPA’s cited definition for “pollution” is also
parallel to its definition to “pollutant,” so the point remains the same.

82 See Pub. L. No. 92-500, 86 Stat. 887 (1972).
83 Contaminate, Webster’s Third New Int’] Dictionary 491 (1966).

84 Oddly, EPA also cites as supportive the definition in 302(g), which just defines air pollutants
as “air pollution agents” that are “emitted into or otherwise enter[] the ambient air” — which
greenhouse gases are by their nature alone and indisputably are by Massachusetts defining them
so. See supra Comment Part IL.A.
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fact that other acknowledged air pollutants, like nitrogen oxides, that occur naturally in the
environment. If EPA means to rely instead on connotations of “toxicity” or “noxiousness,” 91
Fed. Reg. at 59022, then it runs into the barrier that Section 111 protects against harm to
components of “welfare” (such as “visibility”) which occur by means other than either toxicity or
noxiousness. Nor does it clarify how any of these terms actually relate to “local or regional
exposure;” amongst its many proffered dictionary definitions, that is one term EPA does not
actually define.®

On that, once again, the definition of “welfare” is instructive (and, indeed,
determinative). As described at length above, Section 302(h) defines the “welfare” harms Section
111 was designed to address as including adverse effects on intangible concepts like “climate,”
“economic values,” and “personal comfort and well-being,” 42 U.S.C. § 7602(h), so claiming
that Section 111 was intended to exclude consideration of climate harms is contrary to plain text
and the height of arbitrariness and unreasonableness. EPA attempts to dispose of this problem by
asserting (wrongly, as discussed above in Comment Part I1.B.2.b.ii) that Congress intended to
limit the scope of “climate” and “weather” to that “occurr[ing] in a particular place or under
regionally bounded conditions.” 91 Fed. Reg. at 59022. But even if those terms were narrower in
geography (they are not, see supra), EPA’s “best reading” is that the air pollution in question
must endanger “through local or regional exposure.” EPA is still short a reasoned explanation of
how pollution could be understood to endanger c/imate through local or regional exposure.
Suggesting that “the weather was harmed by exposure to pollution,” or that “economic values
were harmed by exposure to pollution,” shows that this term does not match the statutory task.
The question the statute actually asks — in this context, “does pollution endanger economic
values” — makes far more sense without the constraint implied by “exposure” than it does with
it.%

85 Not to mention pollutants regulated in other contexts, like “heat” or “sand.” 33 U.S.C. §
1362(6).

8 As noted below, the definitions of “exposure” in EPA’s chosen sources would not help its cause
— perhaps the reason they were omitted. But as noted here, EPA cannot just mean harm through
“inhalation and physical contact,” see 91 Fed. Reg. at 59022. Neither would match with harms
like “hazards to transportation,” “weather,” or even “personal comfort and wellbeing” (as distinct
from “health”), which are regulated harms under Section 111. See 74 Fed. Reg. at 66528 (“The
inclusion of the phrase ‘effects on * * * personal comfort and wellbeing’ as an effect on welfare
... would logically mean something other than the different term public health. The term
‘wellbeing’ is not defined, and generally has a broader and different connotation of positive
physical, emotional, and mental status. The most straightforward meaning of this term, in a
context where Congress used the different term public health in a wide variety of other
provisions, would be to include effects on people that do not rise to the level of health effects,
but otherwise impact their physical, emotional, and mental status. This gives full meaning to
both terms.”).

87 EPA notes elsewhere that the 2009 vehicle finding explained that greenhouse gases differed
from other pollutants regulated under Section 111 because the “human health effects” did not
result from “direct exposure,” and that the finding acknowledged that some effects were welfare
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Other positive indicia point the same way: the definition of welfare incorporates harms
resulting from “transformation, conversion, or combination with other air pollutants” — yet more
capacious language indicating that Congress was not focused only on limited pathways of harm
like direct exposure, but intended “welfare” to cover a much wider array of impacts. 42 U.S.C. §
7602(h). So too with Congress’s choice of the term “endanger,” which speaks to being in a state
of risk or danger and is evidently more capacious than impacts from “smog][,] ... inhalation and
physical contact.” 91 Fed. Reg. at 59022.

And as explained above, EPA is also incorrect about the contemporaneous understanding
of the term “air pollution,” which was used in scientific and federal government documents and
testimony — including debates about the Clean Air Act — to refer to pollution changing the earth’s
climate and not just to pollutants causing “smog” or harming by “inhalation of physical contact.”
Supra Comment Part I1.B.2.b.1.

Ultimately, it is not even evident that EPA’s proffered interpretation would include the
pollution EPA claims it may regulate and also exclude the regulation of greenhouse gases.® For

effects as distinct from health effects, while others might be categorized either way. See 91 Fed.
Reg. at 59013, 59023 (citing 74 Fed. Reg. at 66527). These statements do not bolster EPA’s
proposed interpretation, however, and if anything undercut it. Even if it is natural to call some
health effects the result of “exposure,” it does not follow that all health harms operate this way
and, as noted above, it is incongruous to suggest all welfare effects do. See 74 Fed. Reg. at 66527
(noting that in the NAAQS context, EPA has considered “indirect health effect[s]” of ozone like
its effect on “screening of harmful UVB rays” and noting that the term “public health” is
undefined); id. at 66529 (considering as “health effects” the “injury and death from fires
resulting from landfill gasses” even though they “did not result from direct exposure to the
pollutant™). The examples from the NAAQS and landfills context also belie EPA’s suggestion
that the fact that specific harms from climate change might be considered either health or welfare
harms showed “that the causal chain [for greenhouse gases] was different in kind from the type
of “air pollution’” typically addressed under the Act’s endangerment provisions. See 91 Fed.
Reg. at 59023 n.140.

88 Both greenhouse gases and NOx may be dangerous to breathe in high enough concentrations,
see 91 Fed. Reg. at 59022 (describing the historical meaning of local or regional exposure as
involving “impacts related to inhalation and physical contact”), but EPA has not limited itself to
regulating NOx on that basis: it regulates both pollutants for the secondary effects these chemical
agents have once dispersed over broader distances (where they trap heat or create smog,
respectively). EPA’s interpretation fails to draw a rational line between them. So too with VOC:s,
which EPA regulates for their smog-forming potential alone — not for the harms that arise from
direct exposure to VOCs (namely, inhalation), which, because they relate to indoor air quality,
are beyond EPA’s authority. See Volatile Organic Compounds’ Impact on Indoor Air Quality,
U.S. EPA (July 24, 2025), available at: https://perma.cc/9TRE-W928; Does EPA Regulate
Volatile Organic Compounds (VOCs) in Household Products?, U.S. EPA (Feb. 24, 2025),
available at: https://perma.cc/9W6N-2EDR (“While we do regulate VOCs in outdoor air, from an
indoor air perspective, EPA has no authority to regulate household products (or any other aspect
of indoor air quality.)”).
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example, greenhouse gases do contribute “to air pollution that harms health and the environment
through exposure” — through public exposure to ozone attributable to increased methane
emissions,® through ocean exposure to elevated carbon dioxide levels that trigger ocean
acidification,”® and through public and individual exposure to excess heat. 74 Fed. Reg. at
66524-25 (discussing “direct temperature effects”). Even tacking on a requirement that it be the
“pollution that itself endangers,” 90 Fed. Reg. at 36300 (emphasis added), greenhouse gases
unequivocally accumulate into air pollution that “itself endangers” the “climate” under the terms
of Section 302(h). Plus, EPA’s chosen dictionary defines “exposure” as “a condition of being
exposed to danger or loss” (where “exposed” means “la[id] open to (as to ... danger)” or “subject
to”).”! Restricting Section 111 to pollution that endangers by “lay[ing]” the public “open ... to
danger” on a local or regional scale would easily encompass all harms from climate change. The
lack of logic, let alone clarity, in the operation of EPA’s own terms here renders its interpretation
arbitrary and capricious. See Motor Vehicle Mfs. Ass 'n v. State Farm Mutual Auto. Ins. Co., 463
U.S. 29, 43 (1983) (“State Farm”) (“[T]he agency must examine the relevant data and articulate
a satisfactory explanation for its action including a ‘rational connection between the facts found
and the choice made.’” (citation modified)); cf. Evergreen Shipping Agency (Am.) Corp. v. Fed.
Mar. Comm’n, 106 F.4th 1113, 1118 (D.C. Cir. 2024) (“Certainly, if the result reached is illogical
on its own terms, the agency’s order is arbitrary and capricious.” (citation modified)).

Like the terms “local or regional,” EPA does not manage to explain precisely what
“exposure” means. What EPA seems to come up with is that somewhere along the line, the
public is supposed to be harmed by its encounter with the pollution itself or with its downstream
consequences. But EPA’s traditional understanding of both health and welfare harms quickly
erodes this line. Excessive heat or wildfire smoke are downstream consequences of greenhouse
gas concentrations just as acid rain is a downstream consequence of SO> concentrations or
explosions are a downstream consequence of landfill gas concentrations. Drought is no less
impactful on human welfare than impeded visibility. And harms to economic values or (non-

89 See 89 Fed. Reg. 16820, 16840 (Mar. 8, 2024) (“The tropospheric ozone produced by the
reaction of methane in the atmosphere has harmful effects for human health and plant growth in
addition to its climate effects.”); U.S. EPA, Integrated Science Assessment for Ozone and
Related Photochemical Oxidants, EPA/600/R-20/012 at ES-3, available at:
https://perma.cc/T8SJ-8MTQ (“Major contributors [U.S. background] ozone concentrations”
include “global methane emissions.”).

N Climate Change Indicators: Ocean Acidity, U.S. EPA (Jan. 15, 2025), available at:
https://perma.cc/LN9D-V3FL (“Ocean chemistry is not uniform around the world, so local
conditions can cause pH or aragonite saturation measurements to differ from the global average.
For example, carbon dioxide dissolves more readily in cold water than in warm water, so colder
regions could experience greater impacts from acidity than warmer regions. Air and water
pollution also lead to increased acidity in some areas.”); 87 Fed. Reg. 14332, 14365-66 & n.317
(Mar. 14, 2022); NASEM 2025 Climate Report at 29-30.

1 Exposure, Webster’s Third New Int’1 Dictionary 802 (1966); see also Exposure, Expose, Am.
Heritage Dictionary 253 (1970) (defining “exposure” as the “[a]n act or instance of ... being
exposed,” where “expose” means “[t]o subject; lay open, as to an influence or danger™).
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health) impacts on personal well-being presume a broader net of consequences, not merely those
resulting from some narrow view of direct contact. EPA’s “best reading” is, thus, merely an
expression of policy: harm under Section 111 is everything except whatever greenhouse gas
pollution does. A results-oriented reading is inherently arbitrary and capricious, and this specific
reading is contrary to both text and context.

iv.  Title I's provisions were not designed for local/regional air pollution alone.

EPA asserts, incorrectly, that the text, purpose and history of Section 111 and of Title I as
a whole demonstrate that Section 111 reaches only air pollutants that harm health or welfare
through local or regional exposure. To the contrary, the history of Title I demonstrates that
Section 111 has multiple purposes, not only the ones EPA asserts, and that Congress included
many provisions in Title I that reach kinds of air pollution that disperse over intercontinental
distances and harm human health and welfare without direct exposure.

This is EPA’s claim:

[T]he scope of the air pollutants addressed under CAA sections 107-110 and
section 112 informs the EPA’s authority to regulate under title I, including under
CAA section 111. ... [B]ecause CAA section 111 was designed to work in concert
with these provisions by ensuring that new sources did not exacerbate existing air
pollution problems and by preventing new sources from geographic forum
shopping, it follows that Congress intended it to address the same types of air
pollutants and air pollution.

91 Fed. Reg. at 59026. This is incorrect for many reasons.

First, while supporting attainment of the National Ambient Air Quality Standards
(NAAQS) is one function Congress intended Section 111 to serve, EPA is wrong to assert this is
the only function Congress intended it to have. It may be correct that “Section 111 was designed
to work in concert with [Sections 107-110] by ensuring that new sources did not exacerbate
existing air pollution problems and by preventing new sources from geographic forum
shopping.” 91 Fed. Reg. at 59026. But it does not “follow[] that Congress intended it to address
[only] the same types of air pollutants and air pollution.” /d.

EPA quotes Senator Edmund Muskie’s statement in 1970 that Section 111 is intended to
require all new sources to be well controlled to eliminate the economic incentive for new sources
to locate outside polluted areas to the detriment of those areas’ economies and the clean areas’
superior air quality. 91 Fed. Reg. at 59010. True, that was one of Section 111°s purposes, but not
its only one. Senator Muskie also warned of air pollutants that “threaten irreversible atmospheric
and climatic changes.” 116 Cong. Rec. 32,901 (Sept. 21, 1970). And Section 111 provides
authority to address pollutants from stationary sources in addition to NAAQS-related pollutants.

Textually, there is nothing in Section 111(b) or (f) that restricts performance standards for
new and modified sources to only the NAAQS-related air pollutants. See 42 U.S.C. § 7411(b),
(f). Many prior NSPSs address air pollutants that are not NAAQS-related. See, e.g., 40 C.F.R. 60
Subpart H (sulfuric acid mist); id. Subpart T (fluorides); id. Subpart LLL (total reduced sulfur);
id. Subpart XXX (landfill gas). There are also no words in the text of Section 111 that limit “air
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pollution” to pollution that harms health or welfare through direct exposure, that mention “local
or regional,” or that limit the methods by which, or the distance over which, emissions may
contribute to endangerment.

Indeed, the text of Section 111(d) affirmatively refutes the notion that it is limited to
NAAQS-related emissions. Added as the 1970 Conference Committee reconciled the House and
Senate bills, Section 111(d) is expressly aimed at dangerous pollutants that are not curbed under
Section 110 or 112. 42 U.S.C. § 7411(d)(1). Congress adopted Section 111(d) in 1970 precisely
to provide authority to curb emissions of non-NAAQS, non-NESHAPS pollutants that harm
health and welfare. That provision reflected the congressional policy that “there should be no
gaps in control activities pertaining to stationary source emissions that pose any significant
danger to public health or welfare.” S. Rep. No. 91-1196 at 20 (1970). Like the rest of Section
111, Section 111(d) contains no language limiting it to pollutants that harm health and welfare
through local or regional exposure.

So, since Section 111(b) is not limited to NAAQS pollutants, and since Section 111(d) is
affirmatively aimed at pollutants other than NAAQS pollutants, there is no basis for EPA’s
assertions that the section’s only role is to support NAAQS attainment, and that it is limited to
pollutants that harm health or welfare through local or regional exposure.

The proposal also asserts more broadly that Title I as a whole is limited in scope to
pollutants that harm health or welfare through direct exposure and are local or regional in origin.
See 91 Fed. Reg. 59023. This is plainly not true.

An obvious example is the ozone layer protection provisions that Congress enacted in
1977. The proposal appears unaware that the ozone layer provisions since amended and
reorganized into Title VI were originally part of Title I. EPA says: “Most tellingly, Congress
adopted a new regulatory regime in 1990 — title VI — in response to global concerns about
depletion of the ozone layer, which contains its own findings, policies, and regulatory authorities
that required the EPA to phase out domestic use of ozone-depleting substances.” 91 Fed. Reg. at
59024. On this mistaken premise, EPA argues that their placement in Title VI signifies that Title I
does not address pollutants with broader and more indirect pathways to harm. /d.

In fact, the Act’s original provisions to regulate these substances were located in Title 1.
The 1977 amendments included Section 150-159 on ozone layer protection, in Title 1. Pub. L.
95-95, 91 Stat. 685, 726-31 (1977). Contrary to EPA’s suggestion that the statutory “findings,
policies, and regulatory authorities” for ozone protection were adopted only in 1990, Congress
adopted those findings, policies, and authorities in the 1977 amendments to Title I. Section
151(a) included congressional findings that:

(1) halocarbon compounds introduced into the environment potentially threaten to
reduce the concentration of ozone in the stratosphere;

(2) ozone reduction will lead to increased incidence of solar ultraviolet radiation
at the surface of the Earth;
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(3) increased incidence of solar ultraviolet radiation is likely to cause increased
rates of disease in humans (including increased rates of skin cancer), threaten
food crops, and otherwise damage the natural environment;

(4) other substances, practices, processes, and activities may affect the ozone in
the stratosphere, and should be investigated to give early warning of any potential
problem and to develop the basis for possible future regulatory action; and

(5) there is some authority under existing law, to regulate certain substances,
practices, processes, and activities which may affect the ozone in the stratosphere.

91 Stat. 726. Section 157 provided new authority to regulate these compounds:

If. .. in the Administrator’s judgment, any substance, practice, process, or
activity may reasonably be anticipated to affect the stratosphere, especially ozone
in the stratosphere, and such effect may reasonably be anticipated to endanger
public health or welfare, the Administrator shall promptly promulgate regulations
respecting the control of such substance, practice, process, or activity, and shall
simultaneously submit notice of the promulgation of such regulations to the
Congress.

91 Stat. 729-30.

These provisions show that, contrary to EPA’s current fictional vision, Congress did not
limit Title I to only pollution that harms health and welfare through local and regional exposure.
On the contrary, the 1970 Act provided authority within Title I to curb air pollution from
stationary sources that mixes globally and harms health and welfare indirectly, in this case by
destroying ozone miles overhead, leading to human and environmental exposure to increased
ultraviolet radiation. As indicated by clause (5) above, the 1977 Amendments supplemented
EPA’s “authority under existing law,” in this case not just permitting but requiring the agency to
address any “substance, practice, process, or activity” that releases ozone-depleting substances,
not just emissions from stationary sources.

As another example, before the enactment of Title IV in 1990, EPA had authority to curb
acid rain-causing pollution in Title I’s provisions to curb sulfur dioxide and oxides of nitrogen.
Those authorities included Section 111. In contrast to Congress’s 1990 decision to entirely move
Title I’s ozone protection provisions to Title VI, when Congress that same year adopted Title 1V,
it retained the original authorities to curb SO> and NOx in Title I.

EPA has long interpreted the pre-1990, pre-Title IV provisions in Title I that authorize
SO, and NOx standards as applicable to curbing those pollutants’ contribution to long-range
transport of air pollution to Europe and beyond. Indeed, the U.S. became a party to the 1979
Convention on Long Range Transport of Air Pollution in 1981 on the basis that its requirements
could be met by the then-extant Title I provisions of the Clean Air Act.”> The EPA proposal never

92 See Nigel Purvis, Resources for the Future, Paving the Way for U.S. Climate Leadership at 32
(April 2008), https://media.rff.org/documents/RFF-DP-08-09.pdf (“The Convention on Long

65



https://media.rff.org/documents/RFF-DP-08-09.pdf

clearly defines the geographic limitations of “regional,” but at these intercontinental distances,
the distinction between regional and global pollution becomes meaningless.

The fact that Congress in 1990 supplemented the earlier Title I ozone protection and
SO2/NOx provisions and located the new provisions in Titles IV and VI does not support EPA’s
mistaken view that the 1970 and 1977 provisions of Title I were ever limited only to addressing
direct exposure to pollution originating locally or regionally. It simply represents a decision to
give certain lengthy provisions their own titles for organizational clarity.

These Title I authorities illustrate an additional point: that EPA has authority to control
not just pollutants that harm health or environment in the form that they emerge from
smokestacks or tailpipes, but also pollutants that undergo complex atmospheric transformations
before causing harm. For instance, VOCs and NOx transform into tropospheric ozone, the
NAAQS pollutant, through complex chemical reactions in the presence of sunlight.”® SO and
NOx transform into sulfates and nitrates, forms of the NAAQS pollutant particulate matter, over
long distances through similarly complex atmospheric chemistry pathways.’* While VOCs, NOx,
and SO» can have negative impacts on their own through direct emissions, the vast majority of
the harm they cause — and by far the main reason they are regulated — is their status as precursors
to the other pollutants mentioned above. Yet EPA’s authority over such pollutants is
unquestioned. See Comment Part I1.B.b.iii, supra.

EPA’s insistence that it lacks authority over greenhouse gases because these pollutants do
not harm health or the environment directly is wrong for at least two other reasons. First,
greenhouse gases do have directly harmful effects, such as direct temperature effects and ocean
acidification. See Comment Part VII.C, infra. Second, greenhouse gases operate very similarly to
the ozone-depleting substances that the 1977 amendments included in Title I:
chlorofluorocarbons (CFCs) are not directly toxic but they cause harm by depleting stratospheric
ozone, increasing the dangerous UV radiation to which we are exposed.”> Likewise, greenhouse
gases are not directly toxic but harm health and welfare by increasing the temperatures and
extreme weather events to which we are exposed. Thus, just as there was “some authority under
existing law” to address ozone-depleting substances before 1977 (and the same for acid rain-

Range Transboundary Air Pollution (LRTAP), a multilateral agreement that creates a framework
to reduce the pollution its name describes, was entered into by the United States as a sole
executive agreement precisely because the Clean Air Act provided sufficient authority for the
President to comply with the agreement.”); see also U.S. EPA, Selected Multilateral
Environmental Instruments In Force for the U.S., Convention on Long-range Transboundary Air
Pollution (Dec. 16, 2025), https://perma.cc/ZRS5-3GDB (noting that the Convention “[f]or the
United States, incorporates standards set under the Clean Air Act”).

93 U.S. EPA, Integrated Science Assessment for Ozone and Related Photochemical Oxidants at 1-
9 (2020), https://www.epa.gov/system/files/documents/2026-06/isa_ozone final-2020.PDF.

%4 U.S. EPA, Integrated Science Assessment for Particulate Matter at 2-13 (October 2019),
https://www.epa.gov/system/files/documents/2026-06/isa_pm_final2019.PDF.

%5 U.S. EPA, Basic Ozone Layer Science (March 4, 2026), https://perma.cc/3F74-Q628.
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causing pollutants before 1990), since 1970 there has always been authority under Title I — and
Section 111 in particular — to curb greenhouse gas emissions.

In short, nothing about the design of Title I supports the erroneous claim that Section 111
is exclusively limited to a supporting role in achieving attainment of the NAAQS, limited to
pollutants that harm health and welfare directly, or limited to pollutants that disperse only locally
or regionally.

v.  EPAS further assertions concerning “international” pollution problems are
baseless.

EPA advances a further set of arguments based around the Section 111°’s supposed
incompatibility with pollution problems where “most of the endangerment stems from
international sources.” 91 Fed. Reg. at 59024. But the tenuous connections drawn in these
arguments are contrary to the text or otherwise unsupported.

First, the Supreme Court in Massachusetts rejected this logic, explaining in the context of
a standing attack that the presence of even large or growing international contributions does not
obviate EPA’s duty to use its authorities to address emissions in the United States. 549 U.S. at
523-525. EPA’s reasoning fails that test.

Second, Section 111 by its own terms does not ask whether source categories contribute
to pollution “more than foreign emitters” or to pollution “whose sources are solely domestic.”
The text does not, in fact, engage at all with who the other contributors might be, asking only
whether this source category is a significant contributor to a problem and so should bear some
responsibility for that problem. Cf. id. at 524 (““Agencies, like legislatures, do not generally
resolve massive problems in one fell regulatory swoop.”). EPA notes the absence of modifiers
like “international,” but the absence of any modifiers at all signals the provision’s breadth.
Indeed, EPA’s own references to provisions like Section 179B prove the point, as they show that
Congress knew how to provide mechanisms to excuse sources from regulatory consequences on
the basis of international contributions. But despite being attentive to such concerns, Congress
pointedly chose not to include any such mechanism, or narrowing language, here. To the
contrary, the legislative history shows that Congress was focused on ensuring individual
contributors did not escape responsibility for their contributions to air pollution simply because
they were just one among many sources. See H.R. Rep. 95-294 at 49-50.

Third, EPA suggests that global problems should be excluded from Section 111 because
the section limits source category listing to “significant” contributors. But that term cannot be
spun into a reason to exclude whole classes of pollution problems or pollutants. True, the term
“significantly” sets a threshold for listing source categories, but like the text as a whole it is
neutral as to who (and where) other contributors might be. Nor does the presence of international
contributors establish that a U.S. source category will necessarily contribute insignificantly. That
is a factual question, not a legal one, so the fact that some sources may not be significant to some
problems on a case-by-case basis does not speak to the meaning of statutory terms applicable for
all sources and all pollutants in all cases. EPA’s proposed reading is especially anomalous given
Congress’s view of Section 111 as “precautionary or preventive,” imposing a “duty to assess
risks rather than wait for proof of actual harm” so that EPA can prevent problems that may not
yet be known. H.R. Rep. 95-294 at 51; see id. at 46-47.
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Importantly, this proposal disclaims that it is making new factual or scientific findings
that the source category’s contribution to greenhouse gas pollution is “insignificant.” See, e.g., 91
Fed. Reg. at 59019. So EPA’s insinuation that “the threshold for a quantity of GHGs to comprise
a ‘significant’ contribution to ... to elevated atmospheric GHG concentrations ... is well above
the /ikely contributions of a single source category,” id. at 59024 (emphasis added), is
unsupported speculation, not a proposed finding that has been subject to proper notice and
comment on the basis of a factual record (including, as would be necessary, a review of the 2015
record supporting a finding of significance). Accordingly, EPA cannot claim either logically or
factually that greenhouse gases should be categorically excluded from Section 111 on the basis
of the Agency’s unsupported musings about the category’s present significance — musings that, as
this comment shows, are contrary to the facts.”

Fourth, EPA’s attempt to leverage other statutory provisions (enacted and unenacted) is
unpersuasive. As noted above, several of the cited provisions show Congress knew how to
address the potential interaction of domestic and international emissions when setting statutory
obligations, and yet it did not do so here. And EPA is wrong about the particular import of these
provisions in any case.

EPA claims that Clean Air Act Sections 179B and 115 support its proposed interpretations
that Section 111 does not permit domestic regulation when most emissions are from international
sources. 91 Fed. Reg. at 59024. This assertion is plainly incorrect. Rather, these provisions
support that Congress intended regulation of domestic sources impacting public health and
welfare even when there is significant international contribution, and that such impact is not
limited to local or regional exposure.

As described further below, there is nothing in the text or context of these two provisions
suggesting that they are intended to exclude regulation of domestic pollution with international
influences. Importantly, the Clean Air Act broadly does not support EPA’s argument that
Congress’s specification of how it must consider international emissions under Sections 179B
and 115 means that Congress did not presume other general authorities under the Act to
encompass consideration of international emissions. There are many other instances under the
Act where Congress specified when and how EPA must regulate as a complement to EPA’s more
general authorities, including when it wanted to force EPA to regulate. For example, as part of
the 1990 Clean Air Act Amendments, Congress specified an initial list of hazardous air pollutants
under Section 112(b)(1) that it expected EPA to regulate.”’ This did not mean that Section 112

% EPA’s citation to the legislative history, 91 Fed. Reg. at 59024 n.158, supports commenters
rather than EPA. As that text shows, Congress was concerned about source categories with a
“substantial” impact on the problem, whether because of “the nature or the amount of
emissions.” H.R. Rep. No. 91-1146, at 9-10 (1970). As discussed below, U.S. power plants are
among the largest contributors of greenhouse gas emissions in the world and will have trillions
of dollars in impacts, which is a “substantial” impact in both nature and amount.

78, Rep. No. 101-228, 1990 U.S.C.C.A.N. 3385, 3517 (1989).
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did not previously provide EPA the general authority to regulate these pollutants, only that
Congress wanted to affirmatively require EPA to regulate them.

Turning to the two provisions related to international emissions that EPA cites, Section
179B allows EPA, upon a discretionary demonstration by a state, to waive certain statutory
requirements regarding nonattainment state implementation plans (SIPs) and attainment
determinations for nonattainment areas that are on the border and that would have achieved the
relevant NAAQS “but for” emissions emanating from outside the United States. This provision
demonstrates Congress’s understanding that certain NAAQS pollutants and their precursors can
travel through the ambient air without regard for international borders and adversely impact
areas or states that do not originate such pollution. Importantly, Section 179B acknowledges the
reality that international emissions can impact domestic air quality, but it does not excuse
regulation of domestic air pollution that adversely impacts public health and welfare.

Section 179B(a) makes clear that a state seeking a prospective waiver is excused only
from the attainment demonstration requirement (because an area that would attain but for
international emissions cannot factually demonstrate attainment) must still meet all other
nonattainment SIP requirements to reduce domestic pollution. These SIP requirements include
control measures on domestic sources, such as implementation of Reasonably Available Control
Technologies on major stationary sources in the nonattainment area. Similarly, Section 179B(b)
plainly waives the requirement for EPA to reclassify areas that fail to attain to a more stringent
level of nonattainment classification, but it does not waive the myriad nonattainment SIP and
control requirements for domestic sources. This is true even when the proportion of international
emissions to domestic emissions far outweigh contributions to violations of the NAAQS.”® This
provision thus reflects Congress’s acknowledgment that international emissions outside of a
state’s control may impact a nonattainment area’s ability to timely attain the NAAQS.

This is not the same as Congress prescribing the only circumstances under which EPA
may address international emissions, nor does it in any way support the proposition “that
Congress does not presume that general authorities in the CAA encompass international
emissions.” 91 Fed. Reg. at 59024. To the contrary, Section 179B, which leaves it to state
discretion to seek relief, evinces Congress’s expectation that harmful domestic emissions must be
regulated to the extent possible even when international emissions are a significant contributor to
the local or regional air pollution or public health or welfare problem. Notably, Section 179B
does not provide a waiver for EPA’s initial designation of an area as nonattainment, even when
international emissions are most of the reason why air quality in the area is in violation of the
NAAQS. The Clean Air Act requires that EPA must still designate such an area as nonattainment,

%8 See e.g. 87 Fed. Reg. 50030 (Aug. 15, 2022). EPA proposed approval of a Section 179B
waiver for the Imperial County, California 2015 ozone nonattainment area, in part based on
EPA’s finding that international anthropogenic contribution is four times higher than U.S.
anthropogenic contribution to high ozone days in Imperial County. /d. at 50038. EPA also made
clear that even if the waiver was finalized as proposed, the State would still be required to
implement domestic control measures for the 2008 and 2015 ozone NAAQS as required by the
area’s nonattainment status. /d. at 50039.
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and a state must do its part to reduce domestic emission impacts on the area. Therefore, Section
179B does not support a prohibition under Section 111 against regulating greenhouse gas
emissions, but rather supports the principle that international contribution does not discharge
EPA of its obligation to regulate harmful pollution that is within its purview to control.

EPA’s citation to Clean Air Act Section 115 similarly does not support its proposed
interpretation of Section 111, but instead merely underscores the agency’s flawed reasoning. As
with Section 179B, nothing in Section 115 suggests that a prohibition under Section 111 or any
other provision of the Act against EPA regulating domestic air pollution that may also be
impacted by international emissions. Rather, Section 115 specifies when EPA must take action to
address domestic pollution with certain international impacts. There is no language or context in
Section 115 suggesting Congress narrowly prescribed this provision as the means for regulating
domestic pollution that is influenced by international pollution, to the exclusion of such
regulation under other provisions of the Act. This provision specifies the circumstances under
which EPA is required to address domestic pollution that has certain impacts in other countries.
The context of this provision thus does not provide support for the proposition that EPA is
precluded from regulating internationally influenced pollution that has impacts in this country.

Additionally, Section 115(a) requires that upon receipt of certain information or request
from a country with reciprocal rights, EPA must give formal notification to a state originating
“any air pollutant or pollutants™ that “cause or contribute to air pollution which may reasonably
be anticipated to endanger public health or welfare” in the other country. This endangerment
phrasing is almost identical to that under Section 111(b). As explained above, EPA’s proposed
interpretations regarding many of these same terms is fundamentally flawed.

Moreover, Section 115(a)’s use of this phrase demonstrates that it is not limited to
endangerment of public health or welfare through local or regional exposure. There is no
geographical limitation regarding which countries may make a request regarding endangerment
from U.S. emissions under Section 115. By the terms of Section 115, a country with reciprocal
rights and that is located thousands of miles from the U.S. could request a formal notification
regarding pollution endangering that country’s public health or welfare and that is originating in
a particular American state. Such distance is by no means within a range of local or regional
exposure. Therefore, the scale at which emissions of “any air pollutant or pollutants” that “cause
or contribute to air pollution which may reasonably be anticipated to endanger public health or
welfare” cannot be limited to, as EPA claims, a local or regional scale. 91 Fed. Reg. at 59024.

Section 115(b) also further undermines EPA’s claim that “air pollution” is best read as
that which itself threatens health or welfare through local or regional exposure. 91 Fed. Reg. at
59006. This provision requires that when EPA formally notifies a state under Section 115(a) that
emissions originating within that state are impacting public health or welfare in another country,
the state must revise its applicable implementation plan to address such emissions. An applicable
implementation plan includes the state’s SIP for regulating criteria pollution under the NAAQS
program.®” As previously described, Section 115 clearly allows a geographically distant country
to make an endangerment-related request. Section 115(b) further makes clear that such a request

99 See Section 302(q), defining “applicable implementation plan.”
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could be made with respect to NAAQS pollutants. There is thus no basis for EPA’s claim that
Title I is designed to only address pollution that adversely impacts health or welfare through
direct exposure at the local or regional levels. 91 Fed. Reg. at 59026.!%

EPA’s other passing references to “relevant legislative action,” 91 Fed. Reg. at 59017-18,
are also off-target. The provisions governing ozone-depleting substances in Title VI and the
statutory structure contemplated in the American Clean Energy and Security Act have little in
common with Section 111’s technology-based standards for stationary sources. Title VI includes
a broad array of requirements that go well beyond control of stationary source emissions — the
pollution sources covered by Section 111. Title VI’s requirements include provisions regulating
the production, import, export, and destruction of ozone-depleting substances and that address a
wide range of sources including refrigerators and air conditioners. 42 U.S.C. § 7671, et seq.'*! It
is these activities and products that drive emissions of ozone depleting substances, and given that
those activities and products fall outside the Title I regulatory framework, it is no wonder that
Congress saw a need to enact different provisions to address those emissions. In other words,
EPA errs in reasoning that Title VI’s enactment shows that Congress acts separately to address
global or international pollution problems; the correct inference is that Congress saw a need to
provide additional and different tools for addressing them. The differences is means, not ends.

The American Clean Energy and Security Act likewise sought to establish an economy-
wide policy related to climate change, touching building codes, technology subsidies, and job
training, among many other things.!*> Congress’s interest in comprehensive policies and different
regulatory approaches to address important pollution problems (especially where such provisions
are also necessary to comply with an international treaty %) does not conflict with the scope of
EPA’s specific authority to set technology-based standards for certain stationary sources
elsewhere in the Act. Both general and specific statutory programs can exist at once, including
under the Clean Air Act. See., e.g., 42 U.S.C. § 7651 (providing specific authority to combat acid
rain and precursor emissions of both SO2 and NOx notwithstanding these pollutants’

100 Notably, EPA’s claim that neither Section 179B nor Section 115 encompasses greenhouse
gases is conclusory, and therefore does not support EPA’s conclusion that Section 111 cannot
include regulation of greenhouse gas. 91 Fed. Reg. at 59024. EPA does not identify any
limitation against regulating pollutants like greenhouse gases as a statutory matter under either
provision and has never made a determination to that effect. Whether or not EPA could or should
do so, EPA cannot rely on presumptions about whether and how these sections might operate as
to pollutants like greenhouse gases when interpreting Section 111.

101 See U.S. EPA, Ozone Protection under Title VI of the Clean Air Act, available at:
https://perma.cc/G7WP-VEXD.

102 [ R. 2454, 111th Cong. (2009).

103 See U.S. EPA, Ozone Protection under Title VI of the Clean Air Act, available at:
https://perma.cc/G7TWP-VEXD.
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simultaneous regulation under Section 111'%%); 42 U.S.C. § 7521 (providing both general
authority to regulate emissions in Section 202(a)(1) and setting additional specifications for
regulation of certain pollutants or vehicle classes in Section 202(a)(3), (b)(1), (g), (h), and (1)).
The fact that Congress has considered or enacted specific, far-reaching statutory programs in the
context of these supposedly global pollutants merely reflects the enormity of the danger
associated with leaving these pollutants uncontrolled, not that they cannot also be addressed
through the Act's general authorities.

vi.  EPA% resort to “proximate cause” principles is misplaced and cannot create
limitations the text lacks.

Recognizing the failure of its arguments from the text, EPA also claims that its
interpretation is the best reading of the statute because Section 111 should be governed by
“principles of causation and proximate cause” and power plant greenhouse gas emissions “do not
have a sufficiently close connection to the harms identified in the 2015 Findings.” 91 Fed. Reg.
at 59023. EPA’s argument is based on the premise that Congress meant to incorporate
“background principles of causation and proximate cause” into the fabric of Section 111. In
particular, the Agency resorts to cases involving federal statutes that establish a cause of action
modeled on common law tort actions for plaintiffs to recover money damages for injuries to
legally protected interests, id. & n.142, before suggesting that Congress specifically endorsed
those same proximate cause principles when adding the phrase “may reasonably be anticipated”
to Section 111 in 1977. Id. at 59023. Yet EPA provides little to show that Congress endorsed the
same for the Clean Air Act or the Section 111 framework in particular. According to EPA, the
2009 Finding “on which the 2015 Findings are based” was improper because it asserted that
greenhouse gas pollution “would /ead to increases in global temperature and change to ocean pH
that, in turn, would /ead fo environmental phenomena, in combination with an open-ended
universe of additional factors, which would potentially have adverse health and welfare impacts
of varying severity in certain regions.” 91 Fed. Reg. at 59023 (emphasis original). From this, and
in light of proximate cause, the Agency claims, the emissions in question lack the “sufficiently
close connection” necessary to fit within the terms “cause,” “contribute” and “reasonably be
anticipated to endanger.” Id.'%

104 Notably, the acid rain provisions identifies the narrow circumstances where sources are
exempt from simultaneous Section 111 regulation, confirming that they otherwise remain subject
to it. 42 U.S.C. § 7651h(d); see id. § 76511 (savings clause).

105 EPA asserts that the 2015 finding avoided these causation concerns by “severing” the
endangerment and contribution portions of the finding. As we discuss in Comment Part VI.B.1
below, EPA’s attempt to collapse the grammar of Section 111 and evade its meaning is
unsupported. By its plain terms, Section 111 asks whether a source category “causes, or
contributes significantly to, air pollution.” It is that air pollution, in turn, that must “reasonably
be anticipated to endanger public health or welfare.” 42 U.S.C. § 7411(b)(1)(A) (emphasis
added); see Ethyl Corp. v EPA, 541 F.2d 1, 15 (D.C. Cir. 1976) (explaining that nearly identical
language in Clean Air Act Section 202 distinguishes between the “causal relationship between air
pollution and health, [and the] relationship between automobile emissions and air pollution™;
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EPA’s reasoning here founders because concepts associated with “proximate cause” have
no place in Section 111’s framework and EPA misreads the Act in an attempt to import them.
First of all, the D.C. Circuit has already rejected similar attempts to impose proximate causation
principles on contribution tests under the Clean Air Act. See Catawba Cnty. v. EPA, 571 F.3d 20,
38-39 (D.C. Cir. 2009) (rejecting arguments under Clean Air Act Section 107 that “contribute”
should mean “strictly cause” or “necessarily connotes a significant causal relationship” because
“contribution may simply exacerbate a problem rather than cause it” and does not require that
“corrective measures” on contributors’ emissions actually “address the problem”!%). The
proposal does not grapple with that precedent, let alone successfully distinguish it and the failure
to do so ignores an important aspect of the problem.

Second, EPA’s passing assertion that 111 incorporated “default rules” concerning
proximate cause does not explain why principles of proximate cause flowing from tort — and tort-
like claims under statutes like the Fair Housing Act and the Lanham Act’s false advertising
provisions, see 91 Fed. Reg. at 59023 n.142 — are appropriate “background principles” for
interpreting the Clean Air Act. The three Supreme Court cases it cites in reference to proximate
cause — Bank of Am. Corp. v. City of Miami, 581 U.S. 189, 201 (2017); Lexmark Int’l, Inc. v.
Static Control Components, Inc., 572 U.S. 118, 132 (2014) and Univ. of Tex. Southwestern Med.
Ctr. v. Nassar, 570 U.S. 338, 347 (2013) — involved federal statutes (the Fair Housing Act, the
Lanham Act, and Title VII of the Civil Rights Act of 1964, respectively) that established a cause
of action for plaintiffs to recover money damages in compensation for injuries to legally

while the language has since been amended, the distinction identified by that court remains). In
any case, EPA’s suggestion that greenhouse gases are not adequately linked to the dangers they
cause is unfounded.

196 A5 a factual matter, it is not true that regulations reducing greenhouse gases from power
plants do nothing to “address the problem” of climate change. As discussed further in Comment
Part VIII, regulation of this source category would prevent deaths and avoid substantial harm to
human livelihoods, well-being, and the natural environment. What is more, the Supreme Court
considered and discarded this very logic in Massachusetts, rejecting the premise that petitioners’
climate-related injuries could find no remedy through EPA’s regulations of greenhouse gases
merely because that such standards would be an “incremental” step toward rectifying the larger
problem. 549 U.S. at 524. “Agencies, like legislatures, do not generally resolve massive
problems in one fell regulatory swoop ... They instead whittle away at them over time, refining
their preferred approach as circumstances change and as they develop a more nuanced
understanding of how best to proceed. ... And reducing domestic automobile emissions is hardly
a tentative step.” Id. (citation modified). The Court’s conclusion as to U.S. vehicle emissions —
which it noted were greater than emissions of all foreign contributors save the European Union
and China — applies equally here, where U.S. power plant emissions comprise about a quarter of
all U.S. emissions and continue to exceed the fofal national emissions of every country but
China, India, and Russia.
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protected interests.!?” While these monetary recovery provisions were modeled on common law
tort actions, Section 111 was not.

The difference is no accident. Environmental statutes were enacted for the purpose of
overcoming problems with torts, including potential difficulties of showing proximate or actual
causation.'% (Though, as noted below, advancing science can meet those tests as well.)
Accordingly, Section 111 sets its own causal standards: whether the source category contributes
significantly to air pollution and whether the air pollution “may be reasonably anticipated to
endanger” the public. The statutory framework is not, therefore, a blank slate that EPA can fill
with concepts of tort causation. It already articulates Congress’s chosen view of the necessary
relationship between the pollution and the harm — specific textual direction that EPA cannot
override at will. Montclair v. Ramsdell, 107 U.S. 147, 152 (1883) (“It is the duty of the court to
give effect, if possible, to every clause and word of a statute, avoiding, if it may be, any
construction which implies that the legislature was ignorant of the meaning of the language it
employed.”). EPA’s arguments notwithstanding, the plain text of a statute always controls over
background principles of law. Honeycutt v. United States, 581 U.S. 443, 453 (2017) (“The plain
text and structure of § 853 leave no doubt that Congress did not incorporate those background
principles.”); Arellano v. McDonough, 1 F.4th 1059, 1085 (Fed. Cir. 2021) (Chen, J., concurring)
(“[G]eneral background principles cannot override the unambiguous meaning of the statutory
text.”); United States v. Hernandez, 107 F.4th 965, 972 (11th Cir. 2024) (“‘[B]ackground
principles,’ no matter how well established, can't control or contradict clear statutory text.”).

To be sure, EPA may and must assess whether the air pollution in question, as a factual
and scientific matter, “may be reasonably anticipated” to harm public health and welfare. Some
air pollution will fail that test because no chain of causation reasonably connects the air pollution
to anticipated harm. But that is an assessment conducted under the terms of the Act, not common
law legal constructs designed to fairly assign civil liability.

Third, EPA is incorrect that the inclusion of the phrase “may reasonably be anticipated”
in Section 111 — because it overlaps with the lay definition of “foreseeable” in a single dictionary
— shows Congress “endorsed the incorporation of proximate cause principles.” 91 Fed. Reg. at
59023. Both the D.C. Circuit and the Supreme Court have explained that while foreseeability
may be one element of proximate cause, the two concepts are not inherently coterminous. See,
e.g., Bank of Am. Corp. v. City of Miami, 581 U.S. 189, 202 (2017) (“In the context of the FHA,
foreseeability alone does not ensure the close connection that proximate cause requires.”); CSX

107 EPA’s fourth cited case, City of Oakland v. Wells Fargo & Co., 14 F.4th 1030 (9th Cir. 2021)
(en banc), likewise addressed claims under the Fair Housing Act.

108 See, e.g., Mark Latham, Victor E. Schwartz & Christopher E. Appel, The Intersection of Tort
and Environmental Law: Where the Twains Should Meet and Depart, 80 Fordham L. Rev. 737,
754 (2011) (explaining the differences between torts and statutory environmental law, and
explaining that “[t]he addition of statutory law allows for other policy objectives such as the
precautionary principle to be included in the legal system.”); id. at 759 (“[T]he CAA ... set[s]
forth required conduct with a specific environmental objective that does not involve the common
law of torts.”).
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Transp., Inc. v. McBride, 564 U.S. 685, 701 (2011) (“Common-law formulations [of ‘proximate
cause’] include, inter alia, the ‘immediate’ or ‘nearest’ antecedent test; the ‘efficient, producing
cause’ test; the ‘substantial factor’ test; and the ‘probable,’ or ‘natural and probable,’ or
‘foreseeable’ consequence test.””); Hemi Grp., LLC v. City of New York, N.Y., 559 U.S. 1, 12
(2010) (explaining that “the concepts of direct relationship and foreseeability are of course two
of the many shapes proximate cause took at common law” but that “in the RICO context, the
focus is on the directness of the relationship between the conduct and the harm” (citation
modified)); Keren Kayemeth Lelsrael - Jewish Nat'l Fund v. Educ. for a Just Peace in the Middle
E., 66 F.4th 1007, 1015 (D.C. Cir. 2023) (“To establish proximate cause, appellants must allege
that USCPR’s actions were a substantial factor in, and had the reasonably foreseeable effect of,
causing appellants’ harm.”); McNeal v. Hi-Lo Powered Scaffolding, Inc., 836 F.2d 637, 644 (D.C.
Cir. 1988) (“In the District of Columbia, proximate cause encompasses both foreseeability of
injury, and the decision that liability will not attach unless the breach of duty has a substantial
and direct causal link to the plaintiff's injury.”” (citation modified)).

Insofar as foreseeability is just one aspect of proximate cause, the fact that Section
111(b)(1) incorporates that aspect but not other potential aspects of proximate cause strongly
indicates that Congress did not intend to actually incorporate the common law principle of
proximate cause into the provision. Instead, Congress intended to do exactly what the statute
says: to require reasonable foreseeability of harm and nothing more. Indeed, in CSX
Transportation, the Supreme Court concluded that “when the legislative text uses less legalistic
language [than ‘proximate cause’], e.g., ‘caused by,” ‘occasioned by,” ‘in consequence of,’ or, as
in FELA, ‘resulting in whole or in part from,” and the legislative purpose is to loosen constraints
on recovery, there is little reason for courts to hark back to stock, judge-made proximate-cause
formulations.” 564 U.S. at 702-703 (holding that juries applying statutory language asking
whether harm “result[ed] in whole or in part from” carrier negligence were properly instructed
that a railroad “caused or contributed to” a railroad worker’s injury “if [the railroad’s] negligence
played a part — no matter how small — in bringing about the injury” (emphasis added)).!'?

Plus, EPA’s assumption about Congressional intent pointedly ignores what Congress itself
said when it adopted this language, which, far from promoting proximate causation, was
intended to address the fact that “[m]an’s ability to alter his environment has developed far more
rapidly than his ability to foresee with certainty the effects of his alterations.” H.R. Rep. 95-294
at 46. The phrase “may reasonably be anticipated to endanger” was thus intended to “reflect
awareness of the uncertainties and limitations in the data” and “emphasize the preventive or
precautionary nature of the act ... [and] the predominant value of protection of public health.”
H.R. Rep. 95-294 at 49-50.!1°

109 Notably, that statute — the Federal Employers’ Liability Act — establishes a legislative form of
personal injury compensation. The Court there was thus up against much stronger presumptions
in favor of traditional “proximate cause” than in modern environmental statutes like the Clean
Air Act that deal with industrial activities harming the environment and the public at large.

10 Nor does Hicks v. United States rehabilitate EPA’s claim. See 91 Fed. Reg. at 59023. That
case considered whether the hospital’s negligence was a “substantial factor” in the cause of the
harm, not merely whether the consequences were “foreseeable.” See Hicks, 511 F.2d 407, 421
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Even if Section 111 did incorporate principles of proximate cause, however, the harms
from greenhouse gas pollution are now plainly foreseeable and EPA has developed no record to
the contrary. See id. On the contrary, this pollution is essentially guaranteed to endanger health
and welfare. The strength of the causal chain between the emission of greenhouse gases and the
dangerous effects of climate change is a factual question that is knowable and known. The
International Panel of Climate Change has stated with “high confidence” that “[g]lobal surface
temperature has increased faster since 1970 than in any other 50-year period over at least the last
2000 years.”!!! The United States is warming even faster than the global average.'!? Alongside
this warming, extreme weather events, such as heat and heatwaves, droughts, heavy precipitation
events, and wildfires, have become increasingly severe or frequent.'!3

Climate attribution science — the branch of climate science that identifies and quantifies
the contribution of specific causal factors to observed changes in the climate system — has
advanced significantly. The advancement has both strengthened scientific confidence that human
greenhouse gas emissions “unequivocally caused global warming,”!'!* but also to show how
greenhouse gas emissions have contributed to the increasing severity or frequency of extreme
weather events and resulting economic, property, and public health harms.!!3

EPA is well aware of these scientific developments. In the Supplemental Proposal, EPA
“acknowledges that we are proposing action in the context of a subject matter that has generating

(D.C. Cir. 1975). And in any case, the court’s assessment of proximate cause there affirmed that
something “may be the proximate cause of a disaster, though it may operate through successive
instruments,” provided the harm was “the natural and probable consequence” of the original act
and “ought to have been foreseen.” Id. at 420. There is no plausible argument that warming and
its attendant harms are not the “natural and probable consequence” of increasing concentrations
of greenhouses gases, as these connections have been established by scientists — as well as the
emitting industries — for decades. See, e.g., Hiroko Tabuchi, Exxon Scientists Predicted Global
Warming, Even as Company Cast Doubt, Study Finds, New York Times (Jan. 12, 2023).

NHIPCC, Climate Change 2023: Synthesis Report — Summary for Policymakers 4 (2023),
available at: https://tinyurl.com/546wpt8§;.

112 USGCRP, Fifth National Climate Assessment 2-18 (2023), available at:
https://tinyurl.com/5sr45k88 (hereinafter “Fifth National Climate Assessment”) (“The science of
evaluating the effects of human-caused climate change on extreme weather and climate events
has advanced significantly. Human influence has changed the frequency and intensity of some
types of extreme events, and it is now possible to quantify the influence of anthropogenic climate
change on certain types of specific extreme events.”).

I3 Fifth National Climate Assessment at 3-18.

HU4IPCC, Climate Change 2023: Synthesis Report — Summary for Policymakers at 4; National
Academies, Effects of Human-Caused Greenhouse Gas Emissions on U.S. Climate, Health, and
Welfare 9 (2025), https://tinyurl.com/4rrv8x4d; Fifth National Climate Assessment at 1-17, 2-11,
3-5.

15 Fifth National Climate Assessment at 3-18.
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scientific and technical literature, including findings and reports of the [NAS],” including
developing literature on climate attribution. 91 Fed. Reg. at 59019. Nevertheless, in an apparent
attempt to avoid confronting the strong science, EPA has disclaimed any intent to revise its
assessment of the pollution’s connection to harm here, asserting that its proposal is “legal in
nature” and so does not implicate “scientific and technical literature ... discussing the attribution
of extreme weather events” to “GHG emissions produced from human activities.” /d. Without a
new factual record, and a confrontation with the 2015 Finding’s full factual record, EPA cannot
claim it has reached a new determination that greenhouse gas pollution does not harm the public
— or, for that matter, that greenhouse gas pollution is, in actuality, “too uncertain, conjectural,
remote, and convoluted by intervening and confounding factors to fit within the terms ‘cause,’
‘contribute,” and ‘reasonably be anticipated to endanger’ as used in CAA section 111(b)(1)(A).”
Id. at 59023. Even where proximate cause analysis is performed, it is performed on the basis of
specific facts, not vague and unsubstantiated talking points. As both the 2015 Finding and this
comment show, there is no factual basis to conclude greenhouse gas pollution is not harmful, so
EPA could not succeed at such a task in any case. See 80 Fed. Reg. at 64510; Comment Parts VII
& VIIL'®

Nor can EPA establish that the chain of causation for global pollutants is inherently more
complicated than for supposedly local and regional pollutants. To the contrary, the fact that
greenhouse gas emissions mix uniformly in the global atmosphere simplifies analysis of
causation. Because greenhouse gas emissions are long-lived, and so mix evenly across the globe,
the location from which they are emitted does not matter with respect to the primary harms they
cause.!!” They trap heat and drive climate change and extreme weather events equally regardless
of where they were emitted. This stands in contrast to many other pollutants EPA admits it can
regulate, such as NOx, that disperse unevenly over sub-global distances. The complex modeling
of upwind and downwind directionality and variable interaction with other pollutants and
environmental conditions that is needed to address interstate transport of NOx is completely
unnecessary for greenhouse gases. Thus, the global, well-mixed nature of greenhouse gas
emissions shortens, rather than attenuates the causal chain.

116 Nor could EPA rely on “uncertainty” as a basis not to exercise authority under Section 111.
See Ethyl Corp., 541 F.2d at 27-28 (addressing earlier “will endanger” language in the Clean Air
Act and explaining that “[w]here a statute is precautionary in nature, the evidence difficult to
come by, uncertain, or conflicting because it is on the frontiers of scientific knowledge, the
regulations designed to protect the public health, and the decision that of an expert administrator,
we will not demand rigorous step-by-step proof of cause and effect,” but will instead allow EPA
“to draw conclusions from suspected, but not completely substantiated, relationships between
facts, from trends among facts, from theoretical projections from imperfect data, from probative
preliminary data not yet certifiable as ‘fact,” and the like’); H.R. Rep. 95-294 at 43-49
(describing its adoption of Section 111°s “reasonably be anticipated to endanger” language as
added “to emphasize the precautionary or preventive purpose of the act (and, therefore, the
Administrator’s duty to assess risks rather than wait for proof of actual harm)”).

"7 Though, as noted above, certain effects from greenhouse gas pollution, such as ocean
acidification, also occur locally or regionally.
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Indeed, one can write an equally if not more complex causal chain for NOx as for
greenhouse gases. The proposal claims that greenhouse gases should be excluded because:

Emission of greenhouse gases = impacts on global temperature & ocean pH >
environmental phenomena that, along with additional factors = variable harm in
different regions

91 Fed. Reg. at 59023. That formulation is wrong because greenhouse gas pollution
directly harms public health and welfare — through heat, ocean acidification, and intensifying
ozone — even before accounting for the harms from increases in wildfires, hurricanes, flooding,
infectious diseases, and so on. See Comment Parts VII & VIII. But in any case, nitrogen oxides
are regulated despite a chain of causation akin to the one EPA claims is unreasonable:

Emission of nitrogen oxides = distributed across long distances = interaction with an
adequate volume of VOCs, along with the presence of sunlight = variable and non-linear
creation of ozone —> variable harm in different regions

See Wisconsin v. EPA, 938 F.3d 303, 309 (D.C. Cir. 2019). EPA fails to explain how
these two causal chains should be treated differently even under its own principles of proximate
causation, so EPA’s proposal is arbitrary and capricious. '

EPA is similarly incorrect that “intervening and confounding factors” prevent greenhouse
gases from causing or contributing to harm. Pollution that increases global temperatures that in
turn amplify public harms on a massive scale easily exhibits “some direct relation between the
injury asserted and the injurious conduct alleged.” City of Miami, 581 U.S. at 202-03 (internal
quotation omitted). Greenhouse gas emissions are far and away the primary driver of climate
change, so any other “intervening and confounding factors” are minor by comparison. To the
extent these “intervening and confounding factors” are meant to refer to other countries’ or
source categories’ emissions of greenhouse gases beside those from U.S. power plants, the
statute anticipates this with the phrase “causes, or contributes significantly to,” which, as
discussed extensively, assumes the existence of other pollution sources.

In any case, EPA’s logic here, if adopted, would also exclude regulation of ozone
precursors, which all parties (including EPA) acknowledge is lawful under Section 111. See 91
Fed. Reg. at 59023. As shown above, by themselves, neither NOx emissions nor VOC emissions
will form ozone; they require one another (as well as energy from the sun), and are typically
emitted from different source categories. As such, the creation of ozone and its attendant harms
do not follow directly from a rise in the concentration of NOx only or VOCs only, but requires
both. Yet EPA has never suggested that the “multiple intervening actors” involved in ozone
formation prohibit a source category’s NOx or VOC emissions from falling within the terms

18 So too for particulate matter pollution:

Natural and anthropogenic emissions of NOx/SOx/VOCs/NH3 = transport (of some pollutants)
over long distances = interaction in the atmosphere in the presence of sunlight, humidity, etc. 2>
secondary PM formation = contribution to total atmospheric PM (along with direct
anthropogenic PM emissions and natural PM like dust) = harm to human health and welfare.
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“cause” or “contribute,” or the phrase “reasonably be anticipated to endanger.” Indeed,
greenhouse gases have a more direct link to the harm they cause than do NOx or VOC:s, since
their main impact — radiative forcing — occurs without any chemical interactions in the
atmosphere. See Massachusetts, 549 U.S. at 509-10 (explaining that emissions of greenhouse
gases “increas|[e] the atmospheric concentrations of ... greenhouse gases [which] will enhance
the greenhouse effect” that warms the earth’s surface); Sierra Club v. FERC, 867 F.3d 1357,
1371 (D.C. Cir. 2017) (“[O]nce in the atmosphere, [emissions of] carbon dioxide will add to the
greenhouse effect.”); 74 Fed. Reg. at 66517 (explaining that greenhouse gases are “directly
emitted,” rather than formed by precursor gases, and exert a warming effect “by trapping in heat
that would otherwise escape to space”). EPA’s logic is also internally inconsistent: the
Supplemental Proposal describes air pollutants that will contribute to ozone with intervening
combinations as covered by Section 111, noting that in 1996 EPA began regulating “non-methane
organic compounds emitted from landfills on the basis that they cause or contribute to ozone
formation.” 91 Fed. Reg. at 59023.

Furthermore, EPA ignores relevant precedent. The Supreme Court in Massachusetts, in
ruling that plaintiffs had established standing, rejected similar arguments that the chain of
causation between vehicle greenhouse gas emissions and the resulting harm was too attenuated.
Massachusetts, 549 U.S. at 524-26. Relatedly, in Ethyl Corp., the D.C. Circuit sitting en banc
addressed the threshold for regulation under a more stringent version of the “endangerment”
language that originally appeared in Clean Air Act Section 202 and that directed EPA to regulate
air pollution “which endangers” the public health or welfare. Explaining that Section 202 had
distinct tests for whether vehicle emissions contribute to air pollution and whether that pollution
(not the emissions themselves) endangers the public, the court explained that distinction “is
important, for not all air pollutants contribute to dangerous air pollution and, more importantly,
not all dangerous air pollution is caused by air pollutants that are, themselves, dangerous.” 541
F.2d at 16 n.27. Thus, “[Section] 202 allows for the regulation of such apparently innocent
pollutants, which indirectly cause dangerous pollution.” Id. (emphasis added); see also Nat’l
Lime Ass'nv. EPA, 627 F.2d 416, 431 n.48 (D.C. Cir. 1980) (explaining that a “dust ‘nuisance’”
would still satisfy the phrase “endanger[] public health or welfare” because it impacts public
welfare “even if the dust were shown innocuous to public health”).

Moreover, the court in Ethyl Corp. was specifically considering the endangerment
associated with lead in gasoline. Examining Section 211, which the court considered equally or
more restrictive of EPA ‘s authority than Section 202, the court held that EPA had rationally
found endangerment associated with emissions from lead gasoline where airborne lead emitted
from vehicles then fell to the ground in particles where it mixed with dust, which could then be
consumed by the group of children with pica (a condition that is relatively common among pre-
school children involving the ingestion of non-food substances). The court acknowledged that
lead paint, rather than atmospheric deposition, was the primary source of lead poisoning in
children, but nevertheless found EPA’s “reliance on the dustfall theory” consistent with the Act’s
“will endanger” standard. Ethyl Corp., 541 F.2d at 44. Per the court, “If the intermediate steps
are supported by the evidence, the validity of the Administrator’s conclusion as a reasonable
hypothesis is unassailable.” Id. As noted above, EPA makes no effort to disprove the causal links
that connect greenhouse gas pollution to enormous public harm. Nor does it recognize, let alone
explain, how that causal chain diverges from the case law.
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Significantly, in the 1977 Clean Air Act amendments, Congress specifically ratified the
holding in Ethyl Corp. H.R. Rep. 95-294 at 43-49. Congress described its addition of the
language “may reasonably be anticipated to endanger” in both Section 202 and Section 111 as,
inter alia, “intended to support the views expressed in the majority opinion of the en banc panel
... in the Ethyl case” by emphasizing the precautionary nature of the act; authorizing EPA to
“weight risks and make reasonable projections of future trends”; assuring consideration of
cumulative impacts from all sources of a pollutant when setting standards (not just the regulated
class of sources); providing “the same standard of proof for regulation of any air pollutant,
whether that pollutant comes from stationary or mobile sources”; and “reflect[ing] awareness of
the uncertainties and limitations in the data” so that EPA may “assess risks rather than wait for
proof of actual harm.” Id. at 49-51. EPA’s proposal acknowledges these amendments — saying
they were designed “consistent” with Ethyl Corp., 91 Fed. Reg. at 59011 — and yet EPA’s “best
reading” does not align with that case’s holding and understanding of indirect harms, or with the
Senate report explaining Congress’s contemporaneous understanding of that “reasonably be
anticipated to endanger” test. EPA, yet again, fails to address a significant aspect of the problem
and that failure is arbitrary, capricious, and unreasonable.

vii.  EPA’s supposed “futility” analysis is irrelevant to the best reading.

EPA’s convoluted suggestion that its statutory interpretation is bolstered by its
“independent” conclusion that regulating greenhouse gases would be “futile,” see 91 Fed. Reg. at
59021, is equally flawed. As described in Comment Part VIIL.D, the “futility” conclusion EPA
proposes here would not demonstrate that Congress always intended to exclude greenhouse gases
from Section 111. That futility analysis is fundamentally flawed and, even so, correlates with
massive harms to public health and welfare. See Comment Part VIII. Plus, EPA’s present view of
the source category’s future emissions potential or danger cannot logically bear on what types of
pollutants and pollution problems Congress authorized EPA to address, see Comment Part
VIILD. As such, it has no relevance to the best reading of the text.!!

* ok ok

EPA’s best reading ultimately amounts to a collection of interpretive band-aids, each
trying to solve a problem left over by the other. Some regulated pollutants harm locally, but that
cannot be the line because ozone is formed across large regions. Some regulated pollutants harm
through exposure, but that cannot be the line because “contamination” and “toxicity” do not
explain why the Act’s definition of welfare include impacts to “weather, visibility, and climate.”
Some regulated pollutants harm directly by their presence in the air, but that cannot be the line
because SO> must interact “with additional airborne chemicals” to form acid rain, and NOx must
interact with VOCs and solar energy to create an ozone problem. The result is a definition so
haphazardly gerrymandered that EPA has difficulty even writing it out: it must “impact health or
welfare through local or regional exposure,” where sometimes “the emissions themselves are the
air pollution” but sometimes “the emissions contribute to air pollution ... by interacting with

19 EPA’s final assertion — that its best reading is consistent with the case law, 91 Fed. Reg. at
59029 — grossly rewrites those precedents, which, as explained above, uniformly support EPA’s
authority to regulate power plant greenhouse gas emissions. See supra Comment Part IT.A.

80



other airborne chemicals or environmental factors such as sunlight to create the air pollution”
and where “we use the phrase ‘local or regional exposure’ to distinguish air pollution that
impacts public health or welfare by its presence in the ambient air from ‘air pollution’ consisting
of six well-mixed GHGs that ... impacts public health and welfare only indirectly.” 91 Fed. Reg.
at 59025. Also, exposure includes harm through “inhalation and physical contact,” but not just
that, so long as there is a sense of “dangerousness and contamination.” /d. at 59022. And the
pollutants “may travel a certain distance,” provided they harm without becoming “globally well-
mixed” and without “a further chain of subsequent effects” — though of course some chain of
effects is fine per earlier instruction. /d. at 59029. These contortions reveal themselves for what
they are: an effort to effectuate a policy preference against regulating greenhouse gases, not a
principled reading of the plain text.

This administration evidently has policy objections to the regulation of greenhouse gases,
but those objections do not alter the authority granted by the plain text or countenance this new
effort to find “original” anti-regulatory language in a statute intended to assure pollution control.
Just as the courts have policed attempts to broaden narrow statutory language, so too must they
police attempts to artificially constrain agency authority or to disclaim obligations Congress
plainly imposed. Nor should it go unnoticed that EPA’s “discovery” of Congress’s original intent
in this proposal post-dates even this same administration’s attempt to regulate this pollution in
the Affordable Clean Energy rule. 84 Fed. Reg. 32520 (July 8, 2019). Like an agency claiming to
discover authority “in a long-extant statute,” UARG, 573 U.S. at 324, EPA’s claim of having
suddenly discovered a limitation on authority it has exercised in multiple presidential
administrations is the kind of regulatory whiplash that renders EPA’s new “discovery” especially
suspect.

In total, EPA looks to defeat the plain text of Section 111 and its defined terms — not to
mention D.C. Circuit and Supreme Court precedent — with inapplicable dictionary definitions,
inferences from dissimilar provisions, and a willfully blinkered understanding of both the
pollutants it regulates and the foundations of the Clean Air Act. The Agency’s support for its
position ends there, demonstrating just how far afield these circumstances are from the facts in
UARG. EPA’s “best reading” of Section 111 as excluding greenhouse gases is thus arbitrary,
capricious, unreasonable, and contrary to law.

III. THE MAJOR-QUESTIONS DOCTRINE PROVIDES NO BASIS FOR
REPEALING THE ENDANGERMENT FINDING.

A. The applicability of the major-questions doctrine to Section 111 is asked-and-
answered by Massachusetts and its progeny.

The proposal’s invocation of the major-questions doctrine fails for a threshold reason:
the Supreme Court itself has already determined that regulating climate pollution from vehicles
and powerplants does not trigger the doctrine.

1. Massachusetts holds that setting emissions standards on vehicles’ climate
pollution is not a major question.

The major-questions doctrine is a “tool of statutory interpretation,” used to determine
how much authority a statute should be read to delegate to federal agencies. Save Jobs USA v.
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DHS, 111 F.4th 76, 80 (D.C. Cir. 2024). The doctrine stems from the Supreme Court’s
admonishment in FDA v. Brown & Williamson Corp. that in “extraordinary cases . . . there may
be reason to hesitate before concluding” that Congress intended to implicitly delegate sweeping,
transformative power to an agency. 529 U.S. 120, 159 (2000); see also id. (“Congress is more
likely to have focused upon, and answered, major questions, while leaving interstitial matters to
answer themselves in the course of the statute’s daily administration”) (quoting Stephen Breyer,
Judicial Review of Questions of Law and Policy, 38 Admin. L. Rev. 363, 370 (1986)). Whether
the significance of regulating greenhouse gases under Section 202 provides “reason to hesitate”
under Brown & Williamson was decided in Massachusetts.'*° As discussed above, in 2003 EPA
denied a petition to regulate motor vehicle emissions of greenhouse gases, citing Brown &
Williamson’s “caution(] . . . against using broadly worded statutory authority to regulate in areas
raising unusually significant economic and political issues when Congress has specifically
addressed those areas in other statutes.” 68 Fed. Reg. 52922, 52925 (Sept. 8, 2003). The denial
detailed what it viewed as the “economic and political significance” of regulating greenhouse
gases, including the possibility that regulation would lead to a “widespread effort to switch
away from fossil fuels in [the transportation or power] sector,” and the prominence of arguments
on how to address climate change in Presidential campaigns, international negotiations, and
Congress. Id. at 52928. From there, EPA asserted that it was “unreasonable to conclude that the
[Clean Air Act] provides the Agency with such authority,” and that it was “proper[]” to “await|[]
congressional direction before addressing a fundamental policy issue such as global climate
change, instead of searching for authority in an existing statute that was not designed or enacted
to deal with the issue.” Id. In the Supreme Court, EPA likewise argued that, per Brown &
Williamson, Section 202(a) did not provide a clear enough command that EPA may regulate
greenhouse gases. See U.S. Br. 20-21, S. Ct. No. 05-1120 (asserting that agencies should not use
“broadly worded statutes to regulate in areas raising unusually significant political and
economic issues”).

The Supreme Court expressly rejected EPA’s argument. 549 U.S. at 530-31. The Court
concluded the Clean Air Act “unambiguously” authorized EPA to regulate greenhouse gas
emissions upon a science-based endangerment finding. EPA’s “reliance on Brown &
Williamson” to avoid that result was “misplaced.” Id. at 530. The Court explained that
acknowledging EPA’s jurisdiction over greenhouse gas emissions from vehicles “would lead to
no such extreme measures” as the ban on tobacco products that would have necessarily resulted
from reading the statute at issue in Brown & Williamson to cover tobacco. Id. at 531. Instead,
“EPA would only regulate emissions,” and in doing so would have to comply with limitations
written into the statute. /d. (emphasis in original). In the context of the Clean Air Act, there is
“nothing counterintuitive to the notion that EPA can curtail the emission of substances that are
putting the global climate out of kilter.” /d.

120 The proposal’s suggestion that Massachusetts did not consider EPA’s authority to regulate
climate pollution under Section 202 — or the major-questions implications thereof — because it
only construed the Clean Air Act’s general definition section is erroneous, for the reasons already
discussed. See Part II.A, supra.
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The Court further explained that, in contrast to the tobacco issue in Brown &
Williamson, there were no other Clean Air Act provisions or other enactments conflicting with
the Court’s reading of Section 202. In Brown & Williamson there existed “an unbroken series of
congressional enactments that made sense only if adopted ‘against the backdrop of the FDA’s
consistent and repeated statements that it lacked authority . . . to regulate tobacco.’” Id. With
regard to Section 202(a), by contrast, EPA “has not identified any congressional action that
conflicts in any way with the regulation of greenhouse gases from new motor vehicles,”
notwithstanding the Agency’s assertion that sections of the Clean Air Act specifically addressing
funding for climate change research supplied such a conflict. /d. And EPA itself “had never
disavowed the authority to regulate greenhouse gases” prior to the decision under review, but
had in fact “affirmed that it #ad such authority” nearly a decade prior. /d. The Court therefore
found “no reason,” let alone a “compelling” one, to hesitate before adopting the statute’s “clear”
meaning. Id.

Massachusetts’rejection of EPA’s Brown & Williamson arguments amounted to a
conclusion that the major-questions doctrine did not apply in that case, notwithstanding that the
name for that doctrine had not yet been coined. As the Supreme Court later explained in West
Virginia, the major-questions “label[] . . . refers to an identifiable body of law developed over a
series of significant cases all addressing a particular and recurring problem: agencies asserting
highly consequential power beyond what Congress could reasonably be understood to have
granted.” 597 U.S. at 723-24. That body of law is expressly grounded in Brown & Williamson, a
decision that is cited repeatedly throughout West Virginia. Id. at 721, 723-24; see also, e.g.,
UARG, 573 U.S. at 324;549 U.S. at 159 (quoting Justice Breyer’s recognition that Congress
generally addresses “major questions” itself). %!

To the extent that West Virginia and UARG may have refined or expanded on the precise
test for when major questions are implicated, the core inquiry remains the same: whether the
novelty and breadth of an asserted regulatory power provides reason to doubt that Congress
intended to implicitly delegate that authority, notwithstanding Congress’ use of broad or general
language that could literally encompass that authority. See, e.g., West Virginia, 597 U.S. at 721
(“Our precedent teaches that there are ‘extraordinary cases’ that call for a different approach —
cases in which the ‘history and the breadth of the authority that [the agency] has asserted, and
the ‘economic and political significance’ of that assertion, provide a ‘reason to hesitate before
concluding that Congress’ meant to confer such authority.” (quoting Brown & Williamson));
UARG, 573 U.S. at 324 (“When an agency claims to discover in a long-extant statute an
unheralded power to regulate ‘a significant portion of the American economy,’ . . . we typically

121 See also Nebraska v. Biden, 600 U.S. 477, 500 (2023); Alabama Ass 'n of Realtors v. HHS,
594 U.S. 758, 764 (2021); King v. Burwell, 576 U.S. 473, 485-86 (2015); NFIB v. Dep t of Labor,
595 U.S. 105, 122 (2022) (Gorsuch, J., concurring). The proposal’s observation that subsequent
Supreme Court decisions have not stated that Massachusetts is a major-questions case is
irrelevant. None of the cases the proposal references purports to provide a comprehensive listing
of cases decided based on major-questions principles. And it would make little sense to flag
Massachusetts as an example of the doctrine in action when Massachusetts specifically
concluded that the doctrine was not applicable to the statutory question under review.
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greet its announcement with a measure of skepticism.” (quoting Brown & Williamson)).'?* That
is the precise question that the parties posed and the Supreme Court answered in Massachusetts
regarding regulating greenhouse gas emissions under Section 202(a). See 549 U.S. at 530-31. In
answering that question, Massachusetts looked to factors that were also applied in those
subsequent cases. '

2. Massachusetts, UARG, and West Virginia all confirm that the authority to
regulate climate pollution from power plants likewise does not, by itself, pose a
major question.

The major-questions analysis in Massachusetts applies equally to the regulation of
emissions from power plants under Section 111, and the proposal offers no reason why it should
not. Section 111, after all, directs EPA to do functionally the same thing with regard to power
plants that Section 202 authorizes with regard to vehicles: to set an emissions standard (for a
category of sources whose emissions are already regulated under the Act), for the purpose of
curbing the source category’s contribution to climate change. Massachusetts found no reason to
doubt Congress in enacting the Clean Air Act provided authority to do just that. As was true of
vehicles, regulating greenhouse gases from power plants does not inevitably lead to “extreme
measures.” To be sure, in West Virginia, the Supreme Court found that some specific ways EPA
has attempted to exercise that authority go beyond the pale of what the statute authorizes. See
Massachusetts, 549 U.S. at 531. But West Virginia confirmed EPA’s authority to set technology-
based standards for climate pollution from power plants. And as was true for regulating
greenhouse gas emissions from motor vehicles, no Congressional pronouncement “conflicts in
any way with” regulating climate pollution from stationary sources. /d.

122 Likewise, the Supreme Court’s recent decision in Learning Resources looked to the nature of
the delegation at issue — the “core congressional power of the purse” — as well as the dearth of
historical examples of President’s claiming that authority, and the “extravagant” nature of the
power granted. 607 U.S. at 246.

123 For example, the Court in Massachusetts looked to the economic and political consequences
of recognizing EPA’s authority, including the extent to which doing so would transform the
Agency’s previously recognized regulatory powers. See 549 U.S. at 530-31; compare West
Virginia, 597 U.S. at 713-15, 729; UARG, 573 U.S. at 321-23; Learning Resources, 607 U.S. at
246. It likewise considered the vintage of the posited authority. 549 U.S. at 531 (noting EPA
memorandum asserting the authority nearly a decade prior); compare West Virginia, 597 U.S. at
724-28, 730; UARG, 573 U.S. at 324; Learning Resources, 607 U.S. at 245-46. The Court also
considered whether Congress’ past actions suggested that it had reserved the issue of how to
regulate greenhouse gases for itself. 549 U.S. at 531 (rejecting EPA’s assertion of conflict with
other statutory provisions); compare West Virginia, 597 U.S. at 731-32; UARG, 573 U.S. 325-26;
Learning Resources, 607 U.S. at 243-44. And as in West Virginia, UARG, and Learning
Resources, the Court assessed those considerations against the clarity with which Congress spoke
to EPA’s authority to regulate greenhouse gases. 549 U.S. at 531 (concluding that Brown
considerations provided no reason to depart from statute’s “clear” meaning); compare West
Virginia, 597 U.S. at 732; UARG, 573 U.S. at 324; Learning Resources, 607 U.S. at 242-45.
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The textual distinctions between Sections 111 and 202 do not render Massachusetts’
analysis inapplicable. Section 111 authorizes EPA to regulate a category of sources that “causes,
or contributes significantly to” air pollution that endangers public health or welfare, whereas
Section 202 does not contain the modifier “significantly.” 42 U.S.C. § 7411(b)(1)(A), 7521(a).
But that distinction does not go to the types of action Congress permitted EPA to take under the
statute, only what factual findings EPA must make before taking such action. Moreover, to the
extent “significantly” imposes a meaningfully higher burden for EPA to clear before it may
regulate (a point this comment does not concede), then the inclusion of that modifier in Section
111 would, if anything, make it harder for EPA to take action, making a major-questions
problem even less likely.

Also immaterial is the fact that Section 111 directs EPA to determine the particular
categories of stationary sources to which it applies. As discussed further below, the way in
which EPA has determined which categories qualify does not offend the major-questions
doctrine, and does not support the proposal’s conclusion that EPA lacks any authority to regulate
climate pollution under Section 111.

Subsequent major-questions decisions confirm that regulating emissions from power
plants in particular is not in and of itself suspect and thus that Massachusetts’ major-questions
holding controls. UARG and West Virginia found major questions as to which stationary sources
EPA may regulate, and 27ow EPA may regulate climate pollution sources, respectively. But
neither one questioned whether EPA has that authority with regard to power plants. Rather,
UARG squarely confirmed that the authority to regulate climate pollution from already-
regulated stationary sources does not present a major question. And West Virginia recognized
with regard to power plants in particular that there are ways to regulate greenhouse gas
emissions that do not offend the doctrine.

A close look at UARG § holding is particularly instructive. That decision held that
requiring stationary sources to obtain preconstruction and operating permits under the Clean Air
Act’s Prevention of Significant Deterioration (PSD) and Title V provisions solely because they
emit greenhouse gases above the statutory thresholds contravened Congress’ intent by
increasing the number of sources subject to those provisions by orders of magnitude:

Under the PSD program, annual permit applications would jump from about
800 to nearly 82,000; annual administrative costs would swell from $12 million
to over $1.5 billion; and decade-long delays in issuing permits would become
common, causing construction projects to grind to a halt nationwide . . . . The
number of sources required to have permits [under Title V] would jump from
fewer than 15,000 to about 6.1 million; annual administrative costs would
balloon from $62 million to $21 billion; and collectively the newly covered
sources would face permitting costs of $147 billion.

Id. at 322. Further, “the great majority of additional sources brought into the PSD and
title V programs would be small sources that Congress did not expect would need to undergo
permitting” under those programs, which are administratively complex regimes aimed at “a
relative handful of large sources capable of shouldering heavy substantive and procedural
burdens.” Id. at 322. Indeed, EPA agreed that it could not apply the actual text of those
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provisions to all sources that emit greenhouse gases and that it would instead need to effectively
rewrite the statutory thresholds by way of regulations to make the provisions functional. /d. at
324-25. By contrast, UARG held that it was lawful — i.e., it posed no major-questions problem —
for EPA to require Best Available Control Technology for greenhouse gas emissions from
sources that were already subject to PSD permitting because they emit more than threshold
amounts of other regulated pollutants. 573 U.S. at 329.1*

Regulating greenhouse gases from power plants under Section 111 clearly falls on the
permissible side of the major-questions line drawn by UARG. Power plants are already
regulated under Section 111 based on their emissions of other pollutants. Regulating greenhouse
gases from power plants under Section 111 therefore does not increase the universe of sources
that are subject to that section — let alone at the outsize levels contemplated by subjecting all
greenhouse gas emitters above 100 or 250 tons per year (which are miniscule amounts of
greenhouse gases, but not of other pollutants) to PSD and Title V. Nor does regulating
greenhouse gases under Section 111 require any part of the statute to be functionally rewritten.
Instead, it subjects the same universe of sources already subject to various emission limitations
to an additional limitation — just like setting greenhouse gas standards for “anyway” sources
otherwise subject to PSD and Title V. See 573 U.S. at 329.

West Virginia likewise demonstrates that regulating climate pollution under Section 111
does not inherently trigger the major-questions doctrine. That decision applied the doctrine to
strike down one specific way of regulating greenhouse gas emissions from power plants under
Section 111. In particular, West Virginia held that EPA erred in determining that the “best
system” of emissions reduction for existing power plants consisted of shifting generation from
high-emitting power plants to lower- or non-emitting plants — in the Court’s characterization,
functionally amounting to nationwide caps on how much energy can be produced from fossil
fuels. 597 U.S. at 725-29. The Supreme Court reasoned that EPA had departed from its usual
practice of basing emissions limits on “measures that improve efficiency at the power plants,” in
favor of a “broader, forward-thinking approach” that — instead of “focus[ing] on improving the
performance of individual sources” — would “improve the overall power system . . . by forcing a
shift throughout the power grid from one type of energy source to another.” Id. at 727-28
(emphasis in original) (citation modified); see also id. at 728 (quoting EPA’s admission that “the
rule was not about pollution control”). In doing so, EPA necessarily had to consider “areas such
as electricity transmission, distribution, and storage” involving “technical and policy expertise

122 UARG’s reference to Chevron to uphold regulation of so-called “anyway” sources does not
undermine UARG's conclusion that such exercise of authority does not violate the major-
questions doctrine. First, while the Court noted that EPA’s construction of Section 7475(a)(4) as
permitting regulation of greenhouse gases at “anyway’’ sources was “permissible interpretation
of the statute under Chevron,” it asserted that it would reach the same holding “/e/ven if the text
were not clear,” indicating that there was not, in fact, ambiguity on this point. 573 U.S. at 331-32
(emphasis added). Moreover, as discussed above, the Supreme Court explicitly preserved prior
precedents relying on Chevron when it overturned that doctrine. See Loper Bright, 603 U.S. at
412. And in any event, even under Chevron the Court would not defer to an interpretation that
the major-questions doctrine ruled out. See UARG, 573 U.S. at 329.
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not traditionally needed in EPA regulatory development.” /d. (internal quotation marks omitted).
And, in the Court’s view, the regulatory system it devised “conveniently” resembled “a
program” — cap and trade — that, “long after the dangers posed by greenhouse gas emissions had
become well known, Congress considered and rejected multiple times.” Id. at 731 (internal
quotation marks omitted).

West Virginia, like UARG, accordingly establishes that some exercises of regulatory
authority under the Clean Air Act trigger the major-questions doctrine, while recognizing that
others — including imposing technology-based standards that improve the emission rate of
individual power plants themselves — do not.'?* For the reasons discussed further below, the
proposal fails to demonstrate that regulating climate pollution from power plants under Section
111 would require EPA to go beyond the use of technology-based standards that require sources
to operate more cleanly. The fact that at least some types of climate pollution standards of power
plants under Section 111 do not offend the major-questions doctrine is fatal to the proposal’s
assertion that the doctrine supports total disavowal of EPA’s authority to enact any such
standards.

B. The proposal deviates without adequate explanation from EPA’s prior recognition
that imposing technology-based climate pollution standards on power plants does
not offend the major-questions doctrine.

Two years ago, EPA addressed in detail whether imposing technology-based standards on
climate pollution from existing power plants offended the major-questions doctrine. It concluded
that it did not. 89 Fed. Reg. 39798, 39899-901 (May 9, 2024). That analysis post-dated and
accounted for the judicial decisions that the proposal now says call into question EPA’s authority.
See id. (concluding that technology-based standards are “fully consistent with the Supreme
Court's interpretation of the EPA's authority in West Virginia ™). True, aspects of that analysis
were specific to the particular suite of technology standards contained in the 2024 Carbon
Pollution Standards, and EPA repealed those standards on technical grounds, simultaneous with
the present proposal to deny all authority to regulate climate pollution from power plants. But
EPA’s repeal of the 2024 standards was itself arbitrary and capricious and unlawful. See
generally Pet. for Review, Am. Lung Ass’n v. EPA, D.C. Cir. No. 26-1238 (Sept. 17, 2026). More
fundamentally, even if EPA were correct that the specific 2024 standards were infeasible (for
example, that they required an unachievably high percentage reduction in carbon dioxide
emissions), that conclusion would not establish that there is no feasible level of reduction
technology. Indeed, standards for new plants have been on the books since 2015, confirming that
methods of effectively regulating climate pollution from power plants exist. The 2024 major-
questions analysis would apply equally to any and all feasible standards, to the extent that they,
like the 2024 rule, rely on “traditional ‘add-on [pollution] control[ ]’ akin to measures that the

125 The proposal is flatly incorrect when it says that West Virginia held “the EPA’s statutory
authority to establish emission limits under CAA section 111(a)(1) and (d) ‘is not close to the
sort of clear authorization required by our precedents.”” 91 Fed. Reg. at 59033. The quoted
language from West Virginia addresses whether “generation shifting can be described as a
‘system,”” not whether EPA may establish any kind of climate pollution standards under Section
111.597 U.S. at 732.
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EPA identified as BSER in prior CAA section 111 rules” that “improv[e] the performance of
individual sources.” 89 Fed. Reg. at 39899 (quoting West Virginia, 597 U.S. at 727). Any final
rule that likewise fails to acknowledge, let alone rebut, the Agency’s prior detailed analyses of
the major-questions issue would be arbitrary and capricious. See Fox, 556 U.S. at 515-16.

C. Were a court to consider the major-questions doctrine on a fresh slate, that doctrine
would not support the proposed repeal.

Even assuming EPA were free to consider afresh whether regulating climate pollution
from power plants implicates the major-questions doctrine, the proposal’s conclusion is incorrect.

1. The major-questions doctrine is not pertinent where the Supreme Court has
already definitively interpreted the statute and Congress has ratified that
interpretation.

As noted above, the major-questions doctrine is used where there is an open question
about how much authority Congress intended to delegate to an agency. Per the Supreme Court’s
most recent pronouncement on the subject, the doctrine provides relevant “context” in which
ambiguous statutory grants of authority should be interpreted: “[BJoth separation of powers
principles and a practical understanding of legislative intent suggest[] Congress would not have
delegated highly consequential power through ambiguous language.” Learning Resources, Inc. v.
Trump, 607 U.S. 229, 243 (2026); see also id. at 246 (observing that “ ‘a reasonable interpreter
would [not] expect Congress to “pawn[]’ such a ‘big-time policy call[] . . . off to another branch”
(quoting Biden v. Nebraska, 600 U.S. 477, 515 (2023) (Barrett, J., concurring))); id. at 301
(Barrett, J., concurring).!!” Regarding regulation of climate pollution under Section 111,
however, there is no open question to resolve. As discussed, the Supreme Court has already held
that Section 202(a) of the Clean Air Act unambiguously provides authority for EPA to regulate
greenhouse gases based on their contribution to climate change. Critically, Congress has
confirmed that reading.

Congress is the one actor in the federal system that could freely overrule Massachusetts
and the other Supreme Court decisions cited above. See, e.g., Kimble v. Marvel Entmt., LLC, 576
U.S. 446, 456 (2015). Yet Congress has never taken away EPA’s authority to regulate climate
pollution under Clean Air Act regulatory provisions, including Section 111.!2° To the contrary,
Congress has repeatedly taken action that makes sense only against the background
understanding that Section 111 does authorize EPA to regulate greenhouse gases based on their
contribution to climate change. Of particular note, the Inflation Reduction Act of 2022 expressly
contemplates in multiple locations that EPA will set greenhouse gas emissions standards for
certain sources under Section 111. For example, Section 136 imposes a charge on certain
facilities” methane emissions, but provides an exemption for facilities that are “subject to and in
compliance with methane emissions requirements” established by EPA “pursuant to subsections
(b) and (d) of section 7411.” See 42 U.S.C. § 7436(f)(6)(A). Section 135, titled the Low
Emissions Electricity Program and referencing “reductions in greenhouse gas emissions that
result from domestic electricity and use” in several provisions, in particular provides substantial
funding to the EPA Administrator “to ensure that reductions in greenhouse gas emissions are
achieved through use of the existing authorities of this Act.” Id. § 7435. That phrase would make
little sense if EPA lacked any authority to secure reductions of greenhouse gas emissions from
electric generating units. Indeed, when Congress added that instruction in 2022, EPA was, and
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had been, actively pursuing greenhouse gas reductions through its existing authorities in Section
111, 202, and 231. See, e.g., Repeal of the Affordable Clean Energy Rule, 89 Fed. Reg. 39798,
39,824-25 (May 9, 2024) (summarizing history of Section 111 greenhouse gas standards for
power plants); 89 Fed. Reg. at 27882-83 (summarizing history of Section 202(a) greenhouse gas
standards on vehicles); Control of Air Pollution From Airplanes and Airplane Engines, 86 Fed.
Reg. 2136 (Jan. 11, 2021) (setting Section 231 greenhouse gas standards on aircraft engines); see
generally Greg Dotson & Dustin J. Maghamfar, The Clean Air Act Amendments of 2022: Clean
Air, Climate Change, and the Inflation Reduction Act, 53 Envtl. L. Rptr. 10017, 10026-35 (2023)
(summarizing 2022 amendments and implications for regulation of greenhouse gases under the
Clean Air Act), https://perma.cc/4JPV-AE2M.

In addition, provisions added by the Inflation Reduction Act repeatedly refer to carbon
dioxide and other greenhouse gases as “air pollutants,” with no indication that the usage of that
term was intended to be distinct from other appearances in the Act. For example, Section 135,
the Low Emissions Electricity Program, states that “[t]he term ‘greenhouse gas’ means the air
pollutants carbon dioxide, hydrofluorocarbons, methane, nitrous oxide, perfluorocarbons, and
sulfur hexafluoride.” 42 U.S.C. § 7435(c) (emphasis added); accord id. §§ 7432(d)(4), 7436(1),
7438(d), 7545(0)(1)(G). Section 133 concerns grants “to reduce air pollution” and directs
consideration of strategies to reduce, among other things, greenhouse gases — defined as “the air
pollutants carbon dioxide, hydrofluorocarbons, methane, nitrous oxide, perfluorocarbons, and
sulfur hexafluoride.” Id. § 7433(d)(2). Section 137 refers to “Greenhouse Gas Air Pollution Plans
and Implementation Grants,” and establishes funding for states to “develop[] a plan for the
reduction of greenhouse gas air pollution.” Id. § 7437(b); see also id. § 7437(d)(2) (defining the
“air pollutants” comprising greenhouse gas). Coming well after Massachusetts and after EPA’s
promulgation of greenhouse gas standards under Section 111 specifically, these provisions reflect
Congressional ratification of Massachusetts and its progeny.'?!

Beyond the Inflation Reduction Act, Congress has repeatedly recognized EPA’s authority
to set greenhouse gas emissions limits for vehicles under the similarly worded Section 202 —
including by creating tax credits for vehicles that meet EPA’s standards. See, e.g., 26 U.S.C.

§§ 30B(b)(3)(B), 30D(f)(7); see also 42 U.S.C. §§ 17013(a)(1) (establishing incentive program
for advanced technology vehicles, defined with regard to compliance with EPA standards); 42
U.S.C. §§ 13212(1)(3)(C). Congress has also appropriated funds to EPA in response to Agency
budget requests specifically referencing the need for appropriations to fund the development and
promulgation of greenhouse gas regulations under the Clean Air Act — in some cases, after
rejecting the efforts of individual legislators to prohibit the use of funds for developing
greenhouse gas emissions regulations. See, e.g., U.S. Environmental Protection Agency, Fiscal
Year 2015, Justification of Appropriation Estimates for the Committee on Appropriations, at 12,
213, EPA-190-R-14-002 (2014); Continuing Appropriations Resolution, 2015, Pub. L. No. 113-
164, 128 Stat. 1867 (2014); Consolidated and Further Continuing Appropriations Act, 2015, Pub.
L. No. 113-235, 128 Stat. 2130 (2014); see generally Greg Dotson, Looking for Your Friends at a
Cocktail Party: the Dubious Role of Rejected Legislation and the Overlooked Potential of the
Presidential Appropriations Process, Harv. L. Sch. J. on Legis. Online (2024),
https://perma.cc/3HW7-7G2J.

None of the proposal’s purported counter-examples demonstrate that Congress
understands Section 111 differently. Congress’ disapproval under the Congressional Review Act

89


https://perma.cc/4JPV-AE2M
https://perma.cc/3HW7-7G2J

of certain EPA actions taken under the Clean Air Act — which do not implicate EPA’s authority to
set greenhouse gas standards — says nothing about whether Congress understands Section 111 to
authorize regulation of climate pollutants. See generally 5 U.S.C. § 801 et seq. Far more relevant
is the fact that Congress used the Congressional Review Act to disapprove a Trump I
administration effort to repeal greenhouse gas emissions standards for oil and gas operations
under Section 111. See Pub. L. No. 117-23; 85 Fed. Reg. 57018 (Sept. 14, 2020). As discussed
elsewhere in this comment, the underlying standards that the disapproved rule sought to repeal
regulated methane emissions from oil and gas operations expressly based on methane’s
contribution to climate change. See 81 Fed. Reg. 35824, 35834-37 (June 3, 2016).

The unenacted 2007 bill referenced by the proposal would have given EPA additional
authorities to address climate change, going far beyond the authority to set emissions standards
for particular classes of sources already conferred by Section 111 — including the authority to set
a total nationwide cap on greenhouse gas emissions from a// sources. See H.R. 1590, sec. 701,
704 (2007). Likewise, the unenacted 2009 bill would have put in place economy-wide
greenhouse gas emission reduction targets, in addition to addressing a host of other topics
including renewable energy standards, grid improvements, and energy efficiency. See H.R. 2454,
tit. VII (2009). Congress’ apparent decision not to give EPA and other agencies additional
authority to fight climate change does not disprove that EPA has pre-existing authority under the
Clean Air Act to set emissions standards for particular source categories. To the contrary, the
2007 and 2009 bills confirm that EPA has such pre-existing authority, including by setting
deadlines and minimum-stringency floors for EPA to use that authority. See H.R. 1590, sec. 706
(directing EPA to enact greenhouse gas emissions standards for vehicles under Section 202 at
least as stringent as standards adopted by California in 2004, and providing deadlines for
subsequent revisions to require further reductions); H.R. 2454, sec. 821(a) (directing EPA to
promulgate greenhouse gas emissions standards for vehicles under Section 202 by a date
certain); see also H.R. 2454, sec. 811(a)(2) (directing EPA to use its authority “under section
111 to set greenhouse gas emissions standards for certain sources).

In a similar vein, the 2020 American Innovation and Manufacturing Act requires the
production and use of hydrofluorocarbons to drop below set targets in certain subsectors,
including vehicle A/C systems. But it does not speak to — let alone displace — EPA’s separately
conferred authority to regulate climate pollution from major sources under Section 111. There is
no conflict between delegating to EPA the authority to limit greenhouse gas emissions from a
subset of sources under Section 111 and enacting a detailed regime placing additional restrictions
on the refrigeration and air conditioning sector’s use of a particularly deleterious subset of
greenhouse gases.

Likewise, the RFS program provides additional, not displacing authority. Cf.
Massachusetts, 549 U.S. at 530 n.29 (“We are moreover puzzled by EPA's roundabout argument
that because later Congresses chose to address stratospheric ozone pollution in a specific
legislative provision, it somehow follows that greenhouse gases cannot be air pollutants within
the meaning of the Clean Air Act.”). Indeed, EPA itself acknowledged two years ago that its rule
implementing the AIM Act phasedown and its source-specific greenhouse gas emissions
standards (in that case, its vehicle standards under Section 202(a)) complemented each other. See
89 Fed. Reg. at 27918. The proposal fails to acknowledge or explain EPA’s deviation from its
own prior position that the two regulatory authorities coexist harmoniously, as required for
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reasoned administrative decisionmaking. See generally FCC v. Fox Television Stations, Inc., 556
U.S. 502, 515-16 (2009) (“Fox”). And it is well established that EPA may regulate emissions of
air pollutants under its general authority to set standards for certain categories of sources (such as
stationary sources that contribute significantly to dangerous pollution under Section 111, and
vehicles under Section 202(a)), notwithstanding that specialized provisions of the Clean Air Act
impose additional restrictions on the same pollutants. For example, EPA sets standards for
emissions of volatile organic compounds (VOCs) from vehicles under Section 202(a), see, e.g.,
89 Fed. Reg. at 28095, and from stationary source categories listed under Section 111, see
generally 40 C.F.R. part 60, notwithstanding that Section 183 of the Act directs EPA to set
emissions standards for VOCs from consumer or commercial products, see 42 U.S.C. § 7511b(e),
and Section 112 directs EPA to regulate named VOC:s as part of the hazardous pollutants
program, id. § 7412(b). EPA also regulates precursor pollutants that cause acid rain under the
National Ambient Air Quality Standards program, see 40 C.F.R. §§ 50.11, 50.17, and under
Section 202(a), see 89 Fed. Reg. at 27833, notwithstanding that Title IV provides additional
authority to curb acid deposition. See 42 U.S.C. § 7651 et seq.

Nor is there any conflict between EPA’s authority to regulate climate pollution from
power plants under Section 111 and Congress’ subsequent establishment of programs that
incentivize reductions in greenhouse gases from other sources, as in Sections 135 and 136 of the
Inflation Reduction Act. As discussed above, those two provisions affirmatively support EPA’s
authority to regulate greenhouse gases under other provisions of the statute. More to the point,
Congress is free to offer both sticks and carrots to tackle the same or related issues. The use of
one does not logically preclude the other, particularly where the provisions are complementary —
for example, regulatory restrictions on the quantity of greenhouse gases emitted from power
plants, and the establishment of funding streams for industry-related outreach, technical
assistance, and partnerships designed to reduce greenhouse gas emissions in the electricity sector.
See 42 U.S.C. § 7435.

For this reason, Congress’ express reference to greenhouse gases in these provisions does
not carry the same negative implication that the Supreme Court assigned to statutory provisions
explicitly delegating authority to impose tariffs in Learning Resources. In that case, the Court
held that Congress’ explicit delegation of the heartland-Legislative Branch authority to raise
funds via tariffs in some statutory provisions counseled against assuming Congress intended to
implicitly delegate that same authority in a separate provision. 607 U.S. at 243-44. Here, by
contrast, the proposal suggests that Congress’ express delegation of one authority precludes
implicit delegation of a distinct authority, simply because both relate to the same underlying
problem. Given that Congress itself has confirmed that the Clean Air Act confers on EPA the
authority to regulate climate pollution under Section 111, there is simply no occasion for EPA to
call on the major-questions doctrine to attempt to divine what Congress intended.

2. The proposal elides the relevant interpretive question.

Even assuming there was an open question of Congressional design left for the major-
questions doctrine to answer, the proposal gets the application of the doctrine wrong from the
jump. As noted above, the major-questions doctrine is a tool to determine what a statute means.
What interpretive question the tool is used to answer therefore matters as much as whether the
tool is wielded correctly or incorrectly. Here, the question is whether EPA has at least some
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authority under Section 111 to set emissions standards on climate pollution from power plants. If
the answer to that question is yes, then EPA’s proposal to disclaim any authority to regulate
climate pollution from power plants is contrary to the statute.

The proposal therefore misses the mark to the extent it relies on “the types of controls
that the EPA has historically required regulated entities to implement” under Section 111. 91 Fed.
Reg. at 59033. For the reasons already discussed, whether EPA has authority to regulate climate
pollution from power plants under Section 111 — that is, to set any standards at all — is a distinct
interpretive question from whether it has authority to impose particular kinds of standards, as
demonstrated by West Virginia. See 597 U.S. at 727 (contrasting requirements imposed on power
plants under the Clean Power Plan with “more traditional air pollution control measures” like
“efficiency improvements, fuel-switching, and add-on control” (quotation marks omitted)).

The only time that the mere authority to regulate climate pollution from a source category
— as opposed to a particular method of regulation — has been held to pose a major question was in
UARG, which held that Congress did not intend EPA to regulate under the PSD and Title V
programs relatively small stationary sources that would trip those programs’ numerical emissions
thresholds solely by virtue of the amount of greenhouse gases they emit. As discussed, the
Supreme Court held that any regulation of greenhouse gas emissions from such sources (but not
from “anyway” sources that were already subject to those permitting programs for other
emissions) would contravene Congress’ intent by increasing the number of sources subject to
those provisions by orders of magnitude, and by subjecting to regulation small sources that
Congress did not expect would be subject to the administratively complex Title V and PSD
regimes. Id. at 327. This was evidenced by the fact that, when applied to greenhouse gas
emissions, the Clean Air Act’s statutory thresholds for triggering permitting requirements are 100
or 250 tons per year of any regulated pollutant — thresholds that have a dramatically different and
more expansive impacts when applied to greenhouse gas pollution compared to other pollutants.

No such contrary textual indicators are present here. Separate and apart from their
contribution to climate pollution, power plants are subject to regulation under the Clean Air Act
because of the other pollutants they emit. Imposing climate-pollution standards on power plants
therefore does not expand the range of entities regulated under the statute. Nor does anything in
the wording of Section 111 need to give way in order for EPA to sensibly regulate climate
pollution from power plants. To the contrary, EPA follows the same process for setting climate
pollution standards under Section 111 as it does other types of pollutant standards. For new
power plants, it sets a federal “standard of performance” defined as ““a standard for emissions of
air pollutants which reflects the degree of emission limitation achievable through the application
of the best system of emission reduction which (taking into account the cost of achieving such
reduction and any non-air quality health and environmental impact and energy requirements) the
Administrator determines has been adequately demonstrated.” 42 U.S.C. § 7411(a)(1), (b)(1)(B).
And for existing power plants, EPA “shall prescribe regulations which shall establish a
procedure” similar to that used in Section 110 of the act “under which each State shall submit to
the Administrator a plan” setting a standard of performance for the pollutant. /d. § 7411(d). Thus,
applying Section 111 to regulate climate pollution from power plants is not akin to applying the
PSD and Title V programs to a whole new universe of sources, but is instead akin to regulating
greenhouse gases from large stationary sources that were already subject to the PSD and Title V
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programs by virtue of the large quantity of other pollutants they emitted. UARG explicitly held
that the latter type of regulation was permissible. /d. at 329.

The proposal nevertheless maintains that the major-questions analysis may consider not
just EPA’s bare authority to regulate climate pollution from power plants under Section 111, but
the specific methods of regulation EPA has employed in practice — in particular, methods that
“shift[] the power sector away from fossil fuels.” 91 Fed. Reg. at 59033. As an initial matter, the
proposal is incorrect in suggesting that any standards that have the practical result of inducing
more production of one type of energy than another is suspect. But even taking the argument on
its own terms, it fails. The proposal insists that EPA’s “past statements and regulatory efforts
demonstrate that the only way to meaningfully address GHG emissions from fossil fuel-fired
power plants is generation shifting.” /d. But the proposal does not back up that assertion. It
points to the 2015 Clean Power Plan and the 2024 Carbon Pollution Standards. But of those two,
only the Clean Power Plan was premised on shifting power generation from fossil fuels to
renewable sources. According to the proposal, the Carbon Pollution Standards were more of the
same because they “included a retirement subcategory that incentivized voluntary retirement of
fossil fuel-fired plants in favor of different forms of generation.” /d. Not only does this
description not match the Carbon Pollution Standards’ approach of creating subcategories that
recognize the different cost-reasonableness of controls based on available periods of amortization
considering planned retirements and operating horizons of power plants, but even if it were
accurate, provisions that incentivize generation-shifting are logically distinct from provisions that
require generation-shifting.

For reasons discussed further below, the Carbon Pollution Standards did not offend the
major-questions doctrine. But even spotting EPA the proposition that the 2024 Carbon Pollution
Standards contemplated generation-shifting and were impermissible, the proposal makes no
effort to demonstrate that it is impossible for EPA to impose emissions controls different than the
suite selected in the Carbon Pollution Standards. The fact that EPA previously determined that
that suite of standards was the best way to regulate emissions from power plants does not
establish that no other ways exist. The proposal does not, for example, contend that primary
system of emissions reduction relied on by the Carbon Pollution Standards (carbon capture and
sequestration) resembles the method of regulation prohibited by West Virginia. Ditto the suite of
heat rate improvements that the first Trump administration identified as the best system of
reduction available in the 2019 Affordable Clean Energy Rule. See 84 Fed. Reg. 32520 (July 8,
2019). Regardless of debates one may have about the relative merits of these different
technologies for reducing power plants’ greenhouse gas emissions, EPA does not show — nor can
it show — that Section 111 categorically excludes them from consideration as a system of
emission reduction that might serve as the basis for standards. The proposal’s myopic focus on
one particular type of regulation dooms its major-questions analysis.

Lastly, EPA ignores the fact that, if all other systems of emission reduction truly were
infeasible, it could set a standard based on the most efficient generation technology currently in
use. This would which would at least provide an enforceable baseline emission limit that would
prevent backsliding, avoid the use of poorer and less efficient plant models that certain operators
might prefer, and prevent unexpected pollution increases, even if these standards did not
appreciably reduce emissions from the status quo. While such “business-as-usual” standards are
rarely be justified in light of more effective technologies, EPA has not shown that Congress
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would prefer no standards at all for such sources — which would be the effect of EPA’s proposed
application of the major-questions doctrine.

3. The authority to regulate power plant climate emissions under Section 111 does
not, by itself, meet the major-questions criteria identified by the Supreme Court.

The power to impose an additional technology-based emissions standard on power plants
does not trigger the major-questions doctrine. That doctrine applies only to “extraordinary
cases.” Brown & Williamson, 529 U.S. at 159. In Brown & Williamson, the doctrine was
triggered because, among other reasons, Congressional pronouncements foreclosed the reading
in question. 1d.; cf. Learning Resources, 607 U.S. at 243-44 (noting that Congress typically
speaks in express terms when it delegates the power of the purse in particular but did not do so in
statute under review). But for the reasons already stated, Congress has endorsed EPA’s authority
to regulate climate pollution under Section 111.

Absent a Brown & Williamson-style conflict with another Congressional enactment, such
extraordinary cases occur where an agency’s assertion of newfound authority is both
“unheralded,” UARG, 573 U.S. at 324, and a “transformative expansion” of the scope of its
authority (especially under an ancillary or little-used provision of a statute). West Virginia, 597
U.S. at 721; see also Nebraska, 600 U.S. at 501. The authority in question must also have
profound economic and political significance. West Virginia, 597 U.S. at 721. None of those
factors are implicated by regulating climate pollution from power plants under Section 111, let
alone all three.

a. The authority to regulate climate pollution from power plants is well-established,
not unheralded.

The proposal entirely misses an important aspect of the problem, see State Farm, 463
U.S. at 43, by focusing on whether regulating greenhouse gases was novel at the time EPA issued
the endangerment finding for power plants in 2015, and failing to consider whether exercise of
that authority is unheralded today. It ignores Congress, the federal judiciary, and EPA’s own
consistent recognition of that authority in the ensuing 10-plus years, all of which cut against any
finding that regulating greenhouse gases from power plants under Section 111 is a new or
obscure invention.

Even looking solely at the state of play in 2015, EPA’s authority to regulate greenhouse
gases from power plants under Section 1