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|

Nov. 17, 2006.
|

Certified for Partial Publication*

Synopsis
Background: Citizens groups filed petitions for writ of
mandate seeking revocation of city's approval of supercenter
retail project, and one group asserted violations of California
Environmental Quality Act (CEQA) and zoning ordinances.
In consolidated proceeding, the Superior Court, Napa County,
Nos. 26-27462 and 26-27534, Raymond A. Guadagni, J.,
denied petitions. Groups appealed, and city cross-appealed.

Holdings: The Court of Appeal, Gemello, J., held that:

CEQA provision on subsequent or supplemental
environmental impact reports (EIR) applied to determine
whether proposed change from shopping center to
supercenter required further CEQA review;

identity of tenant for proposed supercenter project was
irrelevant to CEQA review;

supercenter was required to be identified in environmental
review;

evidence did not support city's finding that second phase of
project did not materially increase size of retail component;

evidence did not support city's determination that proposed
supercenter would not have significant traffic effects; and

city was required to consider any urban decay effects beyond
city's boundaries.

Reversed and remanded.
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Responsible Growth.
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GEMELLO, J.

*1066  The City of American Canyon (City) adopted a
mitigated negative declaration for a multi-use development
project that was to be constructed in two phases. After the
negative declaration and the project approval became final,
the developer changed the size and type of retail development
proposed for Phase Two of the project, replacing a shopping
center with a 24–hour supercenter that combined a big-box
discount store and a full grocery store. The City approved
the supercenter proposal without requiring supplemental
environmental review under the California Environmental
Quality Act (CEQA) ( Pub. Resources Code, § 21000 et seq.)
or a major modification approval or conditional use permit
under its zoning ordinance.
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We conclude that the City prejudicially violated CEQA.
First, the City unreasonably minimized the size increase
in the Phase Two retail component. That error fatally
undermined the validity of the City's updated traffic analysis.
The City's determination that the project changes would
not substantially increase the project's impact on traffic is
not supported by substantial evidence. Second, the City
failed to proceed as required by law when it *1067
refused to consider the extraterritorial effects of the proposed
supercenter, specifically the urban decay effects that might
result from store closures in neighboring cities caused by
economic competition from the supercenter.

We also conclude that the City prejudicially violated its
zoning ordinance by approving the supercenter without
approving a major modification application. We reject the
Appellants' other claims of zoning ordinance violations.

Background

Master Plan Approval in 2003
On July 10, 2003, Lake Street Ventures (Developer) applied
for land use approvals **316  for a development called Napa
Junction Project (Project) to be located on a 40–acre site on

Highway 29 in American Canyon.1 The Project consisted of
three main components, a hotel, multi-family residences with
a park, and retail space. The Developer planned to develop
the Project in two phases of approximately 20 acres each.
Phase One consisted of approximately 32,000 square feet of
retail space, the hotel and the multifamily housing. Phase Two
added about 165,000 square feet of retail space in various size
buildings and pad sites on the northern half of the property.

With its application for design permit of Phase One, the
developer submitted a site plan and a landscape plan. The site
plan showed a detailed layout of the Phase One area, but the
Phase Two area was simply a blank space with the notations
“163,000 SF developable area” and a “future road” indicated
by dotted lines running north to south. The Project's landscape
plan, on the other hand, showed a detailed layout for Phase
Two, which included a roadway, parking areas, and at least
eight retail buildings or pads.

In October 2003, the City issued an Initial Study and
Mitigated Negative Declaration of Environmental Impact
(MND). The MND incorporated the Project site plan, which
showed an essentially blank Phase Two area. The MND also
incorporated a traffic study (MND Traffic Study), which

analyzed site access to and internal circulation within the
Project based on the landscape plan, which showed a detailed
layout for the Phase Two area.

In accord with the Planning Commission's recommendation,
the City Council adopted the MND and approved the Project
in December 2003 by adopting a zoning ordinance and map
amendment, a General Plan amendment, and a tentative map.

*1068  Wal–Mart Supercenter Proposal in July–August 2004
In July and August 2004, Wal–Mart applied for a design
permit and a sign program for the proposed construction of a
Wal–Mart Supercenter in the Phase Two area of the Project.
The proposed supercenter would operate seven days a week,
24 hours a day and would include a full service grocery
department in addition to a general merchandise department.
The Planning Commission staff reported, “The proposed site
plan would locate an approximately 173,653–square–foot
building and a 12,676–square–foot outdoor garden center
on a 15.48–acre site at the northeast corner of the Napa
Junction property, separated by a parking lot from Highway
29. An outdoor seasonal event sales area of 7,625 square
feet is proposed in the parking lot near the southern building
entrance and would occupy 24 parking spaces when in use.
[¶¶] The remaining portion of Phase II at the southeast corner
of Highway 29 and Napa Junction Road is reserved for future
uses and will be subject to separate design review.”

Public concern about the proposed supercenter emerged
almost immediately. American Canyon Community United
for Responsible Growth (Appellant) formed and demanded
CEQA review. City staff advised the Planning Commission
that further CEQA review was unnecessary: “The subject
project includes 154,074 square feet of commercial uses
(excluding the stockroom, employee use area and seasonal
events sales area), which when added to the 37,930 square
feet of commercial uses  **317  currently planned for
Phase I, is consistent with the 196,000 square feet evaluated
by the Mitigated Negative Declaration for the entire Napa
Junction project. [¶] Because there are no substantial changes
that have occurred ... that would require revisions to
the previously-approved Mitigated Negative Declaration, ...
further California Environmental Quality Act documentation
is not needed.” Following a heavily-attended public hearing
and the receipt of conflicting legal opinion letters from
the City Attorney and Appellant, the Planning Commission
approved the supercenter on the condition that the hours be
restricted to 6:00 a.m. to midnight. The Commission found
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that further environmental review of the Project was not
required.

Appellant appealed the Commission's decision to the City
Council, and Wal–Mart appealed the restriction on its
operating hours. The City Manager provided the City Council
with a fiscal impact report analyzing the costs and revenues
the City could expect if the supercenter proposal went
forward. In response, Appellant submitted its own expert's
study of the economic effects of the supercenter, which
included regional store closures that could lead to urban
decay. Appellant also submitted several studies of the effects
of supercenter development in other areas of the country.

*1069  City staff released a revised trip generation analysis
for the Project, which evaluated the number of vehicle
trips that would be generated by the Project if it included
the supercenter. Using 154,074 as the square footage of
the supercenter, the analysis projected traffic at levels
below those projected in the MND Traffic Study. Appellant
responded by submitting its own traffic studies that concluded
the Project with the supercenter would generate significantly
more traffic than had been projected in the MND Traffic
Study.

Following public hearings, the City Council approved the
design permit application and sign program and reversed
the Planning Commission's restriction on the supercenter's
operating hours. The City issued a notice of determination
that the Project would not have a significant effect on the
environment.

Trial Court Proceedings
Appellant filed a petition for writ of mandate in the superior
court seeking revocation of the City's approval of the
supercenter proposal. Appellant argued the approval violated
CEQA and the City's zoning ordinance. Citizens Against Poor
Planning, an organization that formed after the supercenter
was approved, and Stacy Su (collectively, Citizen Appellants)
also filed a petition for a writ of mandate challenging the
supercenter approval and also asserted CEQA and zoning
ordinance violations. The actions were consolidated in the
superior court.

The trial court denied the petitions. It concluded that the City's
determination that no supplemental environmental review
was necessary was supported by substantial evidence in
the administrative record. On the alleged zoning ordinance

violations, the court found either that the City complied with
the ordinance or that its noncompliance was nonprejudicial.

Both petitioners appealed. Appellant raises several CEQA
issues and argues the City prejudicially violated its zoning
ordinance. The City filed a protective cross-appeal arguing it
did not violate its zoning ordinance. Citizen Appellants filed
an appeal that focuses on a single CEQA issue, whether the
City violated CEQA by failing to consider cross-jurisdictional
impacts. While the appeals were pending, Appellant filed
two petitions for writs of supersedeas seeking stays of
construction of the supercenter. **318  This court denied
both petitions and expedited briefing of the appeals.

Discussion

After discussing the applicable standard of review, we address
the CEQA issues raised on appeal and then proceed to the
zoning ordinance issues.

*1070  I. Standard of Review
 Judicial review in an administrative mandamus action is
limited to ascertaining “whether the respondent has proceeded
without, or in excess of jurisdiction; whether there was a
fair trial; and whether there was any prejudicial abuse of
discretion. Abuse of discretion is established if the respondent
has not proceeded in the manner required by law, the order or
decision is not supported by the findings, or the findings are
not supported by the evidence.” (Code Civ. Proc., § 1094.5,
subd. (b).) This standard governs our review of the City's
compliance with CEQA and with its zoning ordinance. (Lucas
Valley Homeowners Assn. v. County of Marin (1991) 233
Cal.App.3d 130, 142, 284 Cal.Rptr. 427 (Lucas Valley ); Code

Civ. Proc., § 1094.5; Pub. Resources Code, § 211682; see also
Bowman v. City of Petaluma (1986) 185 Cal.App.3d 1065,
1071–1072 & fn. 7, 230 Cal.Rptr. 413 [same standard of
review under §§ 21168, 21168.5].)

 The scope of our review is identical with that of the
superior court. (Desmond v. County of Contra Costa (1993)
21 Cal.App.4th 330, 334, 25 Cal.Rptr.2d 842.) We examine
all relevant evidence in the entire record, considering both
the evidence that supports the administrative decision and the
evidence against it, in order to determine whether or not the
findings of the agency are supported by substantial evidence.
(Id. at p. 335, 25 Cal.Rptr.2d 842.) Substantial evidence
is evidence of ponderable legal significance, reasonable in
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nature, credible, and of solid value, evidence that a reasonable
mind might accept as adequate to support a conclusion. (Ibid.)
The burden is on the appellant to show there is no substantial
evidence to support the findings of the agency. (Id. at p. 336,
25 Cal.Rptr.2d 842.)

II. CEQA Issues
After providing an overview of the relevant legal standards
under CEQA, we address and reject Appellant's argument
that section 21166 does not govern our review because
Phase Two is a new project. We then apply the standards of

section 211663, considering first whether the City accurately
identified the changes in the previously-approved Project;
second, whether *1071  the project changes would have a
substantially increased effect on traffic; and third, whether
the City violated CEQA by refusing to consider possible
extraterritorial urban decay effects of the supercenter.

 When a local agency intends to carry out or approve a
project covered by **319  CEQA, the agency must prepare
and certify the completion of an environmental impact report
(EIR) if the project may have a significant effect on the
environment. (§ 21151, subd. (a).) “An EIR is required
whenever it can be ‘fairly argued on the basis of substantial
evidence that the project may have significant environmental
impact.’ [Citations.]” (Friends of Davis v. City of Davis
(2000) 83 Cal.App.4th 1004, 1016–1017, 100 Cal.Rptr.2d
413.) When, on the other hand, “[t]here is no substantial
evidence, in light of the whole record before the lead
agency, that the project may have a significant effect on
the environment,” the lead agency must prepare a negative
declaration to that effect. (§ 21080, subd. (c)(1); Guidelines,

§§ 15064, subd. (f)(3), 15070.)4 The agency must prepare
a mitigated negative declaration when “[a]n initial study
identifies potentially significant effects on the environment,
but (A) revisions in the project plans or proposals made by,
or agreed to by, the applicant before the proposed negative
declaration and initial study are released for public review
would avoid the effects or mitigate the effects to a point where
clearly no significant effect on the environment would occur,
and (B) there is no substantial evidence, in light of the whole
record before the lead agency, that the project, as revised, may
have a significant effect on the environment.” (§ 21080, subd.
(c)(2); Guidelines §§ 15064, subd. (f)(2), 15070.)

As noted above, the City adopted an MND for the Project
and approved the Project in 2003. Since the time limitations
for challenging the MND have expired, the City's compliance

with CEQA at that stage of the proceedings is conclusively
presumed. (§ 21167.2.) Appellants do not contest the City's
compliance with CEQA when it approved the Project in 2003.

When an agency has prepared an EIR, it shall not require
a subsequent or supplemental EIR to be prepared unless, as
relevant here, “substantial changes are proposed in the project
which will require major revisions of the environmental
impact report.” (§ 21166, subd. (a).) Although the statute
speaks only in terms of the EIR, CEQA Guidelines apply
section 21166 to *1072  project changes following an
agency's adoption of a negative declaration or a mitigated
negative declaration as well as an EIR, and this interpretation
has been upheld. (Guidelines, § 15162; Benton v. Board of
Supervisors (1991) 226 Cal.App.3d 1467, 1477–1481, 277
Cal.Rptr. 481.)

Guidelines section 15162 provides in part: “(a) When ... a
negative declaration [has been] adopted for a project, no
subsequent EIR shall be prepared for that project unless
the lead agency determines, on the basis of substantial
evidence in the light of the whole record, one or more
of the following: (1) Substantial changes are proposed
in the project which will require major revisions of the
previous ... negative declaration due to the involvement
of new significant environmental effects or a substantial
increase in the severity of previously identified significant
effects ... (b) If changes to a project ... occur ... after adoption
of a negative declaration, the lead agency shall prepare a
subsequent EIR if **320  required under subdivision (a).
Otherwise the lead agency shall determine whether to prepare
a subsequent negative declaration, an addendum, or no further
documentation.”

 Section 21166 and Guidelines section 15162 (hereafter,
collectively referred to as section 21166) represent “a shift
in the applicable policy considerations. The low threshold
for requiring the preparation of an EIR in the first instance
is no longer applicable; instead, agencies are prohibited
from requiring further environmental review unless the stated
conditions are met. [Citation.]” (Friends of Davis, supra,
83 Cal.App.4th at pp. 1017–1018, 100 Cal.Rptr.2d 413.)
“[S]ection 21166 comes into play precisely because in-depth
review has already occurred, the time for challenging the
sufficiency of the original EIR has long since expired (§
21167, subd. (c)), and the question is whether circumstances
have changed enough to justify repeating a substantial portion
of the process.” (Bowman, supra, 185 Cal.App.3d at pp.
1073–1074, 230 Cal.Rptr. 413.)
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The issue before us is whether, in light of the whole
record, there is substantial evidence to support the City's
determination that the proposed changes in the Project
would not create significant new or substantially increased
environmental effects requiring major revisions in the MND
or preparation of an EIR. (See Guidelines, § 15162(a)(1);
Snarled Traffic Obstructs Progress v. City and County of San
Francisco (1999) 74 Cal.App.4th 793, 798, 88 Cal.Rptr.2d
455.)

A. Section 21166 Applies
 As a preliminary matter, we conclude section 21166 governed
whether further environmental review of the supercenter
proposal was required under CEQA. Appellant argues that
the project is not subject to section 21166 *1073  because
the supercenter proposal was essentially a new project, not a
change in the original Project.

 In support of its argument, Appellant relies on Sierra Club v.
County of Sonoma (1992) 6 Cal.App.4th 1307, 8 Cal.Rptr.2d
473. Sierra Club discussed section 21166 in the context of
tiered EIRs. (Sierra Club, at pp. 1318–1320, 8 Cal.Rptr.2d
473.) A separate statutory scheme within CEQA governs
tiered EIRs. Tiered EIRs are used when an agency prepares
a program EIR for an extensive land use proposal that will
encompass multiple site-specific projects. (Sierra Club, at
pp. 1318–1320, 8 Cal.Rptr.2d 473.) An EIR is required
for a site-specific project within the larger program if the
project may cause significant effects on the environment.
(Id. at p. 1319, 8 Cal.Rptr.2d 473; § 21094.) This standard
applies unless the agency determines the project is subject to
section 21166. (Sierra Club, at p. 1319, 8 Cal.Rptr.2d 473; §
21094, subd. (b).) In the context of tiered EIRs, Sierra Club
held that section 21166 governed “only when the question
is whether more than one EIR must be prepared for what
is essentially the same project.” (Sierra Club, at p. 1320,
8 Cal.Rptr.2d 473, emphasis added.) The project at issue
was a proposal to change the mining and agricultural use
designations for specific parcels of land and to allow mining
on one of the newly designated mining parcels. The court
held that this project was not essentially the same as the
proposal considered in the program EIR, a proposed county-
wide management plan for gravel and hardrock mining. (Id. at
pp. 1313–1314, 1320–1321, 8 Cal.Rptr.2d 473.) Thus, section
21166 did not apply. (Sierra Club, at p. 1321, 8 Cal.Rptr.2d
473.)

Here, the supercenter proposal was not a specific application
of a larger management plan that was evaluated in a program
**321  EIR. Rather, it was a proposed change (from a

shopping center to a supercenter) in Phase Two of the same
multiuse development that was evaluated in the 2003 MND.
This project change is comparable to the project changes
held to be subject to section 21166 in several appellate
court decisions: the reconfiguration of a medical research and
laboratory complex in Fund for Environmental Defense v.
County of Orange (1988) 204 Cal.App.3d 1538, 252 Cal.Rptr.
79; the modification of a proposed subdivision in Bowman,
supra, 185 Cal.App.3d 1065, 230 Cal.Rptr. 413; and the
relocation of a winery in Benton, supra, 226 Cal.App.3d 1467,
277 Cal.Rptr. 481. (Sierra Club, supra, 6 Cal.App.4th at p.
1320, 8 Cal.Rptr.2d 473.) Section 21166 applies to the project
change.

B. The City Did Not Accurately Identify the Changes to the
Project

The first step in determining whether supplemental
environmental review is required under section 21166 is to
identify the changes in the project that *1074  were not
considered in the original environmental review document.
Aspects of the Project that were known at the time of the
MND are not subject to our review because the MND, even
if flawed, is final and not subject to reconsideration. (§
21167.2.) The parties disagree about how the supercenter
proposal differed from the original Project. We conclude that
the supercenter proposal substantially changed the type and
size of the retail component of Phase Two.

1. Identity of Tenant

 Preliminarily, we reject Respondents' assertion that this
appeal is fundamentally a challenge to the identity of the
tenant in Phase Two, rather than to the nature of the
development. The identity of a tenant is irrelevant to CEQA
review. (Maintain Our Desert Environment v. Town of Apple
Valley (2004) 124 Cal.App.4th 430, 443–449, 15 Cal.Rptr.3d
322.) Here, Appellants base their argument on the particular
type of retail use proposed, a supercenter consisting of a big-
box discount store combined with a full grocery store, rather
than the identity of the company that plans to operate the
supercenter. It may be that Wal–Mart is the only company
that operates supercenters in this region, but that fact does not
convert Appellants' arguments into a challenge to the identity
of the tenant.
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It also may be that Appellants are motivated by opposition to
Wal–Mart's policies that are unrelated to the environmental
effects of this proposed supercenter development. Those
motivations are also irrelevant to our analysis. As the Fifth
District declared in a similar CEQA case challenging the
construction of a Wal–Mart supercenter, we give no weight
to insinuations that Wal–Mart is a destructive economic force
inherently inferior to smaller merchants, or that community
organizations opposing Wal–Mart are front organizations
defending the narrow economic interests of unionized
workers or economic competitors. “[W]e have no underlying
ideological agenda and have strictly adhered to the accepted
principle that the judicial system has a narrow role in land use
battles that are fought through CEQA actions.” (Bakersfield
Citizens for Local Control v. City of Bakersfield (2004) 124
Cal.App.4th 1184, 1196, 22 Cal.Rptr.3d 203.) Our role is
to decide whether there is substantial evidence in light of
the whole record to support the City's determination that
this supercenter proposal would not have significant new or
substantially increased effects on the environment requiring
major revisions in the MND or preparation of an EIR.

**322  *1075  2. Change in Type of Retail Use

 The City Attorney argued to the superior court that the
character of the retail development in Phase Two had not
changed: “the real land use was determined in December of
2003. The footprint was clearly established. It was known to
be a big box store.” Wal–Mart somewhat weakly revives the
point on appeal. The record does not support the argument.

The original Project proposal stated, “Phase Two will
complete the smaller retail buildings and pad sites along the
highway frontage as well as add larger retail ‘box’ tenants
deeper into the north east quadrant of the site.” The landscape
plan depicted three adjoining “box” stores at the east end of
the Phase Two area and smaller retail pads on the northern
and eastern edges of the site. By visual comparison, the “box”
stores each appear to be less than one-third the size of the
proposed supercenter. There was no indication that these box
stores would encompass a full grocery in addition to a big-
box discount merchandise outlet, or that they would operate
seven days a week, 24 hours a day.

 A supercenter is a unique type of retail operation. “When
the particular type of retail business planned for a proposed
project will have unique or additional adverse impacts, then

disclosure of the type of business is necessary in order to
accurately recognize and analyze the environmental effects
that will result from the proposed project. A rendering
plant has different environmental impacts than a chandler.
In the retail context, Supercenters are similarly unique.
Unlike the vast majority of stores, many Supercenters operate
24 hours per day seven days a week. Such extended
operational hours raise questions concerning increased or
additional adverse impacts relating to lights, noise, traffic and
crime.” (Bakersfield Citizens for Local Control, supra, 124
Cal.App.4th at p. 1213, 22 Cal.Rptr.3d 203.) There is also
evidence in the record that supercenters draw from a larger
regional market than more typical shopping centers with the
same total square footage of retail space and thus may have
unique traffic impacts.

3. Change in Size of Retail Component

 The most significant change in the Project was the increase
in the square footage of retail space in the Phase Two area.
The 173,653 square-foot building represented a 6.5 percent
increase in the size of the retail component of the Phase
Two area, originally projected to be 163,000 square feet
of retail space. The City's own zoning ordinance, by way
of comparison, classifies a 5 percent increase in the square
footage of an approved structure a major *1076  modification
of a project. (American Canyon Zoning Ord. [hereafter,
Zoning Ord.], § 19.45.020, subd. (B).)

The City's staff reports, the Developer's drawings, and Wal–
Mart's letters clearly stated that the proposed supercenter
would consist of a 173,653 square-foot building, a 12,676
square-foot outdoor garden center, and a 7,625 square-foot
seasonal sales area, for a total of 193,954 square feet. The
City Council resolution approving the supercenter proposal
acknowledged these physical dimensions. Nevertheless, the
staff reported to the Planning Commission that the proposal
resulted in a net decrease in the square footage of retail
space in the Project as compared to the original Master
Plan: “The subject project includes 154,074 square feet of
commercial uses (excluding the stockroom, employee use
area and seasonal events sales area ), which when added
to the 37,930 square feet of commercial uses currently
planned for Phase I, is consistent with the 196,000 square
feet evaluated by the [MND].” (Emphasis added.) The
City Attorney **323  similarly informed the Planning
Commission, “The total Project square footage including
non Wal–Mart Napa Junction buildings would total 192,004
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square feet, which is approximately 4,000 square feet less
than the total square footage evaluated by the MND and
excludes approximately 32,255 square feet of stockroom and
employee use area.” (Emphasis added.) The City Attorney
concluded that the net decrease in retail square footage meant
there was no substantial change in the Project requiring
supplemental environmental review under section 21166. The
Planning Commission adopted this analysis. The City Council
acknowledged the physical dimensions of the supercenter,
but concluded there were no substantial changes in the
Project that would require revisions to the MND. Appellant
repeatedly objected to the City's square footage analysis
during the administrative proceedings.

The City provided no reasoned basis for excluding some
areas of the proposed supercenter for purposes of evaluating
changes in the size of the Project's retail component. On
appeal, the City and Wal–Mart defend the City staff's square
footage analysis as consistent with a definition of “gross
leasable area” in the City's General Plan. The definition of
“gross leasable area” appears in the economic development
element of the General Plan. Respondents provide no
explanation why this definition is relevant to whether size
changes in the Project were significant for purposes of
environmental or other land use planning review.

Even assuming the definition is relevant, it does not support
the City's analysis. The General Plan defines gross leasable
area as “the total gross floor area designed for tenants'
occupancy and exclusive use. It is the area for *1077  which
tenants pay rent and the area [that] produces income.” The
storage and employee use areas of the supercenter building
would be occupied by the tenant for the exclusive use of their
agents and employees. The tenant would pay rent for those
areas. Storage and employee use areas help to produce income
because they provide a supply of merchandise to sell and of
employees to do the selling.

The City's exclusion of storage and employee use square
footage is arbitrary for an additional reason. In its initial
evaluation of the Project, the City relied on the square footage
of retail space indicated on the Project plans, without making
adjustments for storerooms and employee use areas. By
making adjustments in the square footage of the supercenter
proposal and then comparing that adjusted square footage
to the unadjusted square footage of retail space in the
original Project, the City makes an inapt comparison. The
City cites no evidence and makes no argument to justify
using different methods of calculating the square footage

of the supercenter and the other retail spaces. Absent such
a foundation, the City's comparison is distorted and cannot
support the conclusion that the square footage of the Project's
retail component did not materially change.

Courts have acknowledged that an increase in the size of a
development project can be a substantial change triggering
subsequent environmental review. (Concerned Citizens of
Costa Mesa, Inc. v. 32nd Dist. Agricultural Assn. (1986) 42
Cal.3d 929, 937, 231 Cal.Rptr. 748, 727 P.2d 1029.) In Fund
for Environmental Defense, supra, 204 Cal.App.3d 1538,
252 Cal.Rptr. 79, the court rejected an argument that a size
increase triggered subsequent environmental review, but the
case is distinguishable. In that case, the agency acknowledged
and evaluated the size increase; the increase in square footage
**324  was offset by an insignificant change in the project's

footprint and a decrease in the height of the overall project;
and the agency reasonably concluded the increase would
not affect the project's traffic impacts or otherwise require
revisions in the original EIR. (Id. at pp. 1545–1546, 252
Cal.Rptr. 79.) Here, the City minimized the size increase;
the increase in square footage was not offset by stability
in the project's footprint or reductions in its height; and, as
we will discuss further, there is no reasoned basis for the
City's conclusion that the size increase would have no traffic
impacts.

The City's conclusion that the supercenter proposal did not
materially increase the size of the retail component of the
Project is not supported by substantial evidence.

*1078  C. The City's Determination that the Project
Changes Would Not Have Significant Environmental
Effects Requiring Supplemental Environmental Review
Was an Abuse of Discretion

We conclude that the City did not accurately identify the
supercenter proposal's changes to the type and size of
retail uses in the Phase Two area. The City's determination
that the supercenter proposal was not likely to create
environmental effects requiring supplemental environmental
review is therefore flawed. As to the traffic impacts of
the supercenter proposal, the City's determination was not
supported by substantial evidence. As to the urban decay
effects of the supercenter proposal, the determination must be
set aside because the City failed to proceed as required by law
by failing to consider extraterritorial urban decay effects of
the proposed supercenter.
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1. The City's Determination that the Supercenter Would
Not Have Substantially Increased Traffic Impacts Is Not
Supported by Substantial Evidence in the Record

 The City's low calculation of the supercenter's square
footage fatally undermines its conclusion that the supercenter
proposal would have no significant effects on traffic requiring

supplemental environmental review.5

The MND Traffic Study for the original proposal assumed
the Project would include 196,000 square feet of retail
development. Diagrams in the traffic study depict Phase Two
as consisting of several small retail pads. The trip generation
factor used in the study to project traffic impacts was based
on the “Retail (Shopping Center)” category in an industry trip
generation manual. According to the trip generation table in
the study, the shopping center category of use was predicted
to generate 1.03 morning peak hour trips and 3.74 evening
peak hour trips per 1,000 square feet. At this rate, the retail
component of the Project was projected to generate 935 daily
peak hour trips. The Project as a whole (including the hotel,
residences and retail areas) was projected to generate 1,273
daily peak hour trips.

*1079  Subsequently, in response to public comments about
potential traffic impacts of a supercenter, the City had its
expert **325  prepare a revised trip generation analysis.
The revised analysis used 154,074 as the square footage
of the supercenter and applied the “Free–Standing Discount
Store” trip generation factor, which was higher than the
“Retail (Shopping Center)” trip generation factor used in the
MND Traffic Study. For the remaining 37,930 square feet
of retail space in the Project, the analysis applied a lower
“Specialty Retail” trip generation factor. Using these factors,
the supercenter was projected to generate 284 morning and
596 evening peak hour trips daily. The total retail component
was projected to generate 312 and 699 morning and peak
hour trips for a total of 1,011. After adjustments for captured
and passer-by trips, which were required by the California
Department of Transportation (Caltrans) and had not been
used in the MND Traffic Study, the Project as a whole
(including the hotel, residences and retail areas) was projected
to generate 1,207 daily peak hour trips, as compared to 1,273
in the MND Traffic Study. The staff report stated, “This
additional analysis shows an overall reduction in the number
of peak hour trips [compared to the MND Traffic Study] ...
The potential traffic impacts of the overall Napa Junction

project, assuming the implementation of required mitigation
measures, would be unchanged.”

Had the revised trip generation analysis used 173,653
square feet as the supercenter's square footage, the estimated
morning peak hour trips generated by the supercenter would
have been 320 in the morning and 672 in the evening. The
estimated peak hour trips for the total retail component would
have been 348 in the morning and 775 in the evening, for a
total of 1,123. After adjustments, the total daily peak hour
trips for the Project as a whole (including the hotel, residences
and retail areas) would have been 1,303 rather than the 1,207
in the revised trip generation analysis. Compared to the 1,273
total daily peak hour trips projected in the original MND

Traffic Study, the 1,303 figure represents a 30 trip increase.6

Nothing in the record explains the City's use of 154,074
for the square footage of the supercenter in the revised
trip generation analysis. The analysis itself is a one-page
document consisting of two tables and footnotes, none of
which explains how the relevant square footage of the
supercenter was *1080  determined. The staff report to the
City Council makes the naked assertion that 154,074 square
feet was used because the storeroom and employee space
“will not generate vehicle trips.” Appellant's traffic expert,
on the other hand, opined that the proper square footage for
the supercenter in the trip generation model used in the City's
studies was 173,653. She defended that opinion by reference
to the same manual the City's expert had used to obtain the

trip generation factors.7

**326  Based on Appellant's expert opinion, an increase
of 30 peak hour trips could be a substantial change
requiring supplemental environmental review. The expert
opined, “Based upon our engineering judgment and practice
elsewhere in the State, a 5 percent increase in traffic or 50
Peak Hour trips can cause the level of service (LOS) at studied
intersections to degrade to the next LOS.” Appellant's expert
further observed that Caltrans requires traffic studies when a
project generates 1 to 49 peak hour trips and the adjacent state
route is operating at level of service E or F. Level of service is
a measure of traffic congestion at intersections, which ranges
from A (little or no delay) to F (extreme traffic delay). The
Level of Service Analysis in the MND Traffic Study indicates
that the pre-Project level of service at intersections near the
Project ranged from A to E. A 30–trip increase could have
a significant effect on those intersections that were already
operating at level of service E.
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This case is readily distinguishable from cases where courts
have upheld an agency's decision not to require supplemental
environmental review under section 21166. The significant
distinction is that the City based its section 21166 analysis
on an inaccurate piece of information, that the supercenter
was only 154,074 square feet in size. This inaccuracy
resulted from the City's minimizing or underreporting the
size of the structure in assessing the environmental effects
of the project changes. In each of the cases cited, the court
was able to identify specific, solid evidence in the record
supporting the agencies' determinations that project changes
would not have significant environmental effects requiring
supplemental environmental review. (See Bowman, supra,
185 Cal.App.3d at pp. 1078–1080, 230 Cal.Rptr. 413; Fund
for Environmental Defense, supra, 204 Cal.App.3d at pp.
1545–1548, 252 Cal.Rptr. 79; Benton, *1081  supra, 226
Cal.App.3d at pp. 1473, 1483, 277 Cal.Rptr. 481; River Valley
Preservation Project, supra, 37 Cal.App.4th at pp. 174–
175, 43 Cal.Rptr.2d 501; Snarled Traffic Obstructs Progress,
supra, 74 Cal.App.4th at pp. 800–802, 88 Cal.Rptr.2d 455.)

The City's determination that the supercenter proposal would
not have significant traffic effects requiring supplemental
environmental review is not supported by substantial
evidence.

2. The City's Determination that the Supercenter Would Not
Have Significant New Urban Decay Effects Must Be Set Aside
Because the City Failed to Proceed as Required by Law

 Both Appellant and Citizen Appellants (collectively,
Appellants) argue the City's determination that the
supercenter proposal would not cause significant urban decay
impacts requiring supplemental environmental review must
be set aside because the City failed to proceed as required
by law. Appellants fault the City for refusing to consider
potential urban decay effects outside the City's boundaries.

“Economic and social changes resulting from a project shall
not be treated as significant effects on the environment.
Economic or social changes may be used, however, to
determine that a physical change shall be regarded as a
significant effect on the environment. Where a physical
change is caused by economic or social **327  effects
of a project, the physical change may be regarded as a
significant effect in the same manner as any other physical
change resulting from the project. Alternatively, economic
and social effects of a physical change may be used to

determine that the physical change is a significant effect on
the environment.” (Guidelines, § 15064, subd. (e).)

 Physical deterioration of a commercial area resulting from
the economic competitive effects of a new development has
long been recognized as an environmental effect subject
to CEQA's requirements. (Bakersfield Citizens for Local
Control, supra, 124 Cal.App.4th at pp. 1205–1207, 22
Cal.Rptr.3d 203 [reviewing cases].) “It is apparent from the
case law ... that proposed new shopping centers do not trigger
a conclusive presumption of urban decay. However, when
there is evidence suggesting that the economic and social
effects caused by the proposed shopping center ultimately
could result in urban decay or deterioration, then the lead
agency is obligated to assess this indirect impact. Many
factors are relevant, including the size of the project, the
type of retailers and their market areas and the proximity of
other retail shopping opportunities. The lead agency cannot
divest itself of its analytical and informational obligations
by summarily dismissing the possibility of urban *1082
decay or deterioration as a ‘social or economic effect’ of
the project.” (Id. at p. 1207, 22 Cal.Rptr.3d 203.) Gilroy
Citizens for Responsible Planning v. City of Gilroy (2006) 140
Cal.App.4th 911, 931–934, 45 Cal.Rptr.3d 102 illustrates how
the urban decay impacts of proposed Wal–Mart supercenters
may be analyzed.

The Supreme Court recently confirmed that an agency
must identify and attempt to mitigate the extraterritorial
environmental effects of any project it intends to carry
out or approve. (City of Marina v. Board of Trustees of
California State University (2006) 39 Cal.4th 341, 359–
360, 46 Cal.Rptr.3d 355, 138 P.3d 692.) “CEQA requires a
public agency to mitigate or avoid its projects' significant
effects not just on the agency's own property but ‘on the
environment ’ (Pub. Resources Code, § 21002.1, subd. (b),
italics added), with ‘environment’ defined for these purposes
as ‘the physical conditions which exist within the area which
will be affected by a proposed project ’ (id., § 21060.5, italics
added).” (City of Marina, at p. 360, 46 Cal.Rptr.3d 355, 138
P.3d 692.) In City of Marina, the Court held that the Board
of Trustees of the California State University had to mitigate
the off-campus traffic effects of its campus expansion plans
by contributing to a regional agency. (Id. at p. 367, 46
Cal.Rptr.3d 355, 138 P.3d 692.)

On appeal, Respondents rely in part on the city manager's
fiscal impact study as substantial evidence that the proposed
supercenter would not have urban decay effects requiring
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supplemental environmental review. That study did not
purport to be an assessment of environmental effects, but
instead offered a financial cost/benefit analysis of the
proposal on the City's municipal coffers. The study was
relevant to urban decay analysis because it considered
whether the supercenter would cause other stores to close
and store closures are triggers of urban decay, but it did not
suffice as a full assessment because it expressly declined
to consider any effects beyond the City's boundaries. The
study stated that the store at greatest risk of closure due
to competition from the supercenter was the Food–4–Less
discount grocery store in Vallejo. “However, for the purposes
of this study, the impacts are limited to the American Canyon
community.” Other evidence in the record strongly suggested
the supercenter might have substantial **328  extraterritorial
effects. Appellant's expert predicted that the supercenter
would cause both a Wal–Mart discount store and a Food–4–
Less grocery store in Vallejo to close. Because those stores are
co-anchors of a shopping center, the expert opined that their

closure would likely lead to urban decay.8

*1083  Without citation to the administrative record, Wal–
Mart argues that comments by the mayor and city council
members provided substantial evidence in support of the
City's determination that the supercenter would not have
urban decay effects requiring supplemental environmental
review. We have independently reviewed the transcripts of
the City Council meetings. Council members' only comments
were that they had observed ample commercial development
in the vicinity of supercenters; there was no reference to
effects in neighboring jurisdictions. One council member said
he understood that when stores close they are reoccupied
quickly. He made the comment without any identified factual
foundation and in the context of asking for more information
on the subject. The mayor observed that the opening of a new
grocery store in the City had not caused store closures within
the City; she made no comment about the competitive effects
of supercenters, extrajurisdictional or otherwise. None of the
council members responded to Appellant's expert's study of
potential urban decay effects of the proposed supercenter,
which was produced at the first council meeting before the
council made a final decision on Appellant's appeal. The
council members' anecdotal comments do not fill in the gap
created by the City's failure to consider the extraterritorial
environmental effects of the supercenter proposal.

D. Conclusion

In sum, we conclude that the City violated section 21166. The
City's determination that the supercenter proposal would not
have significant new or substantially increased effects on the
environment requiring supplemental environmental review is
not supported by substantial evidence. On remand, the City
must redetermine, based on an accurate identification of the
project changes, whether subsequent environmental review of
the project is required under section 21166.

Unlike the requirement for an initial study on initial
environmental review, there is no fixed format for an agency's
analysis under section 21166. (Friends of Davis, supra,
83 Cal.App.4th at p. 1018, 100 Cal.Rptr.2d 413.) For this
appeal, the City unsuccessfully attempted to piece together
parts of the administrative record to justify its section 21166
determination. We note that in other section 21166 cases,
agencies have used the format of an addendum to the
initial environmental review document to substantiate the
determination that no subsequent environmental review was
required. (Bowman, supra, 185 Cal.App.3d at p. 1070, 230
Cal.Rptr. 413; Fund for Environmental Defense, supra, 204
Cal.App.3d at p. 1543, 252 Cal.Rptr. 79.) It may be in the
City's interest to gather information into a similar single
document in order to fairly evaluate and explain its section
21166 determination. Ultimately, the question for this court
is simply whether the determination is supported **329  by
substantial evidence. On the record before us, it is not.

*1084  E. The Environmental Effects of Reasonably
Foreseeable Future Development of the Reserved Areas of
Phase Two

In order to avoid an unnecessary round of further litigation,
we address an additional problem with the City's section
21166 determination that appears from our review of the
record. The supercenter proposal changed the original Project
not only by adding the supercenter but by reserving two
other areas of Phase Two for future development. In the
original Project proposal, those reserved areas were part of
the 163,000–square–foot shopping center and parking lot in
Phase Two. If the reserved areas in the supercenter proposal
are developed as retail uses, the increase in the size of the
retail component of the Project will be even greater than
the increase caused by the supercenter alone, as we have
discussed. Future development of the reserved areas might
also affect the reconfiguration of the parking lot and roadway
in the Phase Two area. The record suggests that the City
did not consider the environmental effects of the future
development of these reserved areas when it determined

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21166&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21166&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21166&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000532672&pubNum=3484&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000532672&pubNum=3484&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21166&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21166&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986147958&pubNum=227&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986147958&pubNum=227&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988130680&pubNum=227&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988130680&pubNum=227&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21166&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21166&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21166&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21166&originatingDoc=I92a5bff3765711dbb29ecfd71e79cb92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


American Canyon Community United for Responsible..., 145 Cal.App.4th 1062...
52 Cal.Rptr.3d 312, 06 Cal. Daily Op. Serv. 11,552

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 11

whether supplemental environmental review was necessary
under section 21166.

 “[A]n EIR must include an analysis of the environmental
effects of future expansion or other action if: (1) it is a
reasonably foreseeable consequence of the initial project;
and (2) the future expansion or action will be significant
in that it will likely change the scope or nature of the
initial project or its environmental effects.” (Laurel Heights,
supra, 47 Cal.3d at p. 396, 253 Cal.Rptr. 426, 764 P.2d
278.) “This standard is consistent with the principle that
‘environmental considerations do not become submerged
by chopping a large project into many little ones—each
with a minimal potential impact on the environment—which
cumulatively may have disastrous consequences.’ [Citation.]
The standard also gives due deference to the fact that
premature environmental analysis may be meaningless and
financially wasteful.” (Ibid.) On remand the City may need
to consider the reasonably foreseeable future development of
the reserved areas of Phase Two.

III. Zoning Ordinance Issues**

*1085  Disposition

We reverse and remand to the trial court with directions to
issue a writ of mandate requiring the City to comply with
Public Resources Code section 21166 and its own zoning
code, consistent with the views expressed in this opinion,
and to determine pursuant to section 21168.9 whether to stay
construction and retail activities until full compliance with
CEQA has occurred. Appellants are awarded their costs.

JONES, P.J., and BRUINIERS, J.***, concur.

All Citations

145 Cal.App.4th 1062, 52 Cal.Rptr.3d 312, 06 Cal. Daily Op.
Serv. 11,552

Footnotes
* Pursuant to California Rules of Court, rules 976(6) and 976.1, the opinion is certified for publication with the exception

of Part III.

1 Napa Junction I, LLC, another real party in interest in this action, is Lake Street Ventures' successor in interest.

2 All statutory references are to the Public Resources Code unless otherwise indicated.

3 Section 21166 reads: “When an environmental impact report has been prepared for a project pursuant to this division,
no subsequent or supplemental environmental impact report shall be required by the lead agency or by any responsible
agency, unless one or more of the following events occurs: [¶] (a) Substantial changes are proposed in the project which
will require major revisions of the environmental impact report. [¶] (b) Substantial changes occur with respect to the
circumstances under which the project is being undertaken which will require major revisions in the environmental impact
report. [¶] (c) New information, which was not known and could not have been known at the time the environmental
impact report was certified as complete, becomes available.”

4 All references to “Guidelines” are to the State CEQA Guidelines (Cal.Code Regs., tit. 14, § 15000 et seq.). The Supreme
Court “has not decided the issue of whether the Guidelines are regulatory mandates or only aids to interpreting CEQA.... At
a minimum, however, courts should afford great weight to the Guidelines except when a provision is clearly unauthorized
or erroneous under CEQA.” (Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d
376, 391, 253 Cal.Rptr. 426, 764 P.2d 278, fn. 2 (Laurel Heights ).)

5 Wal–Mart argues that Appellant forfeited its traffic impacts argument because its opening brief discussed only urban
decay impacts. The issue was not forfeited. Appellant discussed both the City's and its own traffic studies in its statement
of facts, and it discussed traffic impacts in the context of its argument that the City failed to meet its CEQA obligations.
Appellant clearly and persistently raised the issue of traffic impacts during the administrative proceedings and in its writ
petition. The trial court addressed traffic impacts in its decision.

6 Wal–Mart argued that the analysis by Appellant's expert, VRPA, demonstrated the Project would generate 8 percent less
traffic than originally anticipated. Wal–Mart errs by comparing only the evening peak hour trips projected in the MND
Traffic Study and in VRPA's projections based on 173,653 square feet and the free-standing discount store trip generation
factor. As the City's own revised trip generation analysis shows, when the free-standing discount store factor is used,
morning peak hour trips increase and evening peak hour trips decrease. A fair comparison requires consideration of all
aspects of the trip generation analysis.
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7 Appellant also produced expert evidence that supercenters generate traffic at a higher rate than free standing discount
stores. If true, this evidence would demonstrate that even the trip generation estimates discussed above (based on
173,653 and the free standing discount store factor) underestimate the traffic that would be generated by the proposed
supercenter. We do not analyze this evidence in detail because we conclude the City's conclusion that the supercenter
would have no significant traffic effects is not supported by substantial evidence because of its use of an unreasonably
low figure for the square footage of the supercenter. We note, however, that Appellant's evidence is consistent in principle
with the City's own traffic studies, which projected different rates of trip generation per square foot for different types
of retail uses.

8 A report by the Bay Area Economic Forum, a partnership of the Association of Bay Area Governments and business, labor,
university and community leaders, similarly warns that supercenters can threaten the economic vitality of neighborhood
shopping centers and discusses several obstacles to the prompt releasing of abandoned buildings following store
closures. Studies of the economic effects of Wal–Mart supercenters in other parts of the country also show a pattern of
resulting store closures that can lead to urban delay.

** See footnote *, ante.

*** Judge of the Superior Court of Contra Costa County, assigned by the Chief Justice pursuant to article VI, section 6 of
the California Constitution.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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124 Cal.App.4th 1184
Court of Appeal, Fifth District, California.

BAKERSFIELD CITIZENS FOR LOCAL
CONTROL, Plaintiff and Appellant,

v.
CITY OF BAKERSFIELD,

Defendant and Respondent;
Panama 99 Properties

LLC, Real Party in Interest.
Bakersfield Citizens for Local

Control, Plaintiff and Appellant,
v.

City of Bakersfield,
Defendant and Respondent;

Castle & Cooke Commercial–CA, Inc.,
Real Party in Interest and Appellant.

No. F044943.
|

Dec. 13, 2004.
|

Certified for Partial Publication.*

Synopsis
Background: Citizens group brought two actions under
California Environmental Quality Act (CEQA) challenging
city's approval of two proposed retail shopping centers,
approximately 3.6 miles apart, each containing a
“supercenter” for groceries and other retail sales. The
Superior Court, Kern County, Nos. 249669, 249668, Kenneth
C. Twisselman II, J., severed supercenters from remainder
of projects, left intact project approvals and land use
entitlements, found environmental impact reports (EIR)
deficient, and enjoined further construction of supercenters.
Group and one developer appealed.

Holdings: The Court of Appeal, Buckley, Acting P.J., held
that:

group had standing to challenge approval of shopping centers;

group exhausted its administrative remedies;

group's appeal was not moot;

EIRs were deficient in failing to analyze centers' potential to
indirectly cause urban decay;

EIRs were deficient in failing to analyze cumulative impacts
of centers;

EIRs were deficient in failing to correlate the identified
adverse air quality impacts to resultant adverse health effects;
and

city's failures were prejudicial.

Reversed and remanded with directions.

Attorneys and Law Firms

**209  Herum Crabtree Brown, Steven A. Herum, Stockton,
and Brett S. Jolley for Plaintiff and Appellant.

Jones & Beardsley, Mark A. Jones, Craig N. Beardsley and
Christopher Finberg for Real Party in Interest and Appellant
Castle & Cooke California, Inc.

Virginia Gennaro, City Attorney; Hogan Guiney Dick
and Michael M. Hogan, San Diego, for Defendant and
Respondent.

Gresham Savage Nolan & Tilden, John C. Nolan, San
Bernardino, and Jennifer M. Guenther, Riverside, for Real
Party in Interest.

*1193  OPINION

BUCKLEY, Acting P.J.

INTRODUCTION

Appellant Bakersfield Citizens for Local Control (BCLC)
has challenged development **210  of two retail shopping
centers in the southwestern portion of the City of Bakersfield
(City), alleging violations of the California Environmental
Quality Act (CEQA). The shopping centers are located 3.6

miles apart.1 When complete, they will have a combined total
of 1.1 million square feet of retail space. Each shopping center
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will contain a Wal–Mart Supercenter (Supercenter) plus a mix
of large anchor stores, smaller retailers, and a gas station. An
environmental impact report (EIR) was prepared and certified
for each project.

In these consolidated appeals we are called upon to assess
the sufficiency of the EIR's. In the published portion of
this opinion, we first determine that BCLC has standing,
that it exhausted its administrative remedies and that the
appeals are not moot. We then explain that the EIR's do
not fulfill their informational obligations because they failed
to consider the projects' individual and cumulative potential
to indirectly cause urban/suburban decay by precipitating a
downward spiral of store closures and long-term vacancies
in existing shopping centers. Furthermore, the cumulative
impacts analyses are defective because they did not treat
the other shopping center as a relevant project or consider
the combined environmental impacts of the two shopping
centers. Finally, we explain that failure to correlate the
acknowledged adverse air quality impacts to resulting adverse
effects on human respiratory health was erroneous. These
defects are prejudicial and compel decertification of the EIR's
and rescission of project approvals and associated land use
entitlements. In the unpublished portion of this decision, we
resolve the rest of the CEQA challenges.

FACTUAL OVERVIEW

Real party in interest Panama 99 Properties LLC (P99)
is developing a 370,000–square–foot retail shopping center
named Panama 99 (Panama) on 35 acres of vacant land
located at the northeast corner of Panama Lane and Highway
99. The project site was zoned for mobile home use and
its general plan designation was low-density residential/open
space.

Real party in interest and appellant Castle and Cooke
Commercial–CA, Inc. (C & C), is developing a 700,000–
square–foot regional retail shopping center *1194  named
Gosford Village (Gosford) on 73 acres of vacant land located
on the southwest corner of Pacheco Road and Gosford Road.
The project site's zoning and general plan land use designation
was service industrial.

Panama is located 3.6 miles east of Gosford. The two
shopping centers share some arterial roadway links.

Each shopping center will feature a 220,000–square–foot
Supercenter as its primary anchor tenant. Supercenters
“combin[e] the traditional Wal–Mart discount store with a
full-size grocery store.” Supercenters compete with large
discount stores, traditional department stores, supermarkets
and other grocery stores, as well as drug stores and apparel
stores. The Supercenter at Panama will replace an existing
Wal–Mart store that currently is located 1.4 miles north of
the Panama site. In addition to the Supercenter, Panama will
contain a Lowe's Homes Improvement Warehouse (Lowe's),
a gas station and a satellite pad. Gosford will contain a total
of 17 retail stores, plus fast food restaurants and a gas station.
In addition to the Supercenter, there will be six other anchor
tenants, including Kohl's Department Stores (Kohl's) (apparel
and home-related items) and Sam's Club (warehouse **211
club selling groceries and a wide array of consumer products).

P99 and C & C (collectively, developers) applied in
early 2002 for project approvals and associated zoning
changes and general plan amendments. A separate EIR was
prepared for each shopping center (hereafter the Panama
EIR and the Gosford EIR). The Panama EIR concluded
that Panama would have significant and unavoidable direct
adverse impacts on air quality and noise. The Gosford
EIR concluded that Gosford would have a significant and
unavoidable adverse impact on air quality, both individually
and cumulatively.

The Panama EIR identified the Supercenter and Lowe's
as the two anchor tenants. The Gosford EIR did not
identify any tenants. In response to comments questioning
the environmental effects resulting from locating two
Supercenters in a 3.6–mile radius, the Gosford EIR states that
no tenants have been identified. However, it is clear from the
administrative record that prior to certification of the Gosford
EIR, the public and the City knew that one of Gosford's
tenants was going to be a Supercenter.

The planning commission and the City Council considered
the two projects at the same meetings. On February 12,
2003, the City Council certified the EIR's and adopted
statements of overriding considerations on the nonpublic
consent calendar. Then, after public hearing, it approved both
projects and granted associated zoning changes and general
plan amendments.

*1195  In March 2003, BCLC filed two CEQA actions
challenging the sufficiency of the EIR's and contesting the
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project approvals and related land use entitlements (the
Panama action and the Gosford action).

Soon thereafter, construction-related activities commenced
on the project sites. In July 2003, the trial court denied
BCLC's request for a temporary restraining order enjoining
construction-related activities at the Gosford site.

Trial was held on the Panama action in November 2003 and on
the Gosford action in January 2004. In both actions, the court
concluded that CEQA required study of the question whether
the two shopping centers, individually or cumulatively, could
indirectly trigger a series of events that ultimately result in
urban decay or deterioration.

BCLC unsuccessfully sought a temporary restraining order
enjoining construction-related activities at the Panama site
after the court orally announced its decision in the Panama
action.

Argument was held concerning the proper remedy. The
trial court concluded that the failure to study urban decay
rendered the EIR's inadequate as informational documents
and it ordered them decertified. It left the project approvals
and associated land use entitlements intact and it severed
the Supercenters from the remainder of the projects. It
enjoined further construction of the partially built Supercenter
buildings but allowed all other construction activities to
continue pending full CEQA compliance. In its written
judgments, the court found the EIR's deficient because they
did not consider the direct and cumulative potential of “the
Panama 99 project and the related Gosford Park project”
to indirectly cause urban decay. However, the additional
environmental review it ordered focused exclusively on the
Supercenters, ordering study of the following two points:
(1) cumulative impacts “on general merchandise businesses”
arising from operating both Supercenters; (2) urban decay that
could result from closure of the existing Wal–Mart on White
Lane.

BCLC partially appealed both judgments; C & C partially
cross-appealed the **212  judgment in the Gosford action.
The appeals were consolidated on our own motion.

Previously, we have denied petitions for writ of supersedeas
that BCLC filed in March and June of 2004. Therein,
BCLC sought an injunction prohibiting construction-related
activities on the project sites pending resolution of the

appeals.2

*1196  During the pendency of these actions, the Lowe's
store was constructed and it is operating at Panama. The
Kohl's store was constructed and it is operating at Gosford.
Sam's Business Trust acquired a 12–acre parcel at Gosford
and we were notified in June 2004 that this entity would seek
issuance of a building permit to construct the Sam's Club.
A group known as Gosford at Pacheco LLC, has purchased
25 acres of the Gosford site. Both Supercenters are partially
constructed.

DISCUSSION

At the outset, it is necessary to explicitly reject certain
philosophical and sociological beliefs that some of the parties
have vigorously expressed. For the record, we do not endorse
BCLC's elitist premise that so-called big box retailers are
undesirable in a community and are inherently inferior to
smaller merchants, nor do we affirm its view that Wal–
Mart, Inc. (Wal–Mart) is a destructive force that threatens the
viability of local communities. Wal–Mart is not a named party
in these actions and we rebuff BCLC's transparent attempt
to demonize this corporation. We do not know whether
Wal–Mart's entry into a geographic region or expansion of
operations within a region is desirable for local communities.
Similarly, we do not know whether Wal–Mart is a “good”
or a “bad” employer. We offer no comment on Wal–Mart's
alleged miserly compensation and benefit package because
BCLC did not link the asserted low wages and absence of
affordable health insurance coverage to direct or indirect
adverse environmental consequences.

Likewise, we will not dignify with extended comment C
& C's complaint that BCLC is just a “front” for a grocery
worker's union whose disgruntled members feel threatened by
nonunionized Wal–Mart's entry into the grocery business. As
will be explained, BCLC has standing to pursue this litigation
and it exhausted its administrative remedies. This is sufficient.
We do not know whether Wal–Mart adversely affects the
strength of organized labor and we have not considered this
question.

 In sum, we have no underlying ideological agenda and have
strictly adhered to the accepted principle that the judicial
system has a narrow role in land use battles that are fought
through CEQA actions. “The only role for this court in
reviewing an EIR is to ensure that the public and responsible
officials are adequately informed ‘ “of the environmental
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consequences of their decisions before they are made.” ’ ”
(Berkeley Keep Jets Over The Bay Com. v. Board of Port
Cmrs. (2001) 91 Cal.App.4th 1344, 1356, 111 Cal.Rptr.2d
598 (Berkeley ).)

*1197  I. Standard of Review
 CEQA is codified at Public Resources Code section 21000
et. seq. CEQA is augmented by the state CEQA **213
Guidelines, codified at title 14 of the California Code of

Regulations section 15000 et. seq.3 The Guidelines must be
interpreted “in such a way as to ‘afford the fullest possible
protection of the environment.’ ” (Friends of the Eel River
v. Sonoma County Water Agency (2003) 108 Cal.App.4th
859, 868, 134 Cal.Rptr.2d 322 (Eel River ).) No party has
challenged the legality of any of the applicable Guidelines
and none of them appear to be “ ‘clearly unauthorized or
erroneous under CEQA.’ ” (Laurel Heights Improvement
Assn. v. Regents of University of California (1993) 6 Cal.4th
1112, 1123, 26 Cal.Rptr.2d 231, 864 P.2d 502, fn. 4 (Laurel
Heights II ).) Therefore, we will afford them “ ‘great weight.’
” (Ibid.)

 The applicable standard of review is well established. If
the substantive and procedural requirements of CEQA are
satisfied, a project may be approved even if it would create
significant and unmitigable impacts on the environment.
(Fairview Neighbors v. County of Ventura (1999) 70
Cal.App.4th 238, 242, 82 Cal.Rptr.2d 436.) “In reviewing an
agency's determination under CEQA, a court must determine
whether the agency prejudicially abused its discretion. (§
21168.5.) Abuse of discretion is established if the agency
has not proceeded in a manner required by law or if the
determination is not supported by substantial evidence.”
(Dry Creek Citizens Coalition v. County of Tulare (1999)
70 Cal.App.4th 20, 25–26, 82 Cal.Rptr.2d 398 (Dry Creek
).) Courts are “not to determine whether the EIR's ultimate
conclusions are correct but only whether they are supported
by substantial evidence in the record and whether the EIR
is sufficient as an information document.” (Association
of Irritated Residents v. County of Madera (2003) 107
Cal.App.4th 1383, 1391, 133 Cal.Rptr.2d 718 (Irritated
Residents ).) “ ‘The appellate court reviews the administrative
record independently; the trial court's conclusions are not
binding on it.’ ” (Id. at p. 1390, 133 Cal.Rptr.2d 718.)

 “ ‘The EIR must contain facts and analysis, not just
the bare conclusions of the agency.’ [Citation.] ‘An EIR
must include detail sufficient to enable those who did not

participate in its preparation to understand and to consider
meaningfully the issues raised by the proposed project.’
” (Irritated Residents, supra, 107 Cal.App.4th at p. 1390,
133 Cal.Rptr.2d 718.) “CEQA requires an EIR to reflect
a good faith effort at full disclosure; it does not mandate
perfection, nor does it require an analysis to be exhaustive.”
(Dry Creek, supra, 70 Cal.App.4th at p. 26, 82 Cal.Rptr.2d
398.) Therefore, “[n]oncompliance with CEQA's information
disclosure requirements is not per se reversible; prejudice
must be shown.” *1198  (Irritated Residents, supra, 107
Cal.App.4th at p. 1391, 133 Cal.Rptr.2d 718; § 21005,
subd. (b).) Failure to comply with the information disclosure
requirements constitutes a prejudicial abuse of discretion
when the omission of relevant information has precluded
informed decision making and informed public participation,
regardless whether a different outcome would have resulted
if the public agency had complied with the disclosure
requirements. (Dry Creek, supra, 70 Cal.App.4th at p. 26, 82
Cal.Rptr.2d 398; Irritated Residents, supra, 107 Cal.App.4th
at p. 1391, 133 Cal.Rptr.2d 718.)

 The substantial evidence standard is applied to conclusions,
findings and determinations. It also applies to challenges
to the scope of an EIR's analysis of a **214  topic, the
methodology used for studying an impact and the reliability or
accuracy of the data upon which the EIR relied because these
types of challenges involve factual questions. (Federation of
Hillside & Canyon Associations v. City of Los Angeles (2000)
83 Cal.App.4th 1252, 1259, 100 Cal.Rptr.2d 301 (Hillside
).) “Substantial evidence is defined as ‘enough relevant
information and reasonable inferences from this information
that a fair argument can be made to support a conclusion, even
though other conclusions might also be reached.’ ” (Irritated
Residents, supra, 107 Cal.App.4th at p. 1391, 133 Cal.Rptr.2d
718; Guidelines, § 15384, subd. (a).) Substantial evidence
is not “[a]rgument, speculation, unsubstantiated opinion or
narrative, evidence which is clearly inaccurate or erroneous,
or evidence of social or economic impacts which do not
contribute to, or are not caused by, physical impacts on the
environment is not substantial evidence. Substantial evidence
shall include facts, reasonable assumptions predicated upon
facts, and expert opinion supported by facts.” (§ 21082.2,
subd. (c); Guidelines, § 15384.)

II. Procedural Issues

A. Standing
 C & C asserts that BCLC lacks standing because it is
an economic competitor and not a bona fide environmental
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group. We reject this accusation as unproved speculation. The
record supports the trial court's determination that BCLC has
standing to pursue this litigation. “CEQA litigants often may
be characterized as having competing economic interests.”
(Burrtec Waste Industries, Inc. v. City of Colton (2002)
97 Cal.App.4th 1133, 1138, 119 Cal.Rptr.2d 410.) One of
BCLC's members is a homeowner residing near Gosford
and he spoke in opposition to the projects at a public
hearing prior to their approval. This is sufficient to satisfy
CEQA's liberal standing requirement. (Id. at pp. 1138–1139,
119 Cal.Rptr.2d 410; Bozung v. Local Agency Formation
Com. (1975) 13 Cal.3d 263, 272, 118 Cal.Rptr. 249, 529
P.2d 1017 (Bozung ).) In any event, unions have standing
to litigate environmental claims. (See, e.g., International
Longshoremen's & Warehousemen's Union v. Board of
Supervisors (1981) 116 Cal.App.3d 265, 171 Cal.Rptr. 875.)
Since C & C *1199  did not support with legal argument or
authority its perfunctory assertion that the trial court erred
by quashing a deposition meant to elicit facts about BCLC's
standing, we deem this point to be without foundation and
reject it on this basis. (In re Steiner (1955) 134 Cal.App.2d
391, 399, 285 P.2d 972.)

B. Exhaustion
 Next, we reject C & C's complaint about the timing of
BCLC's objections to the shopping centers. C & C decries
BCLC's failure to submit written comments on the draft
EIR's and points out that BCLC's attorney presented his
client's oral and documentary objections to the projects at
the public hearing concerning project approvals that was
held by the City Council on February 12, 2003. C & C
does not specifically contend with proper legal argument
and citation to applicable authority that BCLC failed to
exhaust its administrative remedies but this appears to be the
implication of its argument. Although we could dismiss as
undeveloped whatever legal point C & C might have intended,
we have elected to substantively resolve the exhaustion
question because the issue is likely to reoccur.

 Exhaustion of administrative remedies is a jurisdictional
prerequisite to maintenance of a CEQA action. Only a proper
party may petition for a writ of mandate to challenge the
sufficiency of an **215  EIR or the validity of an act
or omission under CEQA. The petitioner is required to
have “objected to the approval of the project orally or in
writing during the public comment period provided by this
division or prior to the close of the public hearing on the
project before the issuance of the notice of determination.” (§
21177, subd. (b).) The petitioner may allege as a ground

of noncompliance any objection that was presented by
any person or entity during the administrative proceedings.
(Resource Defense Fund v. Local Agency Formation Com.
(1987) 191 Cal.App.3d 886, 894, 236 Cal.Rptr. 794.) Failure
to participate in the public comment period for a draft EIR
does not cause the petitioner to waive any claims relating to
the sufficiency of the environmental documentation. (Galante
Vineyards v. Monterey Peninsula Water Management Dist.
(1997) 60 Cal.App.4th 1109, 1120–1121, 71 Cal.Rptr.2d 1
(Galante ).) However, the lead agency is not required to
incorporate in the final EIR specific written responses to
comments received after close of the public review period.
(City of Poway v. City of San Diego (1984) 155 Cal.App.3d
1037, 1043–1044, 202 Cal.Rptr. 366.)

 When discussing exhaustion some opinions have identified
certification of the EIR rather than approval of the project
as the crucial cutoff point. (See, e.g., Galante, supra, 60
Cal.App.4th at p. 1121, 71 Cal.Rptr.2d 1.) However, section
21177 specifically refers to close of the public hearing
on project approval prior to issuance of the notice of
determination, not certification of the EIR. *1200  (§ 21177,
subds.(a) & (b).) The correct formulation is expressed in
Hillside, supra, 83 Cal.App.4th at page 1263, 100 Cal.Rptr.2d
301: “[A] party can litigate issues that were timely raised by
others, but only if that party objected to the project approval
on any ground during the public comment period or prior to
the close of the public hearing on the project.”

 We believe that the apparent inaccuracy in some case
law results from the fact that environmental review is not
supposed to be segregated from project approval. “[P]ublic
participation is an ‘essential part of the CEQA process.’
” (Laurel Heights II, supra, 6 Cal.4th at p. 1123, 26
Cal.Rptr.2d 231, 864 P.2d 502.) Although public hearings
are encouraged, they are not explicitly required by CEQA at
any stage of the environmental review process. (Guidelines,
§ 15087, subd. (i).) “Public comments may be restricted
to written communications.” (Guidelines, § 15202, subd.
(a).) Yet, “[p]ublic hearings on draft EIRs are sometimes
required by agency statute, regulation, rule, ordinance, or the
agency's written procedures for implementation of CEQA.” (1
Kostka & Zischke, Practice Under the Cal. Environmental
Quality Act (Cont.Ed.Bar 2004) § 9.26, p. 408 (CEQA
Practice).) “If an agency provides a public hearing on its
decision to carry out or approve a project, the agency should
include environmental review as one of the subjects for the
hearing.” (Guidelines, § 15202, subd. (b).) Since project
approval and certification of the EIR generally occur during
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the same hearing, the two events are sometimes treated as
interchangeable. (See, e.g., Hillside, supra, 83 Cal.App.4th
at p. 1257, 100 Cal.Rptr.2d 301 [final EIR certified at
same hearing during which project was approved]; Irritated
Residents, supra, 107 Cal.App.4th at p. 1389, 133 Cal.Rptr.2d
718 [same].)

C & C disparagingly refers to BCLC's oral presentation
and its submission of evidence at the February 12, 2003
City Council hearing as a last minute “document dump” and
an intentional delaying tactic, pointing out that EIR's had
been certified prior to opening of the public hearing. We
**216  reject this complaint because C & C omitted the key

fact that the City had improperly segregated environmental
review from project approval in contravention of Guidelines
section 15202, subdivision (b). The planning commission
bifurcated the process by agendizing certification of the EIR's
as nonpublic hearing items and separately agendizing project
approval and related land use entitlements as public hearing
items. Similarly, the City Council agendized certification
of the EIR's on the closed consent calendar and agendized
the “concurrent general plan amendment/zone change[s]”
necessary to implement the projects on the public hearing
calendar. Since certification of the EIR's had been placed on
the nonpublic consent calendar that was handled prior to the
opening of the public hearing, counsel for BCLC necessarily
voiced all of BCLC's objections, including defects in CEQA
compliance, during the hearing on project approvals. He
specifically objected to the bifurcated process and asked for
certification of the EIR's to be removed from the *1201
consent calendar and heard concurrently with the hearing on
the project approvals and land use entitlements. The City
Attorney recommended against this, incorrectly stating that
this “would open up the entire EIR process, open up the new
comment period, and delay the entire project because it would
not be able to certify the EIR tonight.”

City appears to have thought that the public's role in the
environmental review process ends when the public comment
period expires. Apparently, it did not realize that if a
public hearing is conducted on project approval, then new
environmental objections could be made until close of this
hearing. (§ 21177, subd. (b); Guidelines, § 15202, subd. (b);
Hillside, supra, 83 Cal.App.4th at p. 1263, 100 Cal.Rptr.2d
301.) If the decision making body elects to certify the EIR
without considering comments made at this public hearing,
it does so at its own risk. If a CEQA action is subsequently
brought, the EIR may be found to be deficient on grounds that

were raised at any point prior to close of the hearing on project
approval.

C & C seems to assume that it was somehow entitled to final
project approval in February 2003. On the contrary, the City
Council was not obligated to certify the EIR's that evening.
“[E]xpediency should play no part in an agency's efforts
to comply with CEQA.” (San Franciscans for Reasonable
Growth v. City and County of San Francisco (1984) 151
Cal.App.3d 61, 74, 198 Cal.Rptr. 634 (Reasonable Growth ).)
As was cogently noted by the trial court, “the public agency
decides when they are going to certify the EIR.... [¶] ... [¶] ...
They didn't have to do it that night.” C & C's complaint that
allowing project opponents to raise objections after close of
the public comment period for the draft EIR allows them
to “sandbag” project proponents and delay certification “ad
infinitum” should be presented to the Legislature, for it is a
complaint about the design of the CEQA process.

We reject C & C's related contention that BCLC failed to
participate in the public review process prior to certification
of the EIR's because it is factually incorrect. BCLC actively
participated in the administrative review process prior to
certification of the EIR's. The City Planning Commission
accepted public comment concerning the adequacy of the
draft EIR's at a hearing on October 3, 2002. Sheila
Stubblefield, who is described in the minutes of this meeting
as BCLC's president and founder, spoke in opposition to both
projects at that meeting. After the City Planning Commission
voted in December 2002 to recommend certification of the
EIR's and approval of the projects, BCLC notified **217
the City in writing that it was appealing the planning
commission's decision. The issues specifically raised by
BCLC in this letter include urban decay and cumulative
impacts. If an EIR is certified by an unelected planning
commission, then the lead agency must *1202  allow the
public an opportunity to appeal the certification to an elected
body. (§ 21151, subd. (c); Guidelines, § 15090, subd. (b);
Vedanta Society of So. California v. California Quartet, Ltd.
(2000) 84 Cal.App.4th 517, 525–526, 100 Cal.Rptr.2d 889.)
BCLC sent a second letter to City before the February 2003
City Council meeting. It outlined several inadequacies in
the EIR's and raised other objections to approvals of the
project. Then, BCLC's legal counsel appeared at the City
Council meeting and proffered oral and documentary support
for BCLC's previously expressed position that the EIR's were
legally inadequate. Since the certification of the EIR's had
been placed on the nonpublic consent calendar, he necessarily
spoke during the hearing on project approvals.
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Finally, we dismiss C & C's assertion that BCLC only
challenged the Supercenter aspect of the shopping centers.
The evidence contradicts this position and demonstrates that
BCLC's objections concerning urban decay and cumulative
impacts related to the shopping centers as a whole. For
example, BCLC's December 2002 letter appealing the
decision of the planning commission specifically referenced
the addition of over one million square feet of retail space.
Nowhere within this letter did BCLC mention Wal–Mart
or the Supercenters. BCLC's February 2003 letter also
references urban decay as a consequence of the shopping
centers and it cites relevant authorities. The trial court's oral
decisions and written judgments found the EIR's deficient
because they failed to consider whether the shopping centers
could indirectly cause urban decay. It was only the remedy
that inexplicably was limited to the Supercenters.

In essence, C & C has imputed bad faith on BCLC's part
without offering any evidence to justify the accusation. BCLC
actively and properly participated in the administrative review
process. It did not contravene CEQA by challenging the
adequacy of the EIR's at the February 2003 City Council
meeting and submitting evidence supporting their position.
There is no indication in the record that if the City had
seriously considered the objections asserted by BCLC and
others and if it had revised the EIR's in response to
these objections, BCLC subsequently would have asserted
new inadequacies solely to delay the projects. It is the
City's bifurcated process, which resulted in segregation of
environmental review from project approval, that supports an
imputation of bad faith, an inference BCLC civilly does not
press.

C. Mootness
 Developers achieved an important practical victory when
they convinced the trial court to leave the project approvals
in place, sever the Supercenters from the remainder of the
projects and allow construction of the rest of the *1203
shopping centers to proceed prior to full CEQA compliance.
As a result, retail businesses currently are operating at both
project sites and nonparties have acquired portions of the
project sites. This has generated substantial economic and
psychological pressures in favor of the shopping centers
as presently approved and partially constructed. BCLC
cannot provide any precedent for closure of an operating
retail establishment because the retailer's landlord failed to
adequately comply with CEQA and it has not asked us to
order these businesses to cease operations pending full CEQA

compliance. Given this **218  state of affairs, questions
necessarily arise concerning redressability and consequent
mootness. Has the danger of irreversible momentum in
favor of the shopping centers, about which we warned
in San Joaquin Raptor/Wildlife Rescue Center v. County
of Stanislaus (1994) 27 Cal.App.4th 713 at page 742, 32
Cal.Rptr.2d 704 (Raptor ), been realized?

Undoubtedly some would view further environmental study
of the partially completed projects as a futile waste of time and
money. Since CEQA's purpose is not to generate meaningless
paperwork (Bozung, supra, 13 Cal.3d at p. 283, 118 Cal.Rptr.
249, 529 P.2d 1017), we were tempted to find the alleged
defects in CEQA compliance essentially nonredressable and
therefore moot. Yet, after reviewing briefing on this question,
we decided not to adopt this rather cynical position. For the
following reasons, we have concluded that the CEQA issues
remain viable and therefore, we decline to dismiss the appeals
as moot.

First, developers expressly recognized that they were
proceeding at their own risk when they relied on the contested
project approvals during the pendency of this litigation.
When an injunction is not granted after commencement of
a CEQA action, the agency is to assume that the contested
EIR or negative declaration satisfies CEQA's requirements.
However, “[a]n approval granted by the responsible agency
in this situation provides only permission to proceed with the
project at the applicant's risk prior to a final decision in the
lawsuit.” (Guidelines, § 15233, subd. (b).) Although BCLC's
failure to diligently and expeditiously seek injunctive relief
necessitated our denial of its belated pleas for issuance of
extraordinary relief pending issuance of this opinion, it did not
provide developers with a “pass” on full CEQA compliance
or grant them any vested interest in improvements that were
completed at their own risk. The sale or lease of land to
third parties was beyond BCLC's control. Such third party
transactions do not immunize defective land use approvals.
As a matter of public policy and basic equity, developers
should not be permitted to effectively defeat a CEQA suit
merely by building out a portion of a disputed project
during litigation or transferring interests in the underlying real
property. Failure to obtain an injunction should not operate as
a de facto waiver of the right to pursue a CEQA action.

Second, questions concerning urban decay and cumulative
impacts constitute important issues of broad public interest
that are likely to reoccur. *1204  (Lundquist v. Reusser
(1994) 7 Cal.4th 1193, 1202, fn. 8, 31 Cal.Rptr.2d 776, 875
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P.2d 1279; Cucamongans United for Reasonable Expansion v.
City of Rancho Cucamonga (2000) 82 Cal.App.4th 473, 479,
98 Cal.Rptr.2d 202.)

Finally, even at this late juncture full CEQA compliance
would not be a meaningless exercise of form over substance.
The City possesses discretion to reject either or both of
the shopping centers after further environmental study and
weighing of the projects' benefits versus their environmental,
economic and social costs. As conditions of reapproval, the
City may compel additional mitigation measures or require
the projects to be modified, reconfigured or reduced. The City
can require completed portions of the projects to be modified
or removed and it can compel restoration of the project
sites to their original condition. (Association for a Cleaner
Environment v. Yosemite Community College Dist. (2004) 116
Cal.App.4th 629, 641, 10 Cal.Rptr.3d 560; Woodward Park
Homeowners Assn. v. Garreks, Inc. (2000) 77 Cal.App.4th
880, 888–890, 92 Cal.Rptr.2d 268.) We presume that the City
will fully and sincerely **219  assess the new information
contained in the revised EIR's and that it will fairly and
independently decide whether reapproval of the projects is in
the best interests of the City's residents, giving no weight to
the fact that the shopping centers are partially constructed.

III. Urban Decay
 Water contamination and air pollution, now recognized
as very real environmental problems, initially were scoffed
at as the alarmist ravings of environmental doomsayers.
Similarly, experts are now warning about land use decisions
that cause a chain reaction of store closures and long-term
vacancies, ultimately destroying existing neighborhoods and
leaving decaying shells in their wake. In this case, the trial
court recognized that the shopping centers posed a risk of

triggering urban decay or deterioration4 and it concluded that
CEQA required analysis of this potential impact. C & C has
challenged this determination. We find C & C's arguments
unpersuasive and agree that CEQA requires analysis of
the shopping centers' individual and cumulative potential to
indirectly cause urban decay.

Guidelines section 15126.2 requires an EIR to identify
and focus on the significant environmental impacts of the
proposed project. In relevant part, this section provides:
“Direct and indirect significant effects of the project on
the environment shall be clearly identified and described,
giving due consideration to both the short-term and long-term
effects.” (Guidelines, § 15126.2, subd.(a).) Guidelines section

15064, subdivision (d) *1205  mandates that both primary
(direct) and “reasonably foreseeable” secondary (indirect)
consequences be considered in determining the significance
of a project's environmental effect.

 “CEQA is not a fair competition statutory scheme.” (Waste
Management of Alameda County, Inc. v. County of Alameda
(2000) 79 Cal.App.4th 1223, 1235, 94 Cal.Rptr.2d 740.)
Therefore, the economic and social effects of proposed
projects are outside CEQA's purview. (Guidelines, § 15131,
subd. (a).) Yet, if the forecasted economic or social effects
of a proposed project directly or indirectly will lead to
adverse physical changes in the environment, then CEQA
requires disclosure and analysis of these resulting physical
impacts. (Friends of Davis v. City of Davis (2000) 83
Cal.App.4th 1004, 1019, 100 Cal.Rptr.2d 413 (Friends of
Davis ); Citizens for Quality Growth v. City of Mt. Shasta
(1988) 198 Cal.App.3d 433, 445–446, 243 Cal.Rptr. 727
(Mt.Shasta).) Subdivision (e) of Guidelines section 15064
provides that when the economic or social effects of a
project cause a physical change, this change is to be regarded
as a significant effect in the same manner as any other
physical change resulting from the project. (See, e.g., El
Dorado Union High School Dist. v. City of Placerville (1983)
144 Cal.App.3d 123, 131, 192 Cal.Rptr. 480 [potential of
increased student enrollment in an already overcrowded
school resulting from construction of the proposed apartment
complex was an environmental effect that required treatment
in an EIR because it could lead to the necessity of constructing
at least one new high school].) Conversely, where economic
and social effects result from a physical change that was itself
caused by a proposed project, then these economic and social
effects may be used to determine that the physical change
constitutes a significant **220  effect on the environment.
(See, e.g., Christward Ministry v. Superior Court (1986)
184 Cal.App.3d 180, 197, 228 Cal.Rptr. 868 [when a waste
management facility was proposed next to a religious retreat
center, CEQA required study whether the physical impacts
associated with the new facility would disturb worship in the
natural environment of the retreat center].) Guidelines section
15131, subdivision (a) provides, “An EIR may trace a chain of
cause and effect from a proposed decision on a project through
anticipated economic or social changes resulting from the
project to physical changes in turn caused by the economic or
social changes. The intermediate economic or social changes
need not be analyzed in any detail greater than necessary to
trace the chain of cause and effect. The focus of the analysis
shall be on the physical changes.”
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Case law already has established that in appropriate
circumstances CEQA requires urban decay or deterioration
to be considered as an indirect environmental effect of a
proposed project. The relevant line of authority begins with
Citizens Assn. for Sensible Development of Bishop Area v.
County of Inyo (1985) 172 Cal.App.3d 151, 217 Cal.Rptr.
893 (Bishop ). There, the appellate court held that adoption
of multiple negative declarations for *1206  different aspects
of the same large regional shopping center violated CEQA.
(Id. at p. 167, 217 Cal.Rptr. 893.) The court also agreed with
appellant that on remand “the lead agency must consider
whether the proposed shopping center will take business away
from the downtown shopping area and thereby cause business
closures and eventual physical deterioration of downtown
Bishop.” (Id. at p. 169, 217 Cal.Rptr. 893.) Citing Guidelines
section 15064, the court found that the lead agency had an
affirmative duty to consider whether the new shopping center
would start an economic chain reaction that would lead to
physical deterioration of the downtown area. (Id. at p. 170,
217 Cal.Rptr. 893.) Therefore, “[o]n remand the lead agency
should consider physical deterioration of the downtown area
to the extent that potential is demonstrated to be an indirect
environmental effect of the proposed shopping center.” (Id. at
p. 171, 217 Cal.Rptr. 893.)

Next, Mt. Shasta, supra, 198 Cal.App.3d 433, 243 Cal.Rptr.
727, invalidated an EIR for a proposed shopping center for
numerous reasons. In relevant part, the court determined
that the EIR was defective because it failed to “consider
the potential physical effect of the rezoning on the central
business area. The EIR pointed out the proposed project may
pose a significant economic problem for existing businesses,
but offered little analysis of the issue.” (Id. at p. 445, 243
Cal.Rptr. 727.) The court rejected respondent's justification
that “no analysis of economic effects was required in the
EIR.” (Id. at p. 446, 243 Cal.Rptr. 727.) Citing Bishop,
supra, 172 Cal.App.3d 151, 217 Cal.Rptr. 893 and Guidelines
section 15064, it explained that “[t]he potential economic
problems caused by the proposed project could conceivably
result in business closures and physical deterioration of the
downtown area. Therefore, on remand, City should consider
these problems to the extent that potential is demonstrated to
be an indirect environmental effect of the proposed project.”
(Mt. Shasta, supra, 198 Cal.App.3d at p. 446, 243 Cal.Rptr.
727.)

City of Pasadena v. State of California (1993) 14 Cal.App.4th
810, 17 Cal.Rptr.2d 766 addressed this issue as part of its
determination whether a project to relocate a parole office

was exempt from CEQA. In assessing whether the significant
effect exception applied, the court discussed Bishop, supra,
172 Cal.App.3d 151, 217 Cal.Rptr. 893. It agreed that **221
social and economic effects must be considered if they will
cause physical changes but found Bishop distinguishable
because appellant in this case had not made a “showing or
argument that [relocation of the parole office] would cause the
physical deterioration of the area.” (City of Pasadena, supra,
at p. 828, 17 Cal.Rptr.2d 766.)

Friends of Davis, supra, 83 Cal.App.4th 1004, 100
Cal.Rptr.2d 413 (distinguished, post ) rejected the position
that identification of a Borders bookstore as a prospective
tenant in a retail development compelled supplemental
environmental review. There, the City of Davis (Davis)
certified an EIR for a specific plan that reflected designation
of the subject property for retail use. The applicant
subsequently *1207  acquired an option to purchase the
property and applied for design review of a proposed retail
development that conformed to the specific plan and current
zoning designation. During the design review process, it
was revealed that one of the tenants would be a Borders
bookstore. Davis planning staff took the position that the
design review process did not differentiate between one type
of retail tenant and another. Over objection from citizens
who sought to use the design review ordinance to exclude
Borders from locating in Davis, the planning commission's
decision to approve the design review application was upheld.
The appellate court agreed with Davis, carefully explaining
that it was “not reviewing the record to determine whether it
demonstrates a possibility of environmental impact, but are
viewing it in a light most favorable to the City's decision in
order to determine whether substantial evidence supports the
decision not to require additional review.” (Id. at p. 1021,
100 Cal.Rptr.2d 413.) Prior environmental review already
encompassed retail use of the property. A subsequent EIR
was not required merely because it “appears likely” that
Borders would compete with existing bookstores. (Ibid.)
Appellant had not presented any evidence supporting its
assumptions “that existing downtown bookstores will not
be able to compete with Borders and will close[,] ... that
the bookstores will not be replaced by new or different
businesses ... [and] that the bookstore closures will cause
other downtown businesses to close, thus leading to a general
deterioration of the downtown area.” (Ibid.)

Most recently, it was held that the project description for
a proposed warehouse distribution center did not have to
specifically identify the end user because this information did
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not implicate new or different environmental effects other
than those that had been addressed in the EIR. (Maintain
Our Desert Environment v. Town of Apple Valley (2004) 120
Cal.App.4th 396, 15 Cal.Rptr.3d 322 (Apple Valley ).)

 It is apparent from the case law discussed above that proposed
new shopping centers do not trigger a conclusive presumption
of urban decay. However, when there is evidence suggesting
that the economic and social effects caused by the proposed
shopping center ultimately could result in urban decay or
deterioration, then the lead agency is obligated to assess this
indirect impact. Many factors are relevant, including the size
of the project, the type of retailers and their market areas and
the proximity of other retail shopping opportunities. The lead
agency cannot divest itself of its analytical and informational
obligations by summarily dismissing the possibility of urban
decay or deterioration as a “social or economic effect” of the
project.

 C & C contends that study is not required because the
record does not contain substantial evidence proving that
the shopping centers will cause urban decay. **222  This
argument founders because it is premised on the wrong
*1208  standard of review. Substantial evidence is the

standard applied to conclusions reached in an EIR and
findings that are based on such conclusions. (Irritated
Residents, supra, 107 Cal.App.4th at pp. 1390–1391, 133
Cal.Rptr.2d 718.) BCLC is not challenging a conclusion in
the EIR's that the shopping centers would not indirectly
cause urban decay or a finding adopted by the City. It is
not arguing that the City used the wrong methodology in
assessing whether urban decay will be an indirect effect of the
project or challenging the validity of an expert's opinion on
this topic. Rather, BCLC's argument is that the EIR's failed to
comply with the information disclosure provisions of CEQA
because they omitted any meaningful consideration of the
question whether the shopping centers could, individually or
cumulatively, trigger a series of events that ultimately cause
urban decay. Neither EIR even contains a statement indicating
reasons why it had been determined that urban decay was
not a significant effect of the proposed projects. (§ 21100,
subd. (c).) BCLC is challenging the City's view that such an
analysis was purely economic and therefore was outside the
scope of CEQA. The substantial evidence standard of review
is not applied to this type of CEQA challenge. The relevant
question is whether the lead agency failed to proceed as
required by law. (1 Kostka & Zischke, CEQA Practice, supra,
§ 12.5, pp. 464–466.1.) “[A]lthough the agency's factual
determinations are subject to deferential review, questions of

interpretation or application of the requirements of CEQA
are matters of law. [Citations.] While we may not substitute
our judgment for that of the decision makers, we must
ensure strict compliance with the procedures and mandates
of the statute.” (Save Our Peninsula Committee v. Monterey
County Bd. Of Supervisors (2001) 87 Cal.App.4th 99, 118,
104 Cal.Rptr.2d 326 (Peninsula ).) If C & C is contending
that claims concerning omission of information from an EIR
essentially should be treated as inquiries whether there is
substantial evidence supporting the decision approving the
projects, we reiterate our rejection of this position for the
reasons previously expressed in Irritated Residents, supra,
107 Cal.App.4th at page 1392, 133 Cal.Rptr.2d 718.

In any event, C & C's position has no substantive merit. There
is a great deal of evidence in the record supporting the validity
of concerns that the shopping centers could cause a ripple
of store closures and consequent long-term vacancies that
would eventually result in general deterioration and decay
within and outside the market area of the two shopping
centers. Although much of BCLC's evidence specifically
applied to the Supercenters, the administrative records as a
whole contain sufficient indication that addition of 1.1 million
square feet of retail space in the shopping centers' overlapping
market areas could start the chain reaction the ultimately
results in urban decay to necessitate study of the issue with
respect to the entirety of the shopping centers.

*1209  First, BCLC retained a professor of economics at
San Francisco State University, C. Daniel Vencill, to study
the cumulative economic effects that will be caused by the
two new Supercenters (the Vencill report). Together with two
colleagues, Vencill reviewed literature and analyzed the five-
mile area surrounding the project sites. Photographs were
taken of the sites and “existing blight conditions which have
remained unabated for some years in the area surrounding
the proposed new sites” were documented. The Vencill report
determined that the two shopping centers are in the same
shopper catchment area and they will be competing with each
other **223  as well as with existing retail establishments.
It states that “[t]here are [four] existing shopping centers
and malls that will be adversely affected by [Gosford and
Panama]. One regional mall is suspected of being in serious
decline.” The two Supercenters represent significant excess
capacity as configured and located. “This will result in
oversaturation and fall-out of weaker competitors in the at-
risk commercial blight zone the developments will create.”
The Vencill report identified 29 businesses, primarily but not
exclusively grocery stores, that are at direct risk of closure.
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Two Albertsons are “facing extinction” and a small nursery
that is located across the street from Gosford “would certainly
become defunct.” Additionally, no “alternative plans” were
observed for the Wal–Mart building on White Lane that
will be vacant when this Wal–Mart store is replaced by the
Supercenter at Panama. The Vencill report finds:

“It is reasonably probable [that] competition provided
by the two proposed [Supercenters] (i.e., the diversion
of existing sales from local merchants), individually and
especially cumulatively, will have economic impacts on
existing businesses triggering a chain of events that may
lead to adverse effects on the physical environment in
the southern part of Bakersfield. One of the ways this
may occur is that smaller retailers in the area, particularly
those located within five miles of the sites, and even more
specifically those retailers already struggling or on the
verge of having to terminate operations, will be unable to
compete and will have to go out of business. In turn, this
may cause permanent or long-term vacancies of retail space
in the area. The result is typically neglect of maintenance
and repair of retail facilities, the deterioration of buildings,
improvements, and facilities. This may then culminate
in physical effects associated with blight-like conditions,
which include visual and aesthetic impacts accompanying
the physical deterioration.”

BCLC also submitted numerous studies and articles
analyzing the adverse effects other communities in
California (San Diego, Orange County and Calexico,) and
elsewhere (Oklahoma City, Oklahoma; Bath, Maine; Eastern
Pennsylvania; Chicago, Illinois; Syracuse, New York) have
experienced as a *1210  result of saturation of a market

area with super-sized retailers.5 As relevant here, the authors
found numerous adverse effects resulting from saturation of
a market area with Supercenters and similar retail facilities,
such as SuperTargets and SuperKmarts. These effects include,
but are not limited to, physical decay and deterioration
resulting from store closures in the same market area or
in established areas of the community (i.e., the “traditional
downtown area”) due to competitive pressures, followed by
an inability to easily re-lease the vacated premises. The
authors also found that it had been difficult to find tenants for
buildings that formerly housed Wal–Mart **224  stores that
were replaced by the new Supercenters. Many of the empty
buildings physically deteriorated.

This evidence cannot be cavalierly dismissed as “hit
pieces” designed to disparage a specific corporation. Studies

discussing the experiences of other communities constitute
important anecdotal evidence about the way the proposed
shopping centers could serve as a catalyst for urban
deterioration and decay in the City. The Vencill report
is extremely significant and it strongly supports BCLC's

position that CEQA requires analysis of urban decay.6

 Moreover, numerous individuals commented about urban
decay during the administrative process. For example, at the
planning commission's public hearing on the adequacy of the
draft EIR's, Cindy Fabricius stated, “[T]here are 45 empty
Wal–Marts in the state of Texas. There are 34 empty standing
Wal–Marts in the state of Georgia. There are 27 in Utah.
Find them. Go look at them. They are empty. When Wal–
Mart moves on they leave their boxes. Those boxes are not
bought up by other [businesses]; who can afford that huge of a
store; that huge of a rent?” Herman Lee commented that there
are parts of East Bakersfield that need revitalization. Yet, the
proposed shopping centers are out in the southwest part of
town. He queried, “What about the people on the east side
of town?” Some comments made at the February 2003 City
Council meeting are also relevant. A representative of Save
Mart *1211  Supermarkets spoke in opposition to the project
and submitted the data concerning Oklahoma City. He stated
that the addition of the two shopping centers will adversely
affect existing shopping centers and asserted that the “[t]he
potential for urban blight and decay is a matter which must
be considered” in the EIR's. Another commercial property
owner wrote that he had been unable to re-lease a building that
formerly housed a grocery store and he ended up demolishing
the building. When a grocery store closes, the remainder of
the stores in the shopping center are likely to close. The
center “could end up with many boarded up storefronts.”
Another citizen wrote a letter that included six examples of
buildings in the City that formerly housed large retail stores
and now are “vacant, rundown box buildings and shopping
centers.” He was concerned that the proposed projects would
result in more “empty warehouse type, rundown buildings”
littering the City. While these individuals are not experts in
any sense of the word, their firsthand observations should
not casually be dismissed as immaterial because “relevant
personal observations are evidence.” (Bishop, supra, 172
Cal.App.3d at p. 173, 217 Cal.Rptr. 893; see also Ocean
View Estates Homeowners Assn., Inc. v. Montecito Water Dist.
(2004) 116 Cal.App.4th 396, 402, 10 Cal.Rptr.3d 451.)

The responses in the EIR's to these and other comments
do not meaningfully address the issue of urban decay. The
Gosford EIR states that vacant buildings “are part of the
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evolutional change of the retail environment.” It then asserts
that further analysis is outside the scope of CEQA because
economic and social effects are not considered environmental
effects under CEQA. The response in the Panama EIR is
similarly incomplete. Ignoring the question of urban decay or
deterioration, it simply replies that “blight” is a legal term that
does not apply. It also asserts that **225  vacancy rates and
business closures are purely economic impacts and therefore
outside of CEQA. Finally, it states that a survey of vacant
buildings had been prepared and this survey demonstrated
that “retailers entering or leaving the market, relocations, re-
leasing to new tenants or conversions to other uses is a normal

part of a dynamic market.”7

The Retail Impact Analysis (retail analysis) that was
appended to the Panama EIR does not constitute an acceptable
substitute for proper identification and analysis in an EIR.
The retail analysis analyzed “the potential market support
and retail sales impacts” of the Supercenter component of
Panama. It found that general merchandise stores have a
market area of approximately *1212  five miles; grocery

stores have a market area of approximately two miles.8

It concluded that there is sufficient capacity to sustain
the Supercenter at Panama without causing closure of
existing general merchandise or grocery stores. However, the
Supercenter would reduce the business volume of existing
stores. The retail analysis stated that the existing Wal–
Mart store building could be utilized in another unspecified
capacity.

The retail analysis did not reference Gosford or consider
whether there is sufficient capacity to sustain both shopping
centers. It did not analyze whether the combined influx
of both shopping centers would lead to the closure of
existing grocery or general merchandise stores, particularly
where their market areas overlap. Rather, it focused on the
single narrow question whether there is sufficient demand to
sustain the Supercenter at Panama. It did not meaningfully
consider whether addition of 1.1 million square feet of
new retail space, much of it housing Supercenters, Sam's
Club and other large retailers such as Lowe's and Kohl's
(which dominate individual merchandise areas and are
sometimes referred to as “category killers”) will displace
older, smaller retail stores and shopping centers, leaving long-
term vacancies that deteriorate and encourage graffiti and
other unsightly conditions. Furthermore, the retail analysis
fails to meaningfully address the question whether the
building on White Lane that currently houses a Wal–Mart
store will experience a long-term vacancy when this store is

closed. No facts are offered in support of the retail analysis's
conclusion that the building can be leased to another tenant.
“Can” is not equivalent to “will” and the difference in the
two words is crucial when assessing whether the store closure
will result in an adverse environmental impact. The retail
analysis characterizes vacancies as normal parts of a dynamic
and evolving retail environment without considering whether
those vacancies are clustered in one area or are likely to be
long term.

We agree with BCLC that Mt. Shasta, supra, 198 Cal.App.3d
433, 243 Cal.Rptr. 727, is analogous. Just as in Mt.
Shasta, it is apparent that in this case the shopping centers
could, individually and cumulatively, **226  trigger the
same downward spiral of business closures, vacancies and
deterioration that other communities have experienced when
they allowed similar saturation development. Therefore,
CEQA requires analysis of this potential environmental
impact.

C & C argues that the instant case is analogous to Friends
of Davis, supra, 83 Cal.App.4th 1004, 100 Cal.Rptr.2d
413. We disagree. Friends of Davis considered whether a
*1213  supplemental EIR was required. No zoning change

or nonconformity with the existing specific plan existed
and retail development on the project site had already been
subjected to full environmental review. In contrast here,
there has not been any previous study of the environmental
effects associated with the requested zoning changes and
general plan amendments. No prior EIR's considered the
consequences of building shopping centers on the project
sites. Rather, it is the sufficiency of the initial EIR's that is at
issue.

It must be mentioned that although we do not quarrel
with the holding in Apple Valley, supra, 120 Cal.App.4th
396, 15 Cal.Rptr.3d 322, it is factually distinguishable from
this situation. Here, recognition of the characteristics of
the shopping centers' tenants is a necessary prerequisite to
accurate identification and analysis of the environmental
consequences that will result from approval of the proposed
projects. When the particular type of retail business planned
for a proposed project will have unique or additional adverse
impacts, then disclosure of the type of business is necessary in
order to accurately recognize and analyze the environmental
effects that will result from the proposed project. A rendering
plant has different environmental impacts than a chandler. In
the retail context, Supercenters are similarly unique. Unlike
the vast majority of stores, many Supercenters operate 24
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hours per day seven days a week. Such extended operational
hours raise questions concerning increased or additional
adverse impacts relating to lights, noise, traffic and crime.
While specific identification of the name of the tenant may
be unnecessary, to simply state as did the Gosford EIR that
“no stores have been identified” without disclosing the type
of retailers envisioned for the proposed project is not only
misleading and inaccurate, but it hints at mendacity.

Accordingly, we hold that the omission of analysis on the
issue of urban/suburban decay and deterioration rendered
the EIR's defective as informational documents. (Mt. Shasta,
supra, 198 Cal.App.3d at p. 446, 243 Cal.Rptr. 727.) On
remand, the EIR's must analyze whether the shopping centers,
individually and/or cumulatively, indirectly could trigger the
downward spiral of retail closures and consequent long-
term vacancies that ultimately result in decay. (Ibid.; Bishop,
supra, 172 Cal.App.3d at p. 171, 217 Cal.Rptr. 893.)

IV. Cumulative Impacts
 The Gosford EIR and the Panama EIR considered each
shopping center in isolation. The cumulative impacts sections
of each EIR does not reference the other shopping center
and neither EIR contains any discussion of or reference
to retail development in the area surrounding the project
site. BCLC argues that the “failure to treat Panama and
Gosford as ‘relevant projects' for purposes of evaluating
cumulative effects” is “[a]n overarching legal flaw in both
EIRs.” We agree. The trial court correctly realized that the
cumulative *1214  effect of the two shopping centers must be
analyzed with respect to the topic of urban decay. However,
it inexplicably failed to follow the applicable chain of
reasoning to its logical conclusion **227  and recognize that
the cumulative effects analyses were fundamentally flawed
because they did not recognize that the shopping centers were
relevant projects and did not analyze the type and severity
of impacts that will result from construction and operation of
both projects.

 “A fundamental purpose of CEQA is to ensure that
governmental agencies regulate their activities ‘so that
major consideration is given to preventing environmental
damage, while providing a decent home and satisfying living
environment for every Californian.’ [Citations.] The heart
of CEQA is the EIR. [Citation.] Its purposes are manifold,
but chief among them is that of providing public agencies
and the general public with detailed information about the
effects of a proposed project on the environment. [Citations.]
[¶] Part of this vital informational function is performed by

a cumulative impact analysis.” (Reasonable Growth, supra,
151 Cal.App.3d at pp. 72–73, 198 Cal.Rptr. 634.) “The term
‘ “[c]umulative impacts” refer[s] to two or more individual
effects which, when considered together, are considerable or
which compound or increase other environmental impacts.’
” (Raptor, supra, 27 Cal.App.4th at p. 739, 32 Cal.Rptr.2d
704.) “[A] cumulative impact consists of an impact which
is created as a result of the combination of the project
evaluated in the EIR together with other projects causing
related impacts.” (Guidelines, § 15130, subd. (a)(1).) “ ‘The
cumulative impact from several projects is the change in
the environment which results from the incremental impact
of the project when added to other closely related past,
present, and reasonably foreseeable probable future projects.
Cumulative impacts can result from individually minor but
collectively significant projects taking place over a period of
time.’ (CEQA Guidelines, § 15355, subd. (b).) ‘Cumulative
impact analysis “assesses cumulative damage as a whole
greater than the sum of its parts.” ’ ” (Irritated Residents,
supra, 107 Cal.App.4th at p. 1403, 133 Cal.Rptr.2d 718.)

“The significance of a comprehensive cumulative impacts
evaluation is stressed in CEQA.” (Schoen v. Department of
Forestry & Fire Protection (1997) 58 Cal.App.4th 556, 572,
68 Cal.Rptr.2d 343.) Proper cumulative impact analysis is
vital “because the full environmental impact of a proposed
project cannot be gauged in a vacuum. One of the most
important environmental lessons that has been learned
is that environmental damage often occurs incrementally
from a variety of small sources. These sources appear
insignificant when considered individually, but assume
threatening dimensions when considered collectively with
other sources with which they interact.” (Communities for a
Better Environment v. California Resources Agency (2002)
103 Cal.App.4th 98, 114, 126 Cal.Rptr.2d 441, fns. omitted;
see also Los Angeles Unified School Dist. v. City of Los
Angeles (1997) 58 Cal.App.4th 1019, 1025, 68 Cal.Rptr.2d
367.) “[C]onsideration of the effects *1215  of a project
or projects as if no others existed would encourage the
piecemeal approval of several projects that, taken together,
could overwhelm the natural environment and disastrously
overburden the man-made infrastructure and vital community
services. This would effectively defeat CEQA's mandate to
review the actual effect of the projects upon the environment.”
(Las Virgenes Homeowners Federation, Inc. v. County of Los
Angeles (1986) 177 Cal.App.3d 300, 306, 223 Cal.Rptr. 18.)

 When faced with a challenge that the cumulative impacts
analysis is unduly narrow, the court must determine whether
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it was reasonable and practical to include the omitted projects
and whether their **228  exclusion prevented the severity
and significance of the cumulative impacts from being
accurately reflected. (Kings County Farm Bureau v. City of
Hanford (1990) 221 Cal.App.3d 692, 723, 270 Cal.Rptr. 650
(Farm Bureau ).)

 It is beyond dispute that the two shopping centers are both
“present” projects within the meaning of Guidelines section
15355, subdivision (b). They were proposed within a month
of each other and both shopping centers were considered at
the same meetings of the City Planning Commission and the
City Council. Many citizens, including BCLC, voiced their
opinions about both shopping centers at the same time. Thus,
the determinative question is whether Gosford and Panama
also are “closely related” within the meaning of Guidelines
section 15355, subdivision (b). We answer this question in the
affirmative.

First, there is evidence showing that the two shopping centers
will compete with each other. Some of the anchor tenants
at both shopping centers are regional draws with a market
area in excess of five miles. The Vencill report states that the
market area for stores like Supercenters is about five miles.
It concludes that the two shopping centers are in the same
shopper catchment area and the Supercenters will compete
with each other. Similarly, the retail analysis states that
general merchandise stores have a market area of five miles
or more. Grocery stores have a market area of two miles or
more. Since Gosford and Panama are 3.6 miles apart, the two
market areas necessarily overlap. As previously discussed,
the record contains numerous studies analyzing the adverse
effects other communities have experienced when a market
area was saturated with large-scale retailers such as traditional
Wal–Mart stores and their siblings, Supercenters and Sam's
Clubs. Studies discussing the adverse effects that other
communities experienced after similar retail development
constitutes important anecdotal evidence about the adverse
impacts that the City may experience.

Second, the Gosford EIR and the Panama EIR show that the
two shopping centers share four arterial roadways: Pacheco
Road, Panama Lane, Harris *1216  Road and White Lane.
A planning commissioner stated that he was concerned that
the two projects could have combined, unrecognized adverse
impacts on traffic.

Third, ambient air quality is a serious concern. Each of
the EIR's concluded that the proposed shopping center

would have an unavoidable adverse impact on ambient air
quality. The San Joaquin Valley Air Pollution Control District
(SJVAPCD) expressed the opinion that each project “and
others similar to it will cumulatively reduce air quality in the
San Joaquin Valley.” This will “make it more difficult to meet
mandated emission reductions and air quality standards.”

When considered in its entirety, this evidence strongly
supports BCLC's position that the two shopping centers are
closely related and may have several cumulatively significant
adverse impacts. Therefore, CEQA compels assessment and
disclosure of these combined environmental effects.

 There is no merit to the position of City and developers that
cumulative impacts analysis does not require consideration
of both shopping centers because, in each case, the other
shopping center is outside the radius of the “project
area” as defined in EIR's. An EIR is required to discuss
significant impacts that the proposed project will cause in
the area that is affected by the project. (CEQA Guidelines,
§ 15126.2, subd. (a).) This area cannot be so narrowly
defined that it necessarily eliminates a portion of the affected
**229  environmental setting. Furthermore, Guidelines

section 15130, subdivision (b)(1)(B)3 directs agencies to
“define the geographic scope of the area affected by the
cumulative effect and provide a reasonable explanation for the
geographic limitation used.” Neither the Gosford EIR nor the
Panama EIR complied with this requirement. The EIR's state
what has been determined to be the appropriate geographic
area for each category of potential impacts, but no explanation
was offered as to the criterion upon which this determination
was made. Simply put, selection of “appropriate” geographic
areas that just happen to narrowly miss the other large
proposed shopping center in every category of impacts
despite their overlapping market areas and shared roadways
does not constitute the good faith disclosure and analysis
that is required by CEQA. In Raptor, supra, 27 Cal.App.4th
713, 32 Cal.Rptr.2d 704, we found the description of the
environmental setting in an EIR prepared for a residential
project to be deficient because it failed to mention nearby
wetlands and a wildlife preserve. (Id. at pp. 722–729, 32
Cal.Rptr.2d 704.) Omission of any reference in the EIR's to
the other proposed shopping center is similarly “inaccurate
and misleading.” (Id. at p. 724, 32 Cal.Rptr.2d 704.)

 We are unpersuaded by C & C's argument that the cumulative
impacts of the two projects were accounted for because
the Gosford EIR *1217  based its discussion of certain
environmental effects, such as air quality, on a summary

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990097039&pubNum=227&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990097039&pubNum=227&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990097039&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=14CAADCS15355&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=14CAADCS15355&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=14CAADCS15355&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=14CAADCS15126.2&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=14CAADCS15130&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994169601&pubNum=3484&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994169601&pubNum=3484&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994169601&pubNum=3484&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994169601&pubNum=3484&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994169601&pubNum=3484&originatingDoc=I04bf2598fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Bakersfield Citizens for Local Control v. City of Bakersfield, 124 Cal.App.4th 1184 (2004)
22 Cal.Rptr.3d 203, 34 Envtl. L. Rep. 20,153, 04 Cal. Daily Op. Serv. 10,918...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 15

of projections contained in an approved planning document.
Use of a planning document does not preclude challenge
to the accuracy or sufficiency of the cumulative impacts
analysis. As recognized in a respected CEQA treatise, “[t]he
summary-of-projections approach may present problems if
the projections in the general plan or related planning
document are inaccurate or outdated.” (1 Kostka & Zischke,
CEQA Practice, supra, § 13.39, p. 537.) Such is the case here.
Both of the shopping center projects required amendment
of the general plan. The addition of large regional shopping
centers such as Gosford and Panama are not accounted for
in the projections. We need not comment on the propriety
of using the list of projects method for some aspects of
cumulative impacts analysis and using the summary of
projections for other aspects because, under either method,
the cumulative impacts section is underinclusive. (Id. at §
13.39, pp. 537–538.)

Proper cumulative impacts analysis is absolutely critical to
meaningful environmental review of the shopping center
projects. Four analogous cases support our conclusion that the
EIR's are legally inadequate due to their underinclusive and
misleading cumulative impacts analysis.

In Reasonable Growth, supra, 151 Cal.App.3d 61, 198
Cal.Rptr. 634, the appellate court ordered an EIR prepared for
a high-rise project to be decertified because it underestimated
the amount of new downtown development and consequently
had not evaluated “the true severity and significance” of
the cumulative impacts. (Id. at p. 80, 198 Cal.Rptr. 634.)
The court explained that the danger created by providing
understated information subverts an agency's ability to adopt
appropriate and effective mitigation measures, skews its
perspective concerning the benefits of the particular projects
under consideration and precludes it from gaining a true
perspective on the consequences of approving the project.
(Ibid.)

Similarly, in Farm Bureau, supra, 221 Cal.App.3d 692, 270
Cal.Rptr. 650, this court determined that limiting the scope
of cumulative impacts analysis to the mid-San Joaquin Valley
was unduly restrictive and **230  resulted in an inaccurate
minimization of the cumulative impacts on air quality
resulting from construction of the proposed cogeneration plan
together with the many other proposed energy projects. (Id. at
pp. 721–724, 270 Cal.Rptr. 650.)

Next, in Raptor, supra, 27 Cal.App.4th 713, 32 Cal.Rptr.2d
704, we invalidated an EIR prepared for a housing project,

in part because it failed to analyze the project in conjunction
with other development projects in the surrounding area. (Id.
at pp. 739–741, 32 Cal.Rptr.2d 704.)

*1218  Most recently, in Eel River, supra, 108 Cal.App.4th
859, 134 Cal.Rptr.2d 322, the court found that an EIR
considering a project to divert water was legally inadequate
because the cumulative impacts analysis did not take into
account other pending proposals that would curtail water
diversions. The court concluded that it was “reasonable and
practical” to include other pending curtailment proposals
in the cumulative impacts analysis and that this omission
resulted in an EIR that failed to alert decision makers and the
public to the possibility that the agency would not be able
to supply water to its customers in an environmentally sound
way. (Id. at pp. 868–872, 134 Cal.Rptr.2d 322.)

Following and applying these authorities, we likewise
conclude that the EIR's are inadequate because they did
not analyze the cumulative environmental impacts of other
past, present and reasonably foreseeable retail projects in
the market areas served by the proposed shopping centers.
Neither EIR meaningfully addressed comments stating that
the two shopping centers will have cumulative adverse
impacts. As a result, the cumulative impacts analyses in both
EIR's are underinclusive and misleading.

The record raises numerous questions respecting the type
and severity of cumulative adverse environmental impacts
that likely will result from the two shopping centers. Topics
such as traffic, noise, air quality, urban decay and growth

inducement immediately surface.9 City and developers
cannot fault BCLC because it does not have evidence
answering these and other questions related to the cumulative
impacts resulting from construction and operation of both
Gosford and Panama. “To conclude otherwise would place
the burden of producing relevant environmental data on the
public rather than the agency and would allow the agency to
avoid an attack on the adequacy of the information contained
in the report simply by excluding such information.” (Farm
Bureau, supra, 221 Cal.App.3d 692, 724, 270 Cal.Rptr. 650.)

On remand, each EIR must analyze the cumulative impacts
resulting from construction and operation of the proposed
shopping center in conjunction with all other past, present
or reasonably foreseeable retail projects that are or will
be located within the proposed project's market area.
This includes, but *1219  is not limited to, analysis
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of the combined adverse **231  impacts resulting from

construction and operation of Gosford and Panama.10

V. Failure to Correlate Adverse Air Quality Impacts to
Resulting Adverse Health Impacts

The Gosford EIR concluded that Gosford would cause
significant unavoidable direct adverse impacts to regional air
quality from construction and operation. The direct adverse
air quality impacts are derived “primarily from automobile
emissions during operation and from architectural coatings
and construction equipment during construction phase. No
feasible mitigation measures are available that would reduce
impacts to less than significant levels.” Furthermore, Gosford
“could potentially result in cumulatively considerable impacts
to regional air quality from construction and operation.”

Similarly, the Panama EIR concluded that Panama “may
result in an overall increase in the local and regional pollutant
load due to direct impacts from vehicle emissions and indirect
impacts from electricity and natural gas consumption. This
impact is considered significant and unavoidable for ROG
and NOx.” The Panama EIR reached a different conclusion
than the Gosford EIR with respect to cumulative impacts,
determining that a “less than significant” impact would occur
in this regard.

 BCLC contends that both EIR's omitted relevant information
when they failed to correlate the identified adverse air quality
impacts to resultant adverse health effects. We agree.

Guidelines section 15126.2, subdivision (a) requires an EIR
to discuss, inter alia, “health and safety problems caused
by the physical changes” that the proposed project will
precipitate. Both of the EIR's concluded that the projects
would have significant and unavoidable adverse impacts on
air quality. It is well known that air pollution adversely
affects human respiratory health. (See, e.g., Bustillo, Smog
Harms Children's Lungs for Life, Study Finds, L.A. Times
(Sept. 9, 2004).) Emergency rooms crowded with wheezing
sufferers are sad but common sights in the San Joaquin Valley
and elsewhere. Air quality indexes are published daily in
local newspapers, schools monitor air quality and restrict
outdoor play when it is *1220  especially poor and the
public is warned to limit their activities on days when air
quality is particularly bad. Yet, neither EIR acknowledges the
health consequences that necessarily result from the identified
adverse air quality impacts. Buried in the description of some
of the various substances that make up the soup known as

“air pollution” are brief references to respiratory illnesses.
However, there is no acknowledgement or analysis of the
well-known connection between reduction in air quality and
increases in specific respiratory conditions and illnesses.
After reading the EIR's, the public would have no idea of
the health consequences that result when more pollutants
are added to a nonattainment basin. On remand, the health
impacts resulting from the adverse air quality impacts must
be identified and analyzed in the new EIR's.

**232  VI. Prejudice
 “When the informational requirements of CEQA are not
complied with, an agency has failed to proceed in ‘a
manner required by law.’ ” (Peninsula, supra, 87 Cal.App.4th
at p. 118, 104 Cal.Rptr.2d 326.) If the deficiencies in
an EIR “preclude[ ] informed decisionmaking and public
participation, the goals of CEQA are thwarted and a
prejudicial abuse of discretion has occurred.” (Id. at p. 128,
104 Cal.Rptr.2d 326.)

An EIR's role “as an environmental ‘alarm bell’ whose
purpose it is to alert the public and its responsible officials
to environmental changes before they have reached the
ecological points of no return” (County of Inyo v. Yorty
(1973) 32 Cal.App.3d 795, 810, 108 Cal.Rptr. 377) is equally
vital whether one is protecting our coastline and forests or
preserving our inland neighborhoods as viable communities.
For many of us, adverse environmental impacts such as
reduction of endangered species habitat are regrettable but
largely abstract harms. In contrast, deterioration of our local
communities is a very real problem that directly impacts
the quality of our daily life. When our morning commutes
are marred by the sight of numerous vacant or half-vacant
strip malls adorned with graffiti and weeds, when we hesitate
to move into an established neighborhood because of the
absence of close and convenient shopping and when it hurts
to take a deep breath on hot August afternoons because of the
poor air quality, the importance of thorough environmental
analysis and complete disclosure before new projects are
approved is all too evident.

 In this case, City's failure to assess whether the shopping
centers, individually and cumulatively, will indirectly cause
urban decay, to evaluate the cumulative impacts of both
shopping centers and to correlate the adverse air quality
impacts to resulting adverse health consequences, cannot
be dismissed as harmless or insignificant defects. As a
result of these omissions, meaningful assessment of the
true scope of numerous potentially serious adverse *1221
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environmental effects was thwarted. No discrete or severable
aspects of the projects are unaffected by the omitted
analyses; the defects relate to the shopping centers in their
entirety, not just to one specific retailer. These deficiencies
precluded informed public participation and decision making.
Therefore, certification of the EIR's was a prejudicial abuse of
discretion. (Peninsula, supra, 87 Cal.App.4th at p. 128, 104
Cal.Rptr.2d 326.)

 The Guidelines unequivocally require the lead agency to
certify a legally adequate final EIR prior to deciding whether
or not to approve or carry out a contested project. (Guidelines,
§§ 15089 to 15092.) “[T]he ultimate decision of whether to
approve a project, be that decision right or wrong, is a nullity
if based upon an EIR that does not provide the decision-
makers, and the public, with the information about the project
that is required by CEQA.” (Santiago County Water Dist.
v. County of Orange (1981) 118 Cal.App.3d 818, 829, 173
Cal.Rptr. 602.) Thus, the project approvals and associated
land use entitlements also must be voided. (See, e.g., Eel
River, supra, 108 Cal.App.4th at p. 882, 134 Cal.Rptr.2d 322;
Raptor, supra, 27 Cal.App.4th at pp. 742–743, 32 Cal.Rptr.2d
704.)

VII.-IX.**

DISPOSITION

The judgments are reversed and the actions are remanded to
the Superior **233  Court of Kern County. BCLC is awarded
its statutory costs in both actions. C & C is to pay the entirety
of the cost award in the Gosford action; P99 is to pay the
entirety of the cost award in the Panama action. (Cal. Rules
of Court, rule 27(a)(4).) BCLC's request for judicial notice is
granted.

Upon remand, the superior court is directed as follows in both
actions:

(1) To issue new peremptory writs of mandate ordering
the City to void its certification of the EIR's and findings
of overriding considerations and to void its approval of

the projects and associated zoning changes, general plan
amendments and other related land use entitlements;

(2) To issue orders, after notice and hearing, that set a date
by which the City must certify new EIR's in accordance
with CEQA standards and procedures, including provisions
for public comment, and make any findings *1222  that
CEQA may require. These orders are to require the City,
after full CEQA compliance is effected, to determine upon
further consideration and in accordance with all applicable
laws, whether or not to reapprove the projects and grant
associated zoning changes, general plan amendments and
land use entitlements. The City may require modification
of the projects and/or additional mitigation measures as
conditions of reapproval; it may require completed portions
of the projects to be changed or removed;

(3) To determine, after notice and hearing, whether
continuance of construction and retail activities on the project
sites prior to full CEQA compliance and reapproval will
prejudice the consideration or implementation of particular
mitigation measures or alternatives to the project and to issue
appropriate relief pursuant to section 21168.9. As part of this
determination it is to consider the following: (i) continuance
of construction activities, other than those necessary to ensure
safety; (ii) continued operation of businesses that currently
are open to the public; (iii) opening of new businesses; (iv)
expansion of existing businesses;

(4) To determine, after notice and hearing, whether BCLC
should be awarded attorney fees and costs pursuant to Code of
Civil Procedure section 1021.5, the proper amounts, the party
or parties against whom the fee awards should be assessed
and to issue appropriate orders.

WE CONCUR: WISEMAN and LEVY, JJ.

All Citations

124 Cal.App.4th 1184, 22 Cal.Rptr.3d 203, 34 Envtl. L. Rep.
20,153, 04 Cal. Daily Op. Serv. 10,918, 2004 Daily Journal
D.A.R. 14,768

Footnotes
* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for publication with the exception

of parts VII, VIII and IX.

1 References to mileage, square footage and acreage are approximate.
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2 BCLC made a disastrous tactical choice when it did not diligently and expeditiously seek a preliminary injunction in the
trial court and extraordinary relief in this court at the first hint of construction activities. By the time BCLC petitioned us, the
Kohl's store at Gosford was operating and the Lowe's store at Panama was almost complete. At that point, the equities
did not weigh in BCLC's favor.

3 Unless otherwise specified, statutory references are to the Public Resources Code. The state CEQA Guidelines will be
cited as Guidelines.

4 Some of the parties use the term “urban blight,” assuming that it is interchangeable with “urban decay.” This is incorrect.
“Blight” is a term with specialized meaning that has not been shown to be applicable. (See Health & Saf.Code, § 33030
et. seq.)

5 Rea & Parker Research report prepared for San Diego County Taxpayers Association entitled The Potential Economic
and Fiscal Impact of Supercenters in San Diego, A Critical Analysis (2000) of report by Boarnet & Crane entitled The
Impact of Big Box Grocers on Southern California Jobs, Wages and Municipal Finances; The Impact of Big Box Grocers
on Southern California, Jobs, Wages, and Municipal Finances prepared for Orange County Business Council (1999); Rea
& Parker Research, Smart Growth's Response to Big–Box Retailers: City of Villages—A Renewed Orientation Toward
Communities and Neighborhoods (2001) prepared for the independent Grocers Association of Calexico; Shils & Taylor,
Measuring the Economic and Sociological Impact of the Mega–Retail Discount Chains on Small Enterprise in Urban,
Suburban and Rural Communities (1997); Welles, When Wal–Mart Comes to Town (July 1, 1993) Inc.

6 City Council Member Maggard's comment at the February 2003 City Council meeting that BCLC's documentary support
is merely fit “for recycling” demonstrates his lack of awareness of the relevant legal principles.

7 The parties did not mention this survey. Since the survey did not consider questions concerning the likely effects that
addition of 1.1 million square feet of new retail space would have on the vacancy rate in the City or address the likelihood
of re-leasing vacant premises that formerly were occupied by competitors of the proposed shopping centers, we find it
unhelpful.

8 After stating that general merchandise stores have a market area of five miles or more, the retail analysis inexplicably
assigns without explanation three miles as the relevant market area with respect to the Supercenter at Panama. Since
this conclusion is not supported by any explanation or analysis and it is directly contradicted by other information in the
retail analysis, we decline to afford it any weight.

9 Specific questions such as the following immediately come to mind: How will traffic patterns be affected on the shared
roadways? Will combined traffic cause an increase in mobile emissions that adversely affects sensitive receptors? Will
the presence of two shopping centers containing large value-oriented retailers result in an overall increase in shoppers
who may come from outlying areas because of the abundance of retail opportunities in a relatively small area? In other
words, is there a synergy whereby one and one equals more than two? Alternatively, will Gosford and Panama draw
customers from each other, thereby increasing the potential that one of the shopping centers will not be successful and
could deteriorate? Does addition of multiple new shopping facilities stimulate growth in the surrounding area and if so,
what type?

10 This conclusion obviates any need to address BCLC's other claims concerning the sufficiency of the cumulative impacts
analyses. However, we mention that when the City assesses the combined effects that the two shopping centers will
have on ambient air quality, it must apply the principles we explained in Farm Bureau, supra, 221 Cal.App.3d 692, 270
Cal.Rptr. 650. The magnitude of the current air quality problems in the San Joaquin Valley cannot be used to trivialize the
cumulative contributions of the shopping centers and the scope of the analysis cannot be artificially limited to a restricted
portion of the air basin. (Id. at pp. 718, 723, 270 Cal.Rptr. 650.)

** See footnote *, ante.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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253 Cal.App.2d 16, 61 Cal.Rptr. 618

CALIFORNIA WATER &
TELEPHONE COMPANY et

al., Plaintiffs and Respondents,
v.

THE COUNTY OF LOS ANGELES
et al., Defendants and Appellants.

Civ. No. 29880.
Court of Appeal, Second

District, Division 5, California.
July 31, 1967.

HEADNOTES

(1a, 1b)
Judgments § 9(4), 9(10)--Declaratory Judgments--When
Remedy May Be InvokedParties.
Privately owned water utilities have an interest in obtaining
a description respecting the validity of a county water
ordinance where the constitutional amenability of the utilities
to the local regulations has a continuing effect upon the
conduct and plans of their business, not made academic or
remote because the impact of the ordinance is not necessarily
immediate. Were there any doubt about the justiciability of the
controversy, that doubt would be resolved in favor of present
adjudication, the public being interested in the settlement of
the dispute.

(2)
Judgments § 9(10), 11--Declaratory Judgments--
PartiesActual Controversy.
In an action for declaratory relief, the concept of justiciability
*17  involves the intertwined criteria of ripeness and

standing. The controversy is “ripe” when it has reached,
but has not passed, the point that the facts have sufficiently
congealed to permit an intelligent and useful decision to be
made, and one who invokes the judicial process does not have
“standing” if he, or those whom he properly represents, does
not have a real interest in the ultimate adjudication because
the actor has neither suffered nor is about to suffer any injury
of significant magnitude reasonably to assure that all of the
relevant facts and issues will be adequately presented.

See Cal.Jur.2d, Declaratory Relief, § 9 et seq.; Am.Jur.2d,
Declaratory Judgments, § 10 et seq.

(3)
Judgments § 9(4), 12.9--Declaratory Judgments--When
Remedy May Be InvokedAppeal.
When justiciability in a jurisdictional sense exists, the
ripeness and standing concepts are metamorphosed in a
declaratory relief action into guides for the exercise of judicial
discretion in granting or withholding that remedy, and the trial
court's exercise of discretion will not be disturbed on appeal
unless its discretion has been abused.

(4)
Judgments § 14(3)--Declaratory Judgments--Discretion of
Court.
In an action for declaratory relief involving constitutionality
of a county ordinance, among the factors affecting exercise of
judicial discretion committed to the court by Code Civ. Proc.,
§ 1061, relating to the right of the court to refuse to grant
declaratory relief, are the penal character of the ordinance,
the need for a present determination of the validity of the
ordinance, the character of plaintiffs' interest and that of the
public in the subject matter, and the existence of alternative
remedies, if any, to test the validity of the ordinance.

See Cal.Jur.2d, Declaratory Relief, § 21 et seq.; Am.Jur.2d,
Declaratory Judgments, § 9.

(5)
Judgments § 9(4)--Declaratory Judgments--When Remedy
May Be Invoked.
Declaratory relief is not always appropriate to challenge the
validity of a penal ordinance or to obtain a construction of
it for a plaintiff's benefit, the character of the challenged
ordinance being merely one factor to be considered with all
the other facts and circumstances to determine the propriety
of granting declaratory relief.

Validity, construction, and application of criminal ordinances
as proper subject for declaratory judgment, note, 10 A.L.R.3d
727. See also Am.Jur.2d, Declaratory Judgments, § 28.

(6)
Judgments § 9(9)--Declaratory Judgments--Conditions
Precedent.
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A person need not violate or plan to violate a penal ordinance
before he can obtain a declaration construing and deciding its
application to him.

(7)
Judgments § 9(7)--Declaratory Judgments--Effect of Other
Remedy.
A prosecution based on violation of a challenged ordinance
is *18  relevant in determining the availability of declaratory
relief to test the validity of that ordinance, but it is not a
condition precedent to declaratory relief nor necessarily a
bar to such relief, which may not be appropriate if the very
determination sought can be just as well or better made in the
pending criminal proceeding.

(8)
Judgments § 9(4)--Declaratory Judgments--When Remedy
May Be Invoked.
If a criminal prosecution has concluded, declaratory relief
may be unavailable where the controversy is over, but if the
same defendant may be subjected to future prosecution based
upon different violations of the same or similar ordinances,
the prior criminal prosecution does not foreclose declaratory
relief, a threat to prosecute being some evidence of a dispute
between the parties.

(9)
Judgments § 11--Declaratory Judgments--Actual
Controversy.
The existence of a penal ordinance apparently applicable to
the existing conduct of a person who seeks declaratory relief
is itself a “threat” to impending prosecution constituting some
evidence of a dispute between the parties.

(10a, 10b, 10c)
Counties § 92--Ordinances--Conformity to State Law.
A county water ordinance attempting to regulate privately
owned water utilities conflicted with the general law and
related to matters which were of state-wide rather than
local concern where, pursuant to Cal. Const., art. XII, §
23, regarding supervision of public utilities, the Legislature
adopted the Public Utilities Act delegating to the Public
Utilities Commission the power to supervise and regulate
every public utility in the state (Pub. Util. Code, § 701),
and providing details relating to the equipment and facilities
of public utilities (Pub. Util. Code, §§ 761-773), and the
Public Utilities Commission promulgated rules governing

water service including standards for design and construction
requiring also as a condition precedent to the construction or
extension of a water system, a certificate of convenience and
necessity from the commission, and where the subject matter
covered by statute and ordinance was substantially identical.

(11)
Counties § 92--Ordinances--Conformity to State Law.
Local legislation in conflict with general law is void, and a
conflict exists if a county ordinance duplicates, contradicts, or
enters an area fully occupied by general law, either expressly
or by legislative implication.

(12)
Counties § 92--Ordinances--Conformity to State Law.
If the subject matter or field of the legislation has been fully
occupied by the state, there is no room for supplementary or
complementary local legislation, such as a county ordinance,
even if the subject were otherwise one properly characterized
as a “municipal affair.” *19

(13)
Counties § 92--Ordinances--Conformity to State Law.
If a county ordinance conflicts with general law or covers
a matter of state-wide rather than strictly local concern, it
is void whether or not the general law totally occupies the
“field,” however that term may be defined.

(14)
Counties § 92--Ordinances--Conformity to State Law.
Privately owned water utilities could not be required by
county ordinance to issue a certificate that they would supply
water to a proposed structure in compliance with an ordinance
which could not constitutionally be applied to them.

(15)
Judgments § 13--Declaratory Judgments--Relief.
An ancillary injunction should not issue as a concomitant
to a declaratory judgment unless the pleading and proof
demonstrate that the traditional requisites of injunctive relief
have been met.

(16)
Judgments § 13--Declaratory Judgments--Relief.
In an action seeking declaratory relief, the issuance to
plaintiffs of an injunction to restrain the enforcement of an
ordinance held unconstitutional as to them was error where

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART12S23&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART12S23&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS701&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS761&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS773&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


California Water & Tel. Co. v. Los Angeles County, 253 Cal.App.2d 16 (1967)
61 Cal.Rptr. 618

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

plaintiffs failed to prove any facts entitling them to any
affirmative relief beyond a declaration of rights, and nothing
in the record indicated that plaintiffs had any need for an
ancillary injunction.

SUMMARY

APPEAL from a judgment of the Superior Court of Los
Angeles County. Walter H. Odemar, Judge. Modified and
affirmed.

Action for declaratory relief to determine whether a county
water ordinance can constitutionally apply to investor-owned
public utilities and to enjoin the county and the county
engineer from enforcing the ordinance against the public
utilities. Judgment for plaintiffs modified and affirmed.

COUNSEL
Burris & Lagerlof and H. Jess Senecal for Plaintiffs and
Respondents.
Harold W. Kennedy, County Counsel, and Edward H.
Gaylord, Assistant County Counsel, for Defendants and
Appellants.

HUFSTEDLER, J.

The County of Los Angeles and the county engineer
appeal from a judgment declaring that the county “Water
Ordinance,” ordinance No. 7834, cannot constitutionally
apply to investor-owned public utilities and enjoining the
county and the county engineer from enforcing the ordinance
against the public utilities. *20

Statement of the Case
The action was brought by the public utilities and the
California Water Association, an organization to which each

of the respondent public utilities belongs,1 on behalf of
the respondents and all other investor-owned public utilities
serving water within the unincorporated area of the County
of Los Angeles, to test the constitutionality of the Water
Ordinance and certain related ordinances as applied to them.

Respondents averred that the appellants could attempt to
compel them to comply with the Water Ordinance and certain
related ordinances, that the challenged ordinances could not
constitutionally apply to them because the state has fully
occupied the field of public utilities regulation by adopting
article XII, section 23 of the California Constitution and
the state Public Utilities Code, and that appellants were

entitled to a declaration that the ordinances as applied to
them were unconstitutional and an injunction restraining their
enforcement against respondents. At the trial respondents
withdrew their request for relief in respect of all ordinances
other than the Water Ordinance.

Appellants countered with the alternative contentions that
there was no justiciable controversy, that the ordinance could
constitutionally apply to respondents, and that even if some
of the ordinance could not apply, one section of it was
constitutionally applicable to respondents.

The facts are not disputed. Respondents are private
corporations which own and operate plants and equipment
for the production, transmission and delivery of water. Each
of the respondents furnishes water within the unincorporated
sections of the County of Los Angeles. On August 2, 1960,
the board of supervisors adopted the Water Ordinance (No.
7834). For the recited purpose of promoting a minimum
level of fire protection performance for water supply facilities
the Water Ordinance requires that all persons who supply

domestic water to more than one customer2 must obtain
either a *21  “Water Utility Certificate of Registration” or
a “Water Utility Authorization” as a condition precedent to

the construction of any portion of a water system.3 The
water utility certificate of registration is a form filed with
the county engineer containing an agreement to abide by the

terms of the Water Ordinance.4 The water utility authorization
is obtained by filing an application with the Water Works
and Utility Division of the office of the engineer which
includes the plans and specifications of the water facility.
If the engineer approves the plans and specifications, he
issues the authorization. The county engineer is delegated
authority to require revisions of plans and specifications
and to promulgate standards of materials and construction
to be published in a utility manual, to which standards the

applicant must adhere.5 The Water Ordinance sets detailed
requirements for service, design and construction of water

facilities.6

Section 152 of the Water Ordinance requires plans and
specifications for water service to new subdivisions to be
submitted to the county engineer “as required by Section 196
of Ordinance No. 4478, entitled 'Subdivision Ordinance' ” and
further requires that there shall be included with such plans
and specifications “a certificate from a water utility that the
proposed system can be operated by the water utility, and
that the system will in every particular, meet the requirements
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of this ordinance.” Section 153 provides that “[a] water
utility ... shall supply to the applicant for a building permit the
certificate, if any, required by Section 307 of said Ordinance

No. 2225, the Building Code,7 if the facts are such *22  that

such water utility ... truthfully can execute such a certificate.”8

A violation of any of the provisions of the Water Ordinance
constitutes a misdemeanor. (Section 17.)

Following the passage of the Water Ordinance, the county
engineer notified respondents and other water purveyors of
the adoption of the Water Ordinance and transmitted copies
of the utility manual promulgated pursuant to the Water
Ordinance. In December of 1960 the county engineer advised
respondents of the registration requirements and urged them
to comply with the Water Ordinance.

Respondents registered as required by the county engineer.
At all times respondents have complied with the provisions
of the Water Ordinance, and there has been no prosecution of
any of the respondents.

Justiciable Controversy Presented
(1a) Appellants principally contend that respondents are not
entitled to either declaratory or injunctive relief because the
cause was never justiciable. Under the encompassing label
of nonjusticiability, appellants present a clutch of arguments
variously challenging the existence of any ground to invoke
the judicial process, the propriety of the trial court's exercising
its discretion in granting declaratory relief, the merits of the
declaration issued, and the basis for issuing the injunction.

The principle that courts will not entertain an action which is
not founded on an actual controversy is a tenet of common
law jurisprudence, the precise content of which is difficult
to define and hard to apply. (2) The concept of justiciability
involves the intertwined criteria of ripeness and standing.
A controversy is “ripe” when it has reached, but has not
passed, the point that the facts have sufficiently congealed

to permit an intelligent and useful decision to be made.9

One *23  who invokes the judicial process does not have
“standing” if he, or those whom he properly represents, does
not have a real interest in the ultimate adjudication because
the actor has neither suffered nor is about to suffer any
injury of sufficient magnitude reasonably to assure that all of

the relevant facts and issues will be adequately presented.10

( 3) When justiciability in a jurisdictional sense exists,11

the ripeness and standing concepts are metamorphosed in a
declaratory relief action into guides for the exercise of judicial
discretion in granting or withholding that remedy, and the trial
court's exercise of discretion will not be disturbed on appeal
unless its discretion has been abused. (Columbia Pictures
Corp. v. DeToth (1945) 26 Cal.2d 753, 762 [161 P.2d 217, 162
A.L.R. 747]; Bess v. Park (1955) 132 Cal.App.2d 49, 52 [281
P.2d 556]; Mefford v. City of Tulare (1951) 102 Cal.App.2d
919, 922 [223 P.2d 847].)

The present controversy was within the judicial ken. The
factors which appellants say destroy justiciability are not in
the nature of jurisdictional facts. They are merely factors
which are properly considered in exercising discretion
committed to the court by section 1061 of the Code of Civil
Procedure: “The court may refuse to exercise the power
granted by this chapter in any case where its declaration or
*24  determination is not necessary or proper at the time

under all the circumstances.”

(4) Among the factors affecting exercise of judicial discretion
are these: the penal character of the ordinance attacked, the
need for now determining the validity of the ordinance, the
character of the respondents' interest and that of the public in
the subject matter, and the existence of alternative remedies,
if any, to test the validity of the ordinance.

(5) Declaratory relief is not foreclosed simply because the
subject matter of the action is a penal statute or ordinance.
(Charles L. Harney, Inc. v. Contractors' etc. Board (1952)
39 Cal.2d 561 [247 P.2d 913]; LaFranchi v. City of Santa
Rosa (1937) 8 Cal.2d 331 [65 P.2d 1301, 110 A.L.R. 639];
Sandelin v. Collins (1934) 1 Cal.2d 147 [33 P.2d 1009, 93
A.L.R. 956]; Katzev v. County of Los Angeles (1959) 52
Cal.2d 360 [341 P.2d 310] (passim). See also Abbott v. City of
Los Angeles (1960) 53 Cal.2d 674, 678 [3 Cal.Rptr. 158, 349
P.2d 974]; Portnoy v. Superior Court (1942) 20 Cal.2d 375,
378 [125 P.2d 487].) But this does not mean that declaratory
relief is always appropriate to challenge the validity of a
penal statute or to obtain a construction of it for a plaintiff's
benefit. Declaratory relief is properly denied, for example,
if the factual matrix is insufficiently set to permit a useful
and intelligent adjudication to be made (Witschner v. City
of Atchison (1941) 154 Kan. 212 [117 P.2d 570]), or if the
issues can be better decided in a criminal proceeding (People
v. Ray (1960) 181 Cal.App.2d 64, 67 [5 Cal.Rptr. 113]; see
also Nathan H. Schur, Inc. v. City of Santa Monica (1956)
47 Cal.2d 11, 17 [300 P.2d 831]; Manchel v. County of
Los Angeles (1966) 245 Cal.App.2d 501, 507 [54 Cal.Rptr.
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53]). The character of the challenged statute or ordinance is
merely one factor to be considered with all the other facts
and circumstances to determine the propriety of granting
declaratory relief.

(6) A person need not violate or plan to violate a penal
ordinance before he can obtain a declaration construing it and
deciding its application to him. (Cf. Charles L. Harney, Inc. v.
Contractors' etc. Board, supra, 39 Cal.2d 561; Mefford v. City
of Tulare, supra, 102 Cal.App.2d 919, 922; see also Zeitlin
v. Arnebergh (1963) 59 Cal.2d 901, 906 [31 Cal.Rptr. 800,
383 P.2d 152, 10 A.L.R.3d 707].) To hold otherwise is like
“telling the prospective victim that the only way to determine
whether the suspect is a mushroom or a toadstool is to eat
*25  it.” (Abbott v. City of Los Angeles, supra, 53 Cal.2d 674,

678, n. 2.) The remark of the court in County of Colusa v.
Strain (1963) 215 Cal.App.2d 472, 477 [30 Cal.Rptr. 415],
that “[i]t must be clear that the citizen intends to perform
the disputed act” to justify declaratory relief, does not mean
that intent to violate an ordinance is a condition precedent to
declaratory relief. In the context of the case all that was meant
is that one seeking such relief must demonstrate the reality of
his interest in a present adjudication. (Charles L. Harney, Inc.
v. Contractors' etc. Board, supra, 39 Cal.2d 561, 564.)

(7) A prosecution based on violation of a challenged
ordinance is relevant in determining the availability of
declaratory relief to test the validity of that ordinance, but it is
not a condition precedent to declaratory relief nor necessarily
a bar to such relief. If a person seeking declaratory relief is
actually being prosecuted, it is obvious that the controversy
is ripe and that he is interested in the outcome. But even
though both criteria are present, declaratory relief may not
be appropriate if the very determination he seeks can be just
as well or better made in the pending criminal proceeding.
(See People v. Ray, supra, 181 Cal.App.2d 64, 67.) ( 8) If the
criminal prosecution has concluded, declaratory relief may
be unavailable because the controversy is over. But if the
same defendant may be subjected to future prosecution based
upon different violations of the same or similar ordinances,
the prior criminal prosecution does not foreclose declaratory
relief. (County of Colusa v. Strain, supra, 215 Cal.App.2d
472, 476-477; see also Zeitlin v. Arnebergh, supra, 59 Cal.2d
901, 907.) A threat to prosecute is at best some evidence of
a dispute between the parties. If a person seeking declaratory
relief has never violated the ordinance he seeks to have
construed, a threat of prosecution is meaningless. If he has
actually violated the ordinance, those who are charged with
enforcing it are obliged to do their duty, and threats to perform

a legal duty add nothing.12 ( 9) The existence of a penal
statute or ordinance apparently applicable to the existing *26
conduct of a person who seeks declaratory relief is itself a
“threat” to impending prosecution.

(1b) Respondents' interest in obtaining a declaration
respecting the validity of the Water Ordinance is neither
academic or remote. The constitutional amenability of the
public utilities to the local regulations prescribed by the
Water Ordinance has a continuing effect upon the conduct
of respondents' business. That the impact of the ordinance is
not necessarily immediate does not make respondents' interest
in the adjudication remote. Respondents' business requires
a continuity of development and planning which extends
well into the future. Water facilities and equipment must be
planned substantially in advance of consumer demand. In
order intelligently to plan such facilities, utilities must know
whether they are required to comply with the specifications
of the Water Ordinance and the utility manual or whether
they must comply solely with the specifications promulgated
by the Public Utilities Commission. To say that respondents
have no present interest in the subject matter is rather like
saying that law students have no real interest in the subjects
to be covered on the bar examination until they start taking
the examination.

However, even aside from the interest which respondents
have in a determination of the validity of the Water Ordinance,
the public interest requires that there be an adjudication
to settle the constitutional question here presented. Both
the respondents and appellants are well aware that the
amenability of water utilities to local control is a matter
of substantial public concern. Were there any doubt about
the justiciability of the controversy, that doubt would be
resolved in favor of present adjudication, because the public
is interested in the settlement of the dispute. (California
Physicians' Service v. Garrison (1946) 28 Cal.2d 790, 801
[172 P.2d 4, 167 A.L.R. 306]; Golden Gate Bridge etc. Dist.
v. Felt (1931) 214 Cal. 308 [5 P.2d 585]; Collier v. Lindley
(1928) 203 Cal. 641, 645 [266 P. 526]; County of Colusa v.
Strain, supra, 215 Cal.App.2d 472, 477-478.)

The trial court did not abuse its discretion in deciding that
declaratory relief was warranted.

Water Ordinance Unconstitutional
(10a) Respondents contend that the state has fully occupied
the field of regulation of water utilities, thereby depriving the
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county of any power to legislate in that field. Appellants *27
urge that the Water Ordinance is a valid exercise of its police
power and that the ordinance does not extend into an area
fully occupied by general law and that it does not conflict
with existing general law. Appellants further argue that even
if some of the provisions of the Water Ordinance are invalid
as applied to the respondents, at least the provision of the
Water Ordinance requiring respondents to furnish certificates
to building permit applicants falls outside the preempted area.

(11) Local legislation in conflict with general law is void.13

Conflicts exist if the ordinance duplicates,14 contradicts,15 or
enters an area fully occupied by general law, either expressly

or by legislative implication.16 ( 12) If the subject matter or
field of the legislation has been fully occupied by the state,
there is no room for supplementary or complementary local
legislation, even if the subject were otherwise one properly

characterized as a “municipal affair.”17 No exact formula
exists upon which to forecast precisely the application of
implied legislative preemption. One of the clouds in the
crystal ball is the definition of the field which may be
ultimately adopted in any particular case. If the definition is
narrow, preemption is circumscribed; if it is *28  broad, the
sweep of preemption is expanded. For example, the Supreme
Court defined the subject matter of the legislation considered

in the Hubbard case,18 not as “all gambling,” but only as
those forms of gambling expressly enumerated by section
330 of the Penal Code, thus permitting local supplementary
legislation in respect of other forms of gaming. But in the

Lane case,19 the field was broadly defined as “the criminal
aspects of sexual activity,” thus encompassing a very wide
range of legislation previously assumed to be outside the area
covered by general law.

(10b) The litigants, well knowing what kind of crop will
grow from the seeds of definition, have characterized the
field accordingly: Respondents say that the field, both of the
general and local law, is “regulation of investor-owned public
utilities;” appellants say that the field of the ordinance is “fire
protection,” a local affair the subject matter of which has not
been enveloped by the state. It is unnecessary for us to nurture
either of these seeds. ( 13) If the local legislation conflicts
with general law or is a matter of state-wide rather than strictly
local concern, the Water Ordinance is void whether or not the
general law totally occupies the “field,” however defined.

(10c) The Water Ordinance as applied to the respondents
conflicts with the general law and relates to matters which are

of state-wide rather than local concern. Section 23 of article
XII of the California Constitution provides in part that the
Railroad Commission (now the Public Utilities Commission)
“shall have and exercise such power and jurisdiction to
supervise and regulate public utilities ... or services rendered
by public utilities as shall be conferred upon it by the
Legislature, and the right of the Legislature to confer powers
upon the Railroad Commission respecting public utilities is
hereby declared to be plenary and to be unlimited by any
provision of this Constitution. From and after the passage by
the Legislature of laws conferring powers upon the Railroad
Commission respecting public utilities, all powers respecting
such public utilities vested in boards of supervisors ... or
other governing bodies of the several counties ... shall cease
so far as such powers shall conflict with the powers so
conferred upon the Railroad Commission; provided, however,
that this section shall not affect such powers of control over
*29  public utilities as relate to the making and enforcement

of local, police, sanitary and other regulations ... vested in
any city and county or incorporated city or town as, at an
election ..., a majority of the qualified electors ... shall vote

to retain. ...”20

Pursuant to section 23 of article XII the Legislature adopted
the Public Utilities Act, in which it delegated to the Public
Utilities Commission the power to “supervise and regulate
every public utility in the State and [to] do all things, whether
specifically designated in this part or in addition thereto,
which are necessary and convenient in the exercise of such
power and jurisdiction.” (Pub. Util. Code, § 701.) Article
III of division 1 of the Public Utilities Act (Pub. Util.
Code, §§ 761-773) contains detailed provisions relating to the
equipment and facilities of public utilities:

Section 761 requires the commission to “fix the rules,
practices, equipment, appliances, facilities, service, or
methods to be observed, furnished, constructed, enforced,
or employed. The commission shall prescribe rules for
the performance of any service or the furnishing of any
commodity of the character furnished or supplied by any
public utility, and, on proper demand and tender of rates, such
public utility shall furnish such commodity or render such
service within the time and upon the conditions provided in
such rules.”

Section 762 requires the commission to issue orders for
such extensions, repairs, improvements or changes in the
“existing plant, equipment, apparatus, facilities, or other
physical property of any public utility” as the commission
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finds ought reasonably to be made “to promote the security
or convenience of its employees or the public, or in any other
way to secure adequate service or facilities.”

Section 768 empowers the commission to promulgate orders
to require every public utility to “construct, maintain, and
operate its line, plant, system, equipment ... and premises in
such manner as to promote and safeguard the health and safety
of its employees ... customers, and the public ... and require
the performance of any other act which the health or safety of
its employees ... customers or the public may demand.” *30

Section 770 gives the commission power to ascertain and fix
standards, regulations, practices, or service to be furnished,
imposed, observed, and followed by all utilities furnishing
water.

Section 1001 provides that no water corporation shall begin
the construction of a water system or any extension thereof
“without having first obtained from the commission a
certificate that the present or future public convenience and
necessity require or will require such construction.”

The commission has promulgated rules governing water
service, including standards for design and construction,
as for example, General Order No. 103, adopted June 12,
1956, containing comprehensive specifications for water
systems and facilities. Section III of General Order No. 103,
following a recitation that the system “shall be adequate to
deliver the water requirements of all customers,” provides for
minimum pipe sizes and minimum pressures and provides
“specifications, location, installation, and the responsibility
for the maintenance of fire hydrants, public and private fire
protection facilities, connecting mains, and their ownership
may be subject to negotiation between the utility and the
applicant. Fire hydrants and public and private fire protection
facilities shall be installed to the requirements of the utility
and when owned by the utility shall be subject to such
conditions as the Commission may determine based upon
the compensation received for this service.” The same
section of General Order No. 103 further provides: “The
quantity of water delivered to the distribution system from
all source facilities should be sufficient to supply adequately,
dependably and safely the total requirements of all customers
under maximum consumption, and should be determined
so as to maintain the specified pressures as required by
paragraph II 3 a.”

No profound exegesis of the contents of the Water Ordinance
and the utilities manual and of the contents of the cited
sections of the Public Utilities Code and the commission's
regulations promulgated pursuant thereto is necessary to
conclude that the Water Ordinance as applied to respondents
conflicts with general law. Although the wording of both sets
of legislation is not identical, the subject matter which is
covered by each is substantially identical.

Moreover, the construction, design, operation and
maintenance of public water utilities is a matter of state-
wide concern. Of course, the county is vitally interested in
the *31  adequacy of the water supply available for fire
protection. But the interest is not so parochial. All of the
citizens of the complex of communities within the County
of Los Angeles and in the neighboring counties are affected
by the adequacy of water supply, not only for fire protection
but also for other domestic and industrial uses. Under such
circumstances, the control of these aspects of water utilities is
not a municipal affair subject to a checkerboard of regulations
by local governments. “ 'Neither the public nor the service
corporation could tolerate as many standards and policies
as there were towns, cities, or boroughs through which
they operated ... [R]egulations not exclusively local, those
affecting the [public utilities] business as a whole, or affecting
the public as a whole, and those which the nature of the
business and the character of the regulation require should
be under the single agency of the state, are by our act
committed to the exclusive jurisdiction of the Public Utilities
Commission. The subject matter of this ordinance clearly falls

within the exclusive jurisdiction of the commission.' ”21 (Los
Angeles Ry. Corp. v. Los Angeles (1940) 16 Cal.2d 779, 787
[108 P.2d 430].)

We find no basis for distinguishing section 153 of the Water
Ordinance from the remainder of the Water Ordinance as it
applies to respondents. Section 153 of the Water Ordinance
states in pertinent part: “A water utility ... shall supply to the
applicant for a building permit the certificate, if any, required
by Section 307 of said Ordinance No. 2225, the Building
Code, if the facts are such that such water utility ... truthfully
can execute such a certificate.” Section 307 of the Building
Code Ordinance, which is incorporated into section 153 of
the Water Ordinance, states in part: “Except as otherwise
provided by this section, every application for a building
permit shall be accompanied by: (a) A certificate from a
water utility that it can supply water to the proposed structure
in compliance with Ordinance No. 7834, entitled 'Water
Ordinance,' adopted August 2, 1960, ...” (14) Respondents
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cannot be required to issue a certificate that they *32  will
supply water to the proposed structure “in compliance with ...
[the] 'Water Ordinance' ” because the ordinance cannot be
constitutionally applied to them. The purpose of section 153 is
to coerce a water utility which has the ability to conform to the
Water Ordinance to supply the certificate. The condition that
the water utility need not supply the certificate “if the facts
are such” that the water utility cannot truthfully execute the
certificate was not intended to excuse a utility from furnishing
a certificate simply because it is not disposed to submit to the
requirements of the Water Ordinance. As used in the proviso,
the word “facts” relates to the ability of the utility to furnish
water in conformance with the Water Ordinance; a utility
cannot “truthfully” say that such “facts” do not exist if it has
that ability, even though it has no intention of complying with
the Water Ordinance. To read section 153 as leaving it up to
the utility to execute the certificate or not, depending upon
its disposition voluntarily to comply with the ordinance is to
read the section right out of the ordinance.

We assume for the purposes of this opinion that the
Water Ordinance can be properly applied to building permit
applicants. We hold only that the Water Ordinance cannot be
constitutionally applied to the respondents.

Issuance of Injunction Improper
The issuance of an injunction to restrain enforcement of
an ordinance declared unconstitutional is not invariably
appropriate. (15) An ancillary injunction should not issue

as a concomitant to a declaratory judgment unless the
pleading and proof demonstrate that the traditional requisites
of injunctive relief have been met. ( 16) When the plaintiff
has failed to prove any facts which would entitle him to
any affirmative relief beyond a declaration of his rights, the
issuance of an injunction is error. (City of San Diego v.
Cuyamaca Water Co. (1930) 209 Cal. 105, 150-151 [287 P.
475]; Sunset Scavenger Corp. v. Oddou (1936) 11 Cal.App.2d
92, 97 [53 P.2d 188].)

Nothing in the record indicates that respondents have any
need for an ancillary injunction. There is no reason to
suppose that either the county or the county engineer
is in the least disposed to enforce the Water Ordinance
against the respondents in the teeth of a declaration of its
unconstitutionality as applied to them. No affirmative act is
required of the appellants fully to effectuate the declaration.
*33

Accordingly, the judgment is modified by striking the
provision therefrom enjoining appellants from enforcing the

Water Ordinance against respondents.22 In all other respects
the judgment is affirmed.

Respondents shall recover their costs on appeal.

Kaus, P. J., and Stephens, J., concurred.

Footnotes
1 California Water Association, a nonprofit organization, is not a public utility. The trial court refused relief to the California

Water Association on the apparent ground that the association had no standing to challenge the Water Ordinance. No
appeal has been taken by California Water Association.

2 Section 82 of the Water Ordinance defining “water utility” states: “The term 'Water Utility' shall mean any person, firm,
private, quasi-public or public agency supplying or purporting to supply other than at wholesale water for any purpose
other than irrigation or water replenishment to more than one retail customer or stockholder. ...”

3 Section 151 of the Water Ordinance provides in part: “A person to whom constitutionally this ordinance can apply shall not
construct any portion of a water system which is subject to the provisions of this ordinance without first having obtained
a Water Utility Certificate of Registration.”
Section 154 of the same ordinance provides: “A person legally required to comply with this Ordinance and not having a
water utility certificate of registration shall not construct any portion of a water system, subject to the provisions of this
Ordinance without first having obtained a Water Utility Authorization.”

4 Section 151 of the Water Ordinance.

5 Water Ordinance, sections 8, 155, 252. The county engineer accordingly published a utility manual setting forth the
standard specifications establishing minimum standards of the County of Los Angeles for water mains and water systems,
materials and construction.

6 Water Ordinance, sections 201-266.

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=209CAL105&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_150&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_220_150
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=209CAL105&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_150&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_220_150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1930119104&pubNum=660&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1930119104&pubNum=660&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=11CAAPP2D92&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_97&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_225_97
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=11CAAPP2D92&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_97&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_225_97
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936120098&pubNum=661&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


California Water & Tel. Co. v. Los Angeles County, 253 Cal.App.2d 16 (1967)
61 Cal.Rptr. 618

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 9

7 Ordinance No. 2225, as amended by ordinance No. 7835, added section 307, which requires that application for a building
permit shall be accompanied by “(a) a certificate from a water utility that it can supply water to the proposed structure in
compliance with Ordinance No. 7834, entitled 'Water Ordinance', adopted August 2, 1960, ...”

8 Concurrently with the amendment of the Building Code by ordinance No. 7835 zoning ordinance No. 1494 was amended
by ordinance No. 7874 to require as a condition precedent to obtaining a zoning change the filing of a certificate “from the
person who is to supply water that he can supply water as required by said Ordinance No. 7834, also stating the amount
and pressure, which certificate also shall be signed by the Forester and Fire Warden, or a certificate from the County
Engineer that such water will be available.” Ordinance No. 4478 was also amended by ordinance No. 7875 requiring
compliance with the provisions of the Water Ordinance as a condition to approval of a subdivision.

9 It is easier to illustrate ripeness than it is to define it. For example, in Silva v. City & County of San Francisco (1948) 87
Cal.App.2d 784 [198 P.2d 78], the landowner could not obtain an adjudication of the value of his property which might
be subjected to future condemnation proceedings where no taking had yet occurred. In Pittenger v. Home Sav. & Loan
Assn. (1958) 166 Cal.App.2d 32 [332 P.2d 399], the controversy was overripe or moot. No justiciable controversy was
presented against the holder of plaintiff's note and deed of trust where the holder, who refused the tender of a required
fire insurance policy, sold the note and security after suit was filed to a third person and the latter accepted the policy.
Merkley v. Merkley (1939) 12 Cal.2d 543 [86 P.2d 89], held non-justiciable a claim primarily upon the ground that the
controversy was not ripe, but the case also involves a lack of standing to sue. There a former wife sought to establish
her ex-husband's interest in property on the theory that she might wish to resort to that property if in the future he might
default in paying alimony and support to her.

10 E.g., Jennings v. Strathmore Public Utility Dist. (1951) 102 Cal.App.2d 548 [227 P.2d 838] (plaintiff had no standing to
challenge validity of contracts for construction of sewage system where his only interest was as a citizen and a potential
worker on the project). See also Note, Judicial Determinations in Nonadversary Proceedings, 72 Harv. L. Rev. 723, 724
(1959); 1 Witkin, Cal. Procedure (1954) § 10, p. 497.

11 When the controversy is one which is outside the jurisdictional purview, it cannot be litigated even if the party seeking relief
is intensely interested and even if the dispute is fully ripened. (In re McGee (1951) 36 Cal.2d 592, 599 (wholly political
issue, nonjusticiable); Erickson v. Gospel Foundation of Cal. (1954) 43 Cal.2d 581, 585 [275 P.2d 474] (ecclesiastical
controversy outside court's temporal realm).)

12 The conversation in some of the decisions about threatened prosecution usually relates to the availability of injunctive
relief. The language of threat is a legal cliche in equity proceedings to obtain an injunction. For examples of decisions
using the threat terminology, see City of Santa Monica v. Superior Court (1964) 231 Cal.App.2d 223 [41 Cal.Rptr. 824],
and Golden Gate Sightseeing Tours, Inc. v. City & County of San Francisco (1937) 21 Cal.App.2d 582 [69 P.2d 899],
cited by appellants.

13 Section 11 of article XI of the California Constitution is both a grant and a limitation upon the power of cities and counties
to enact legislation: “Any county, city, town, or township may make and enforce within its limits all such local, police,
sanitary and other regulations as are not in conflict with general laws.”

14 Chavez v. Sargent (1959) 52 Cal.2d 162, 176 [339 P.2d 801]; In re Portnoy (1942) 21 Cal.2d 237, 240 [131 P.2d 1];
Pipoly v. Benson (1942) 20 Cal.2d 366, 370 [125 P.2d 482, 147 A.L.R. 515].

15 Ex parte Daniels (1920) 183 Cal. 636, 642-645 [192 P. 442, 21 A.L.R. 1172].

16 E.g., Abbott v. City of Los Angeles (1960) 53 Cal.2d 674, 682-688 [3 Cal.Rptr. 158, 349 P.2d 974]; Chavez v. Sargent,
supra, 52 Cal.2d 162, 176-178; In re Lane (1962) 58 Cal.2d 99 [22 Cal.Rptr. 857, 372 P.2d 897]; People v. Moore (1964)
229 Cal.App.2d 221, 226-227 [40 Cal.Rptr. 121]; Baldwin Park County Water Dist. v. County of Los Angeles (1962)
208 Cal.App.2d 87 [25 Cal.Rptr. 167] (holding the Water Ordinance void as applied to certain public water and irrigation
districts).

17 In re Hubbard (1964) 62 Cal.2d 119, 125 [41 Cal.Rptr. 393, 396 P.2d 809]; In re Loretizo (1963) 59 Cal.2d 445 [30
Cal.Rptr. 16, 380 P.2d 656]; In re Koehne (1963) 59 Cal.2d 646 [30 Cal.Rptr. 809, 381 P.2d 633]; In re Zorn (1963) 59
Cal.2d 650 [30 Cal.Rptr. 811, 381 P.2d 635]; People v. Lopez (1963) 59 Cal.2d 653 [30 Cal.Rptr. 813, 381 P.2d 637];
Whitney v. Municipal Court (1962) 58 Cal.2d 907 [27 Cal.Rptr. 16, 377 P.2d 80]; In re Lane, supra, 58 Cal.2d 99; In re
Moss (1962) 58 Cal.2d 117 [23 Cal.Rptr. 361, 373 P.2d 425]; Abbott v. City of Los Angeles, supra, 53 Cal.2d 674.

18 In re Hubbard, supra, 62 Cal.2d 119, 123-126.

19 In re Lane, supra, 58 Cal.2d 99.

20 The proviso last quoted applies solely to certain freeholders' charter cities. (Pacific Tel. & Tel. Co. v. City of Los Angeles
(1955) 44 Cal.2d 272, 281 [282 P.2d 36]; City of San Mateo v. Railroad Com. (1937) 9 Cal.2d 1, 7 [68 P.2d 713].)
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21 Lewis v. People's Water Co. (1913) 3 C.R.C. 416, and City of Alameda v. People's Water Co. (1916) 9 C.R.C. 234,
cited by appellants for the principle that the Public Utilities Commission does not have jurisdiction to regulate the design
and size of water utility equipment for the purpose of fire protection, are not in point. The commission recognized its
jurisdiction of the subject matter, but declined to require extension of mains for fire protection purposes when the utility
had no duty to supply water to the applicants for fire protection. (City of San Leandro v. Railroad Com. (1920) 183 Cal.
229, 234 [191 P. 1].)

22 “2. That defendants are restrained and enjoined from enforcing Ordinance No. 7834 of the County of Los Angeles against
plaintiffs, California Water & Telephone Company, Diamond Bar Water Company, Dominguez Water Corporation, East
Pasadena Water Co., Palos Verdes Water Company, San Gabriel Valley Water Company, Southern California Water
Company, Southwest Water Company, Suburban Water Systems, and Vallecito Water Company, and all other public
utilities in the County of Los Angeles similarly situated.”

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CASPTR416&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CASPTR234&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=183CAL229&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_234&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_220_234
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=183CAL229&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_234&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_220_234
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1920187823&pubNum=660&originatingDoc=I94dcfa92facd11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


City of Santa Monica v. Stewart, 126 Cal.App.4th 43 (2005)
24 Cal.Rptr.3d 72, 05 Cal. Daily Op. Serv. 876, 2005 Daily Journal D.A.R. 1174

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

126 Cal.App.4th 43
Court of Appeal, Second District,

Division 8.

CITY OF SANTA MONICA,
Plaintiff and Appellant,

v.
Maria STEWART,

Defendant and Respondent,
Douglas Heller, et al.,

Intervenors and Respondents.
Rene Amy, Plaintiff,

v.
City of Pasadena, et al., Defendants,

Cross–Complainants and Respondents,
Paul Monsour, et al., Intervenors,

Cross–Defendants and Appellants.

Nos. B159223, B164794, B160037, B162530.
|

Jan. 28, 2005.
|

As Modified on Denial of Rehearing Feb. 28, 2005.
|

Review Denied April 27, 2005.

Synopsis
Background: City filed action against the city clerk to
prevent clerk from implementing initiative prohibiting city
officials from receiving, after the end of their term of office,
campaign contributions and other things of value, from
beneficiaries of their discretionary acts, and for a declaration
that initiative was unconstitutional. In a separate action,
citizen filed action against a city, joined by proponent of
similar initiative as intervenor, to compel city to authenticate
and certify the initiative. The Superior Court of Los
Angeles County, Nos. SC067033, GS006463, Debra W. Yang
and J. Michael Byrne, JJ., dismissed the first action as
nonjusticiable, entered judgment for citizen and intervenor in
second action, but denied intervenor's anti-SLAPP (Strategic
Lawsuit Against Public Participation) motion to strike city's
cross-complaint against it. Parties appealed.

Holdings: The Court of Appeal, Boland, J., held that:

action by city against clerk was nonjusticiable;

intervenor's anti-SLAPP motion to strike should have been
granted, and

intervenor was entitled to private attorney general fees.

Affirmed in part, reversed in part, remanded.

Attorneys and Law Firms

**77  Marsha Jones Moutrie, City Attorney, Jeanette
Schachtner and Anthony P. Serritella, Deputy City Attorneys,
for Plaintiff and Appellant City of Santa Monica.

Rutan & Tucker, LLP, John A. Ramirez, Joel D. Kuperberg
and Michael R.W. Houston, Costa Mesa, for Defendant and
Respondent Maria Stewart.

Strumwasser & Woocher, LLP, Fredric D. Woocher, Michael
J. Strumwasser, Santa Monica, and Lea Rappaport Geller
for Intervenors and Respondents Douglas Heller and The
Foundation for Taxpayer and Consumer Rights.

Strumwasser & Woocher, LLP, Fredric D. Woocher, Michael
J. Strumwasser, Santa Monica, Lea Rappaport Geller and
Samuel G. Goldstein, for Intervenors, Cross-defendants and
Appellants Paul Monsour and Foundation for Taxpayer and
Consumer Rights.

Michele Beal Bagneris, City Attorney, and Richards, Watson
& Gershon, T. Peter Pierce and Craig S. Steele, Los Angeles,
for Defendants, Cross–complainants and Respondents City of
Pasadena, Jane Rodriguez, City Clerk, and William Bogaard,
Mayor of the City of Pasadena.

BOLAND, J.

*50  SUMMARY

Lawsuits were brought relating to the enforcement of
initiatives approved by voters in Santa Monica and Pasadena.
The initiatives sought to prevent city officials from receiving
certain advantages from persons or entities who derived
benefit from discretionary decisions made by those officials.
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This case involves consolidated appeals challenging four
separate rulings in the two actions.

In the Santa Monica suit, the trial court dismissed the action
as a nonjusticiable controversy. We agree with that ruling.
Not only does Santa Monica lack the requisite standing to
challenge the constitutionality of the initiative, the claims
asserted by Santa Monica are not ripe for determination.

In the Pasadena suit, the trial court denied an anti-SLAPP
motion brought by the initiative's sponsor to strike Pasadena's
cross-complaint granted a summary judgment motion in favor
of the city, and denied the initiative sponsor's motion for
attorneys' fees under the private attorney general statute.
We disagree with those **78  rulings. The acts which
led Pasadena to file a cross-complaint against the initiative
sponsor arose out of protected First Amendment activities,
and Pasadena was not able to demonstrate the requisite
probability of success on the cross-complaint. Additionally,
the perfection of the initiative sponsor's appeal from the
denial of its anti-SLAPP motion divested the trial court
of jurisdiction to consider Pasadena's summary judgment
motion. Finally, the initiative sponsor was entitled to recover
attorneys' fees under the private attorney general statute based
on the necessity of its private enforcement action.

FACTUAL AND PROCEDURAL BACKGROUND

THE OAKS INITIATIVE:
The Oaks Initiative (Initiative) is sponsored by the Oaks
Project of the Foundation for Taxpayer and Consumer Rights
(FTCR), a non-profit organization “dedicated to training
community leaders to make democracy serve ordinary
people.” The Initiative is premised on a conviction that public
benefits frequently are awarded on the basis of personal
or campaign advantages, and not on merit or in the public
good. Based on the premise that such awards undermine
public confidence in democratically elected institutions, the
Initiative declares, “there is a compelling state interest in
reducing the corrupting influence of emoluments, gifts and
prospective campaign *51  contributions on the decisions
of public officials in the management of public assets and
franchises, and in the disposition of public funds.” In general
terms, the Initiative prohibits city officials from receiving
campaign contributions, employment for compensation, or
gifts or honoraria of more than $50 for a specified time after
the end of their term of office from any person or entity who
or which benefited financially (by more than $25,000 over a

12–month period) from the officials' discretionary decisions
made while in office.

The Initiative contains four requirements:

(1) City officials who exercised their discretion to approve a
“public benefit” (defined at Santa Monica initiative, § 2202,
subd. (a)(1)-(7), and Pasadena initiative § 1703, subds. (a)(1)
(–7)) cannot receive certain specified “personal or campaign
advantages” (defined at § 2202, subd. (c), and § 1703,
subd. (c), respectively), from the recipient of such a benefit
(as defined at § 2202, subd. (b), and § 1705, subd. (a),
respectively.) (Santa Monica initiative § 2203, subds. (a), (b);
Pasadena initiative, § 1704, subds. (a), (b).)

(2) City officials must “practice due diligence to ascertain
whether or not a benefit ... has been conferred, and to
monitor personal or campaign advantages ... so that any such
qualifying advantage received is returned forthwith, and no
later than ten days after its receipt.” (§ 2204, subd. (a), § 1705,
subd. (a), respectively.)

(3) City officials “must provide, upon inquiry by any person,
the names of all entities and persons known to them who
respectively qualify as public benefit recipients....” (§ 2204,
subd. (b); § 1705, subd. (b), respectively.)

(4) The city must provide written notice of the provisions
of the Initiative and its limitations to any person or entity
“applying or competing for any benefit enumerated” by the
Initiative. (§ 2205; § 1706, respectively.)

Under the provisions of the Initiative, a civil action may
be brought by any city resident “against a public official
who receives a personal or campaign advantage in violation
of” the Initiative, and a “knowing and willful violation”
of the Initiative may also be prosecuted as a misdemeanor
**79  offense. (§ 2206, subds. (a)-(c); § 1701, subds. (a)-(c),

respectively.)

The Initiative has been adopted, in virtually identical form
and over the strenuous objections of numerous city officials,
by voters in several California cities, including Santa Monica

and Pasadena.1

*52  THE SANTA MONICA LITIGATION:
In November 2000, almost 60% of Santa Monica voters
approved the Initiative (also known as proposition LL),



City of Santa Monica v. Stewart, 126 Cal.App.4th 43 (2005)
24 Cal.Rptr.3d 72, 05 Cal. Daily Op. Serv. 876, 2005 Daily Journal D.A.R. 1174

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

identified as the Taxpayer Protection Amendment of 2000
(sections 2200–2207) which, as enacted, amended the city's
charter.

Santa Monica officials were displeased with the Initiative's
approval. City Council members had campaigned vigorously
against its passage, had authored the official ballot argument
opposing it and, after being sued by the Initiative's
proponents, ultimately were compelled by court order to
include an argument in favor of the Initiative in the ballot
pamphlet. The city officials had serious concerns about the
constitutionality and enforceability of the Initiative. At the
time, an appeal by the Southern California City of Vista
from a pre-election challenge to the Initiative was pending in
the Fourth District Court of Appeal. In January 2001, Santa
Monica received permission to join Pasadena in an amicus
curiae brief filed in the Vista litigation challenging the legality
of the Initiative. The three cities, also joined by Claremont,
argued the Initiative was unconstitutional on its face and
urged its invalidation. The Court of Appeal determined the
appeal was moot because a proposition contradictory to the

Initiative had passed by an even greater margin of yes votes.2

In May 2001, Santa Monica City Attorney, Marsha Jones
Moutrie, circulated a memorandum to the Santa Monica
Mayor and City Council describing *53  the background and
purpose of the Initiative, her concerns about its constitutional
validity, and the failed attempts to definitively adjudicate
the Initiative's constitutionality. The City Attorney reiterated
her belief that the Initiative was unconstitutional, and noted
she had advised the City Clerk **80  not to implement
the Initiative until its constitutionality was resolved. Relying
on the premise that it was “[f]aced with an initiative
measure which has passed but been declared unconstitutional
elsewhere,” the City Attorney opined that Santa Monica
“could: (1) refuse to implement the measure ... based upon
the fact that a court has declared it unconstitutional; (2)
implement the measure, ignoring the court decision, and
thereby risk violating civil rights; (3) take no action on the
measure and wait to be sued; or (4) initiate a lawsuit with the
intention of obtaining a final appellate decision on the issue of
constitutionality which would clarify the City's obligations.”
The City Attorney recommended filing a lawsuit challenging
the constitutionality of the Initiative.

In a status report prepared for a City Council meeting two
weeks later, City Clerk Maria Stewart informed members
that, based primarily on the City Attorney's advice, she was

refusing to enforce the Initiative until its constitutionality was
determined.

In June 2001, Santa Monica filed an action for declaratory
relief and a petition for writ of mandate against its City Clerk.
The complaint alleges the existence of an actual controversy
between Santa Monica and the Clerk, acting in her official
capacity as the official responsible for the implementation
of the Initiative's provisions, regarding their respective
rights and responsibilities. It alleges the Clerk claims the
Initiative is unconstitutional and facially invalid, and refuses
to implement it. The complaint seeks a judicial declaration
as to whether the Initiative “is or is not unconstitutional or
otherwise illegal and unenforceable.”

In July 2001, Santa Monica resident Douglas Heller,
the official proponent of the Initiative in that city, and
the Initiative's sponsor, the Foundation for Taxpayer and
Consumer Rights (collectively FTCR), notified the trial court
and counsel of their intent to intervene in the litigation solely
for “the purpose of seeking its dismissal as a collusive,
non-justiciable action, and as a misuse of taxpayer funds
for private purposes.” The court granted FTCR's request
to intervene and permitted Pasadena and Claremont to
participate in the action as amici curiae. Over FTCR's
objection, the court scheduled a hearing and simultaneous
briefing on FTCR's motion to dismiss and on the merits of
Santa Monica's summary judgment motion, which addressed
the legality of the Initiative.

*54  A hearing on FTCR's motion to dismiss and the
parties' dispositive motions was conducted in January 2002.
In March 2002, the trial court issued an order dismissing
the entire action as a non-justiciable controversy. Santa
Monica's motion for summary judgment was dismissed as
moot. Judgment was entered in May 2002, from which Santa
Monica appealed.

THE PASADENA LITIGATION:

1. FTCR's anti-SLAPP motion.
In March 2001, over 60% of Pasadena voters approved the
Initiative, known as the City of Pasadena Taxpayer Protection
Amendment of 2000, making it part of the city's charter
(article XVII, §§ 1701–1708). City officials, including City
Clerk Jane Rodriguez and Mayor William Bogaard, who
had aggressively campaigned against the Initiative, were as
displeased with the vote as their peers in Santa Monica,
but chose to take a different approach. For over a year,
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the City of Pasadena, Rodriguez, and Bogaard (collectively
Pasadena) refused to perform the ministerial duties required
by Government Code section 34460 (section 34460) to
authenticate, certify and file copies of the Initiative with
the Secretary of State, Los Angeles County Recorder, and
the city's archives. Those **81  acts were the necessary
final steps before the charter amendment could officially take
effect. (Gov.Code, § 34459.)

On March 15, 2002, Pasadena resident René Amy filed a
petition for a writ of mandate and a complaint for declaratory
and injunctive relief against Pasadena seeking to require it
to authenticate and certify the Initiative and file it with the
Secretary of State. Amy also filed a motion for issuance
of a peremptory writ of mandate, which was scheduled for
hearing. Pasadena answered the complaint, filed a cross-
complaint against Amy and an opposition to Amy's motion.
While acknowledging it had not complied with the provisions
of Government Code section 34460, Pasadena insisted it
had no duty to comply, and could not be compelled to
comply, with the statute due to its belief the Initiative was
unconstitutional.

Joined by Pasadena resident Paul Monsour, the official
proponent of the Initiative in Pasadena, FTCR requested leave
to intervene in the action on Amy's behalf. The unopposed
request was granted and Monsour and FTCR filed a complaint
in intervention. Monsour and FTCR asserted Pasadena had
a mandatory ministerial duty to comply with the formalities
of Government Code section 34460. Moreover, they asserted
Pasadena's refusal to implement the Initiative and its use of
public moneys to defend the action by challenging the validity
of the Initiative was a wasteful and illegal expenditure of
taxpayer funds which was necessary to be enjoined under
Code of Civil Procedure section 526a.

*55  Pasadena responded by filing a first amended cross-
complaint for declaratory relief solely against FTCR,
eliminating Amy as a cross-defendant. The pleading alleged:

“An actual controversy has arisen and now exists between
cross-complainants and FTCR with respect to the legal
rights and duties of the Mayor and City Clerk. FTCR
contends ... that the Mayor and City Clerk must perform
the duties set forth in ... [Government Code] section 34460.
Cross-complainants dispute that contention and contend
that neither the Mayor nor the City Clerk has any duty
to comply with the provisions of ... section 34460, and
have not yet complied with those provisions, because the

Initiative to which those provisions would otherwise apply
is unconstitutional and otherwise illegal on its face....”

The first amended cross-complaint prayed for a judicial
declaration that Pasadena had “no duty to take any of the
actions set forth in ... section 34460 with respect to the
[Initiative],” because the Initiative “is unconstitutional or
otherwise illegal and unenforceable.”

FTCR moved to strike the first amended cross-complaint as
a SLAPP suit. (Code Civ. Proc., § 425.16 [strategic lawsuit
against public participation].) FTCR argued Pasadena's action
against it was meritless, and arose from acts taken in
furtherance of its constitutionally protected rights of petition
or free speech, specifically its sponsorship of the Initiative
in Pasadena, and from FTCR's audacity in joining Amy's
action against Pasadena after city officials refused to perform
the final steps necessary to give legal effect to the voter-
enacted Initiative. FTCR also argued Pasadena's action was
a non-justiciable controversy improperly seeking an advisory
opinion, and Pasadena could not establish a likelihood of
prevailing on its claim against FTCR because city officials
had a mandatory duty to perform their ministerial obligations
under Government Code section 34460, irrespective of their
views as to the constitutionality of the Initiative.

In opposition to FTCR's anti-SLAPP motion, Pasadena
argued its cross-action against FTCR was not a SLAPP suit
because **82  the action was not intended to retaliate against
FTCR for exercising its constitutional rights of free speech
and petition. It asserted the cross-action was intended only to
attack the Initiative on constitutional grounds, as to which it
had shown a likelihood of prevailing. As a result, Pasadena
argued FTCR could not satisfy its burden of showing the
action arose from any act taken in furtherance of its rights of
free speech or petition.

A hearing on May 31, 2002, addressed both Amy's petition
for writ of mandate and FTCR's anti-SLAPP motion. At
the conclusion of the hearing, the petition for mandate was
granted on the ground Pasadena was required to comply with
the ministerial requirements of section 34460, regardless of its
*56  position as to the constitutionality of the Initiative. The

Mayor and City Clerk were ordered to certify the Initiative,
and file it with the Secretary of State, County Recorder and
city archives.

However, the trial court denied FTCR's motion to strike. It
found the first amended cross-complaint was not intended to
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punish FTCR and did not arise out of any act taken by FTCR
in furtherance of its state or federal constitutional rights of

free speech or petition.3 Pasadena was instructed to prepare a
proposed order, to which FTCR objected. The proposed order,
in its original form, was entered by the court on June 21, 2002.
Pasadena complied with the order to certify the Initiative on
June 4, 2002, and it took effect two days later. On July 2,
2002, FTCR filed an appeal from the denial of its anti-SLAPP

motion.4

2. Pasadena's motion for summary judgment.
On June 18, 2002, Pasadena moved for summary judgment
against FTCR, arguing the Initiative was unconstitutional and
preempted by state and federal law.

In its opposition to the motion, FTCR asserted the trial
court lacked jurisdiction to consider the summary judgment
motion because, under Code of Civil Procedure section
916, subdivision (a), its appeal from the order denying its
special motion to strike stayed further proceedings on the
first amended cross-complaint. FTCR requested the court to
take the summary judgment motion off calendar pending the
determination of the appeal.

Pasadena's reply insisted that the trial court retained the
authority to address the merits of the summary judgment
motion in that Code of Civil Procedure section 916
specifically authorized the court to “proceed upon any other
matter embraced in the action and not affected by the
judgment or order.” (Code Civ. Proc., § 916, subd. (a).)
Because the order denying the anti-SLAPP motion did not
address the merits of Pasadena's arguments regarding the
validity of the Initiative, Pasadena insisted the court was free
to adjudicate the constitutionality issue.

*57  FTCR's sur-reply reasserted that its appeal from the
order denying the special motion to strike had divested
the trial **83  court of jurisdiction to consider Pasadena's
motion. Based on its contention that the court lacked
jurisdiction to consider the matter, neither FTCR's opposition
nor its sur-reply addressed the merits of the motion for
summary judgment.

FTCR's counsel appeared at the July 16, 2002 hearing on the
summary judgment motion for the sole purpose of asserting
again that the court lacked jurisdiction to consider the motion.
The court indicated its likely agreement with that position and
continued the matter for two days.

At the July 18, 2002 hearing, the trial court reversed
its previous indication and ruled it was not divested of
jurisdiction to proceed on the summary judgment motion.
The ruling concluded the anti-SLAPP motion was denied
solely because Pasadena's suit against FTCR was not
intended to interfere with or punish FTCR for exercising
its First Amendment rights of free speech and petition.
The court found that, in denying the anti-SLAPP motion,
it never reached the merits of Pasadena's constitutional
arguments. Because those matters were not embraced within
the pending appeal, the court concluded it was able to consider
the constitutionality of the Initiative. FTCR requested a
temporary stay of the proceedings to permit it to seek an
extraordinary writ on the jurisdictional issue. That request
was refused. The court then addressed the merits of the
motion for summary judgment, and declared the Initiative
unconstitutional and unenforceable in its entirety. Judgment
was entered, from which FTCR appealed.

3. FTCR's motion for attorneys' fees under the private
attorney general statute.
In October 2002, Monsour and FTCR (collectively FTCR)
moved for an award of attorneys' fees and costs under the
private attorney general statute, Code of Civil Procedure
section 1021.5 (section 1021.5). The motion was premised
on FTCR's successful prosecution of the petition for writ of
mandate, which resulted in an order requiring Pasadena to
comply with the provisions of section 33460.

In denying the motion for attorneys' fees and costs, the
trial court found FTCR had not satisfied the requirement
of section 1021.5 that the party seeking fees show “the
necessity and financial burden of private enforcement are
such as to make an award appropriate.” (§ 1021.5, subd. (b).)
The court determined that, as an intervenor, FTCR had not
contributed significantly to the action because (1) the court
“probably would have granted” the writ petition based on
Amy's arguments alone, and (2) FTCR had a “direct interest”
in the implementation and enforcement of the Initiative
*58  inasmuch as FTCR had been “actively involved in the

promulgation of this particular initiative ... and its adoption by
many cities....” FTCR's final appeal is from the November 25,
2002 order denying the motion for attorneys' fees and costs.

DISCUSSION
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SANTA MONICA ACTION
The threshold, but ultimately dispositive, question in Santa
Monica's action against the City Clerk is whether the action
presents a justiciable controversy, which was the basis for the
trial court's dismissal.

A declaratory relief action may be brought under Code of
Civil Procedure section 1060: “Any person ... who desires
a declaration of his or her rights or duties with respect to
another, ... may, in cases of actual controversy relating to
the legal rights and duties of the respective parties, bring an
original action ... in the superior court for a declaration of his
or her rights and duties ... including a determination of **84
any question of construction or validity arising under the
instrument or contract.... The declaration may be had before
there has been any breach of the obligation in respect to which
said declaration is sought.” However, “[t]he court may refuse
to exercise [its] power [to] grant [declaratory relief] in any
case where its declaration or determination is not necessary
or proper at the time under all the circumstances.” (Code Civ.
Proc., § 1061.)

Before turning to the merits, we address the disputed issue of
the appropriate standard of review. Santa Monica insists the
standard of review from the trial court's judgment dismissing
this declaratory relief action is de novo, because the appeal
involves purely legal questions, including the question
of whether the action presents a justiciable controversy.
There is support for this position. (See e.g., Dolan–King v.
Rancho Santa Fe Assn. (2000) 81 Cal.App.4th 965, 974,
97 Cal.Rptr.2d 280 [if underlying facts are undisputed, trial
court's decision to grant or deny declaratory relief presents a
question of law, reviewed de novo].)

FTCR, on the other hand, relies on the long-standing rule
that the decision whether to grant or deny declaratory relief
is a matter within the trial court's discretion, and will not
be disturbed on appeal absent a clear showing the discretion
was abused, particularly where the court's ruling is based,
in part, on factual determinations. (City of Burbank v.
Burbank–Glendale–Pasadena Airport Authority (2003) 113
Cal.App.4th 465, 481, 6 Cal.Rptr.3d 367 (City of Burbank
); Application Group, Inc. v. Hunter Group, Inc. (1998) 61
Cal.App.4th 881, 893, 72 Cal.Rptr.2d 73 [A determination
regarding the *59  justiciability of an action under Code Civ.
Proc. § 1060 “is ... a matter entrusted to the sound discretion
of the trial court.”]; California Water & Telephone Co. v.
County of Los Angeles (1967) 253 Cal.App.2d 16, 23, 61
Cal.Rptr. 618 (California Water & Telephone Co.); Bixby v.

Bixby (1953) 120 Cal.App.2d 495, 499, 261 P.2d 286 [absent
a showing of the abuse of discretion, trial court findings which
appear to be based upon a reasonable analysis of the facts
and circumstances will not be disturbed on appeal].) We need
not resolve this interesting dispute. The trial court's ruling
is correct under either standard. We turn to the dispositive
question of the justiciability of this action.

 “The concept of justiciability involves the intertwined
criteria of ripeness and standing.” (California Water &
Telephone Co., supra, 253 Cal.App.2d at p. 22, 61 Cal.Rptr.
618.) “Standing” derives from the principle that “[e]very
action must be prosecuted in the name of the real party in
interest.” (Code Civ. Proc, § 367.) A party lacks standing
if it does not have an actual and substantial interest in, or
would not be benefited or harmed by, the ultimate outcome
of an action. (California Water & Telephone Co., supra,
253 Cal.App.2d at p. 23, 61 Cal.Rptr. 618; Sherwyn v.
Department of Social Services (1985) 173 Cal.App.3d 52,
58, 218 Cal.Rptr. 778 (Sherwyn ).) Standing is a function
not just of a party's stake in a case, but the degree of vigor
or intensity with which the presents its arguments. (Harman
v. City and County of San Francisco (1972) 7 Cal.3d 150,
159, 101 Cal.Rptr. 880, 496 P.2d 1248 (Harman ); Fiske v.
Gillespie (1988) 200 Cal.App.3d 1243, 1247, 246 Cal.Rptr.
552 (Fiske ).) “Ripeness” refers to the requirements of a
current controversy. According to the Supreme Court, “an
action not founded upon an actual controversy between the
parties to it, and brought for the purpose of securing a
determination of a point of law ... will not be entertained.”
(Golden Gate Bridge etc. **85  Dist. v. Felt (1931) 214 Cal.
308, 316, 5 P.2d 585 (Golden Gate ).) A controversy becomes
“ripe” once it reaches, “but has not passed, the point that the
facts have sufficiently congealed to permit an intelligent and
useful decision to be made.” (California Water & Telephone
Co., supra, 253 Cal.App.2d at p. 22, 61 Cal.Rptr. 618, fn.
omitted.)

The trial court correctly concluded this action fails both the
standing and ripeness aspects of the test of justiciability.

A. The Santa Monica action is not justiciable.

1. Santa Monica is not a proper plaintiff, and no
legitimate basis justifies a departure from the general
rules governing standing.

 Generally speaking, “[e]very action must be prosecuted in
the name of the real *60  party in interest.” (Code Civ. Proc.,
§ 367.) Only the real party in interest has “an actual and
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substantial interest in the subject matter of the action,” and
stands to be “benefited or injured” by a judgment in the action.
(Friendly Village Community Assn., Inc. v. Silva & Hill Co.
(1973) 31 Cal.App.3d 220, 225, 107 Cal.Rptr. 123.) In other
words, a person who invokes the judicial process lacks “
‘standing’ if he, or those whom he properly represents, does
not have a real interest in the ultimate adjudication because
the actor has neither suffered nor is about to suffer any
injury of significant magnitude reasonably to assure that all
of the relevant facts and issues will be adequately presented.”
(California Water & Telephone Co., supra, 253 Cal.App.2d
at pp. 22–23, 61 Cal.Rptr. 618, fn. omitted.) Standing is
measured not just by a plaintiff's stake in the resolution of an
action, but by the force with which it presents its case. As
stated in Harman, supra, 7 Cal.3d at page 159, 101 Cal.Rptr.
880, 496 P.2d 1248: “A party enjoys standing to bring his
complaint into court if his stake in the resolution of that
complaint assumes the proportions necessary to ensure that
he will vigorously present his case.... [W]e must determine
standing by a measure of the ‘intensity of the plaintiff's claim
to justice.’ [Citation.]”

 Under traditional standing principles, Santa Monica, which

bears minimal responsibilities under the Initiative,5 lacks
direct standing to prosecute this action. The complaint does
not specify any actual or threatened action which would injure
the city or violate its rights. Rather, the complaint alleges
only that Santa Monica is concerned that implementation
of the Initiative might prospectively affect the rights of its
volunteer and paid public officials. Santa Monica also does
not allege any actual or threatened action on the part of the
City Clerk—who bears no specific duties under the Initiative

—which injures or could injure the city.6 Finally, in light
of Santa Monica's steadfast opposition to the enactment and
implementation of the **86  Initiative, the tepid nature of
its allegations seeking to enforce the measure and seeking
a judicial declaration as to whether the Initiative “is or is
not unconstitutional,” and its limited arguments in support of
the Initiative, we have significant doubt Santa Monica is a
“party with a true incentive ... to present arguments supporting
[the Initiative's] validity.” (Fiske, supra, 200 Cal.App.3d at p.
1247, 246 Cal.Rptr. 552.)

 *61  The City Clerk asserts that standing requirements
are not absolute. Standing rules are sometimes relaxed in
cases involving challenges to the constitutionality of a statute
brought by a party whose own rights are not impacted, but
whose challenge is raised on behalf of absent third parties.
Two intertwined factors must be examined to determine

whether relaxation of the general rules is appropriate. First,
the relationship between the litigant and the absent third party
whose rights the litigant asserts must be so close that the
litigant “is fully, or very nearly, as effective a proponent of
the right as” would be the absent party. (Singleton v. Wulff
(1976) 428 U.S. 106, 114–116, 96 S.Ct. 2868, 49 L.Ed.2d 826;
Selinger v. City Council (1989) 216 Cal.App.3d 259, 270–
271, 264 Cal.Rptr. 499 (Selinger ).) Second, the ability of the
absent party to assert his own rights must be determined. Even
where the relationship between the litigant and third party
is close, some “genuine obstacle” must prevent the absent
party from asserting his or her own interests. (Singleton v.
Wulff, supra, 428 U.S. at pp. 114–116, 96 S.Ct. 2868; Selinger,
supra, 216 Cal.App.3d at pp. 270–271, 264 Cal.Rptr. 499.)

Selinger illustrates a circumstance where relaxation of
traditional standing principles is appropriate. It involved a city
council's challenge to the constitutionality of a statute that
provided for approval of land use and development permits
by operation of law if a public entity failed to act within
a specified period, but which did not provide for notice to
adjacent property owners whose interests were potentially
affected by the approval. The potentially affected property
owners were not parties to the suit. The court rejected the
argument the city lacked standing to challenge the statute.
Because the rights of third party citizens were “inextricably
bound up” with the city's duty to review and approve the
permits, the court found the city had standing to challenge
the absence of a notice provision in the statute. (Selinger,
supra, 216 Cal.App.3d at p. 271, 264 Cal.Rptr. 499.) “More
important[ly],” the court also found that “genuine obstacles”
prevented the absent property owners from asserting their
own rights. Specifically, the statute afforded affected property
owners only 90 days to challenge permit approvals. The
shortened statutory time period, coupled with the absence
of any provision for notice, meant that potentially impacted
homeowners were unlikely to learn of their right to challenge
the approval until after the expiration of the period for a
challenge. Thus, the court found the city had standing to
challenge the notice issue on behalf of the absent owners.
(Ibid.)

The circumstances of this case are dissimilar from Selinger,
and the authorities on which the City Clerk relies do not
advance her argument. In the other cases cited, absent third
parties faced the risk of civil or criminal penalties in order to
mount their own First Amendment challenges to the statute.
(See People v. Fogelson (1978) 21 Cal.3d 158, 162–163, fn. 3,
164, 145 Cal.Rptr. 542, 577 P.2d 677 [party may mount facial
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challenge to constitutionality of ordinance requiring permit
to solicit at airport, even *62  though he never attempted
to comply with permit **87  requirement: “ ‘Standing
is recognized in such a situation because of the dangers
inherent in tolerating, in the realm of the First Amendment,
the existence of a penal statute susceptible of sweeping
and improper application ...’ [citation.]”]; In re Andre P.
(1991) 226 Cal.App.3d 1164, 1171–1172, 277 Cal.Rptr. 363
[litigant mounting First Amendment “overbreadth” challenge
to governmental speech restrictions need not show his own
conduct could not be regulated by statute; litigant has
standing to challenge statute not because his own rights of
expression are violated, but because of potential that the
regulation's very existence may “chill” the constitutionally
protected right of speech or expression of other parties
not before the court]; cf. Citizens for Responsible Behavior
v. Superior Court (1991) 1 Cal.App.4th 1013, 1019–1021,
1027, 1032, 2 Cal.Rptr.2d 648 [granting city declaratory
relief in facial challenge to initiative which proposed to
enact an unconstitutionally discriminatory regulatory scheme
affecting the equal protection and due process rights of
homosexuals or persons with AIDS, even though challenge
was mounted only by city council, no member of which faced
criminal or civil penalty for prohibited vote].)

The authorities do not support the City Clerk's contention that
courts “routinely adjudicate challenges to statutes on First
Amendment grounds even where the particular constitutional
deficiency of the statute may not affect the person making the
challenge.” While each case cited involved potential penalties
or prosecution; this case does not. Nor does the record indicate
any city official potentially impacted by the Initiative faces
the risk of civil or criminal penalties in mounting a challenge
to the constitutionality of the enactment.

We agree with the trial court. Even if Santa Monica—
which vigorously opposed enactment of the Initiative and has
challenged its constitutionality at every opportunity—could
be as effective a proponent of the First Amendment rights as
its absent public officials would be, no “genuine obstacle”
prevents an absent public official from mounting a challenge
to the constitutionality of the measure. In the absence of such
an obstacle, no basis exists for the city's assertion of absent
third parties' purported interests.

Finally, Santa Monica and the City Clerk assert that FTCR's
intervention obviated concerns about the justiciability of this
action. We do not agree. First, Santa Monica and the Clerk
ignore the fact that FTCR sought to intervene solely to dismiss

the action as a nonjusticiable controversy. Although FTCR
opposed Santa Monica's summary judgment motion which
defended the legality of the Initiative, its opposition was
submitted over its *63  objection and only because the trial

court ordered it to do so.7 More fundamentally, **88  even
if FTCR's participation in the action on the merits obviates
the problem of standing, Santa Monica has not overcome
the impediment to adjudication of the related, and equally

important, problem of ripeness.8

2. Santa Monica's claims are not ripe.
 A controversy “ripens” once it has reached, “but has not
passed, the point that the facts have sufficiently congealed
to permit an intelligent and useful decision to be made.”
(California Water & Telephone Co., supra, 253 Cal.App.2d at
p. 22, 61 Cal.Rptr. 618.) Ripeness is aimed at “prevent[ing]
courts from issuing purely advisory opinions.... It is rooted
in the fundamental concept that the proper role of the
judiciary does not extend to the resolution of abstract
differences of opinion. It is in part designed to regulate the
workload of courts by preventing judicial consideration of
lawsuits that seek only to obtain general guidance, rather
than to resolve specific legal disputes. However, the ripeness
doctrine is primarily bottomed on the recognition that judicial
decisionmaking is best conducted in the context of an actual
set of facts so that the issues will be framed with sufficient
definiteness to enable *64  the court to make a decree finally
disposing of the controversy.” (Pacific Legal Foundation v.
California Coastal Com. (1982) 33 Cal.3d 158, 170, 188
Cal.Rptr. 104, 655 P.2d 306 (Pacific Legal Foundation ).)

 A two-pronged test is used to determine the ripeness of a
controversy: (1) whether the dispute is sufficiently concrete
so that declaratory relief is appropriate; and (2) whether
the parties will suffer hardship if judicial consideration is
withheld. (Farm Sanctuary, Inc. v. Department of Food
& Agriculture (1998) 63 Cal.App.4th 495, 501–502, 74
Cal.Rptr.2d 75 (Farm Sanctuary, Inc.).) “Under the first
prong, the courts will decline to adjudicate a dispute if
‘the abstract posture of [the] proceeding makes it difficult
to evaluate ... the issues [citation], if the court is asked
to speculate on the resolution of hypothetical situations
[citation], or if the case presents a ‘contrived inquiry
[citation].’ Under the second prong, the courts will not
intervene merely to settle a difference of opinion; there must
be an imminent and significant hardship inherent in further
delay.” (Id. at p. 502, 74 Cal.Rptr.2d 75.)
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This action fails both prongs of the ripeness test. First,
the declaratory relief action, by which Santa Monica
seeks “the benefit” of judicial guidance “as to the **89
constitutionality of the Initiative,” is insufficiently concrete
and fails to touch the legal relations of parties with actual
adverse legal interests. (Pacific Legal Foundation, supra, 33
Cal.3d at pp. 170–171, 188 Cal.Rptr. 104, 655 P.2d 306.)

The Initiative's requirements and restrictions are directed
only at “elected or appointed public official[s] acting in
an official capacity,” who are vested with the discretion
to approve public benefits. (Initiative, §§ 2202, subd. (d),
2203, subd. (a).) It is only those public officials who are
constrained by the Initiative's requirements and restrictions
as to receipt of “personal or campaign advantages.” Those
city officials (1) are prohibited from receiving specified
“personal or campaign advantages” from one on whom a
public benefit has been conferred; (2) must engage in due
diligence to determine whether a public benefit has been
conferred, and to monitor personal or campaign advantages
so that improper “advantages” may timely be returned; and
(3) must “provide, upon inquiry ..., the names of all entities
and persons known to them who respectively qualify as public
benefit recipients....” (Initiative, §§ 2203, subd. (a), 2204,
subds. (a), (b).) Moreover, only those enumerated public
officials who receive personal or campaign advantages, and
not the city or its clerk, risk enforcement of the Initiative
through civil or criminal proceedings brought against them.
(Initiative, § 2206.) Indeed, only one minor provision,
requiring notification of the Initiative's terms and provisions
to prospective contractors, is directed at the city. (Initiative,
§ 2205.)

The City Clerk insists the Initiative is unconstitutional
and, because she is concerned about infringing upon the
constitutional rights of persons or *65  entities who would be
affected by the Initiative, refuses to implement its provisions
until the constitutional issues are resolved. However, as the
trial court correctly concluded, no showing has been made
that the Clerk “has any remaining duties or obligations under
the Initiative such that her asserted ‘refusal’ to implement
the Initiative has any legal effect sufficient to support

this action.”9 As Santa Monica's designated “elections
officer,” the Clerk receives campaign disclosure statements
for review to ensure they “conform on their face with the
requirements of the Political Reform Act.” (Gov.Code, §
84215; Cal.Code Regs., tit.2, § 18110.) However, neither
these ministerial duties nor the Initiative charges the Clerk
with the responsibility to ensure the disclosure statements

comply with the Initiative, much less bring an action to
enforce its requirements, should she suspect a violation.
Based on these limited facts, we agree with the trial court
that no danger is presented that the Clerk will be forced
to “violate individuals' civil rights” simply by receiving
campaign disclosure statements for filing under the Political

Reform Act.10 In sum, this controversy has not yet reached
the point where **90  it is “ ‘definite and concrete, touching
the legal relations of parties having adverse interests.’ ”
(Pacific Legal Foundation, supra, 33 Cal.3d at pp. 170–171,
188 Cal.Rptr. 104, 655 P.2d 306, citation omitted.)

The action also fails the second prong of the ripeness test.
No showing has been made that the withholding of a judicial
determination will result in an imminent, significant hardship.
Santa Monica and at least two other cities have attempted to
judicially resolve the issue of the Initiative's constitutionality
since late 2000, when they participated as an amicus curiae

in the Vista appeal.11 However, Santa Monica's dogged
pursuit of litigation “to eliminate the lingering uncertainty
that has existed and continues to exist concerning *66  the
constitutional validity of the Initiative” is not sufficient to give
rise to an actual justiciable controversy. It is not sufficient that
the issues encompassed by the Initiative involve a sizeable
public interest. As the trial court concluded, “[w]ithout proper
grounds for justiciability, the court would be rendering an
improper advisory opinion,” which that court declined to
do, as do we. Even if Santa Monica and the City Clerk—
or the Clerk and FTCR—fundamentally disagree as to the
constitutionality of the Initiative, no justiciable conflict exists.
“ ‘A difference of opinion does not give rise to a justiciable
case until an actual controversy arises.’ ” (Wilson v. Transit
Authority (1962) 199 Cal.App.2d 716, 722, 19 Cal.Rptr. 59
(Wilson).)

B. This is not an appropriate “validation action.”
 Implicitly acknowledging this action fails to satisfy the
traditional tests for ripeness and standing, Santa Monica and
the City Clerk insist we should nevertheless reach the merits
of their constitutional arguments as a common law “validation
action,” under Golden Gate, supra, 214 Cal. 308, 5 P.2d 585,
and City and County of S.F. v. Boyd (1943) 22 Cal.2d 685, 140

P.2d 666 (Boyd ), and their progeny.12 Again, we disagree.

 Even validation actions are not exempt from the
traditional principle that a justiciable action must satisfy the
requirements of both ripeness and standing. “It **91  is, of
course, the prevailing doctrine in our judicial system that
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an action not founded upon an actual controversy between
the parties to it, and brought for the purpose of securing a
determination of a point of law, is collusive and will not be
entertained; and the same is true of a suit the sole object of
which is to settle rights of third persons who are not parties.”
(Golden Gate, supra, 214 Cal. at p. 316, 5 P.2d 585; accord,
Boyd, supra, 22 Cal.2d at pp. 693–694, 140 P.2d 666.) As
the trial court observed, the cases on which Santa Monica
and the City Clerk rely involved a justiciable dispute between
parties directly affected by a public entity's proposed action,
or were based on an actual duty *67  owed by a public official
whose refusal to perform was legally impeding the ability of
the public entity to fulfill its functions. This is not such a case.

In Golden Gate, a bridge and highway district sought to
compel the secretary of the district's board of directors
to execute bonds to raise funds for highway and bridge
construction. The secretary's signature on the bonds was
required by statute for the bonds to properly issue and become
operative. (Golden Gate, supra, 214 Cal. at p. 316, 5 P.2d
585.) The secretary refused to sign the bonds based on his
belief that the statutory grant of authority to the district to
levy and collect a direct annual tax to pay off the bonds was
unconstitutional. He also believed that, if he signed the bonds,
“he would acting in violation of his public duty, and assisting
in the deception of prospective purchasers of the bonds ... a
step which might conceivably involve personal liability on
his part,” in the event his belief about the unconstitutionality
of the act was ultimately deemed correct. (Id. at p. 317, 5
P.2d 585.) Under those circumstances, the Supreme Court
held, “[a] genuine controversy existed ... between petitioner
and respondent as to matters vitally affecting the duties and
perhaps the liabilities of the latter.” (Ibid.)

In Boyd, a taxpayer sued a city controller to enjoin payment
of certain wages to employees of the municipal railway,
claiming their compensation exceeded the rates authorized by
the city's wage laws. (Boyd, supra, 22 Cal.2d at p. 693, 140
P.2d 666.) Due to the pendency of that action, the controller
refused to approve the railway employees' wage claims. The
city and its public utilities commission sought a writ of
mandate to compel the controller to make the payments.
The Supreme Court found the controversy justiciable, not
just a collusive suit filed to determine a point of law or to
settle the rights of absent third parties. The court held the
controller “would be acting in violation of his public duty
if he authorized payment of claims that involved an illegal
expenditure of public funds.” (Id. at p. 694, 140 P.2d 666.) His
ability to approve the wage payment claims depended upon

the validity of the ordinances authorizing the compensation,
and resolution of that question required construing the city
charter and applying its provisions in light of the facts of the
case. Because the taxpayer's action challenged the controller's
right to approve the payments, a real controversy was found
to exist with regard to his duties. (Ibid.)

The other validation actions on which Santa Monica and the
City Clerk rely involve factual contexts in which actions were
instituted against similarly recalcitrant public officials whose
actions were essential to implementing the laws or financial
transactions. (See Santa Clara County Local Transportation
Authority v. Guardino (1995) 11 Cal.4th 220, 228, 45
Cal.Rptr.2d 207, 902 P.2d 225 [bonds could not issue because
auditor-controller refused to sign them]; City of Long Beach
v. Mansell (1970) 3 Cal.3d 462, 477, 91 Cal.Rptr. 23, 476
P.2d 423 [city sued city manager and clerk to compel them to
**92  *68  perform ministerial duties essential to the city's

ability to perform contractual agreements with third parties].)
Neither action was brought solely for the abstract purpose
of determining whether the bonds or contracts were valid.
Rather, they were instituted to prove the bonds or agreements
were valid and to obtain conclusive judicial determinations

that they should issue and/or be enforced.13 By contrast,
the tepid allegations of Santa Monica's complaint do not
contend that the Initiative is valid; the complaint seeks only
a determination regarding its validity. Moreover, unlike the
cases on which Santa Monica and the Clerk rely, the Clerk's
personal belief regarding the Initiative's unconstitutionality,
however genuine, has no bearing on its enforcement, and she
has not taken any act to prevent or obstruct the city's ability

to implement the Initiative.14

*69  In sum, this action presents no actual controversy
necessitating judicial intervention. Accordingly, any decision
on the **93  merits of would leave this court in the
role of issuing an improper advisory opinion in a case
involving a contrived dispute in which “there is virtually
only one party.” (People v. Pratt (1866) 30 Cal. 223, 225.)
We agree with FTCR. “Permitting the validity of a voter-
enacted initiative to be determined in a lawsuit in which
both parties and their attorneys not only believe, but have
affirmatively stated in prior judicial proceedings, that the
measure is unconstitutional makes a mockery of ‘one of the
most precious rights of our democratic process' (Associated
Home Builders etc., Inc. v. City of Livermore (1976) 18
Cal.3d 582, 591, 135 Cal.Rptr. 41, 557 P.2d 473) and breeds
disrespect for the integrity of the judicial process.” This case,
filed by Santa Monica to secure a legal determination or to
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settle the rights of absent third parties, is precisely the type of
case the Supreme Court admonished “will not be entertained.”
(Golden Gate, supra, 214 Cal. at p. 316, 5 P.2d 585; Boyd,
supra, 22 Cal.2d at p. 694, 140 P.2d 666.)

C. An otherwise nonjusticiable action may not be
entertained simply because it involves issues of public
concern.
 Explicitly acknowledging the long-standing principle that
courts typically will not address issues unnecessary to
the disposition of an appeal, Santa Monica and the City
Clerk nevertheless urge us to resolve the issue of the
constitutionality of the Initiative because of its public import.
We decline to do so.

We may not disregard the long-standing principle that, even
in circumstances when an issue involves significant public
interest, California courts adhere to the even older, and more
important, judicial policy against issuing advisory opinions.
“[N]either we nor the trial court can give advisory opinions or
resolve disputes over matters which involve parties not before
us even if the parties are united in their desire to have the
court resolve unripe issues or claims which the parties have no
standing to assert.” (Korean *70  Philadelphia Presbyterian
Church v. California Presbytery (2000) 77 Cal.App.4th 1069,
1081, 92 Cal.Rptr.2d 275.) This policy is driven largely by
a recognition that courts are unable properly to adjudicate

issues when only hypothetical facts are involved.15 (See
Pacific Legal Foundation, supra, 33 Cal.3d at p. 170, 188
Cal.Rptr. 104, 655 P.2d 306.) That very concern exists here.
As the trial court correctly found, “the mere fact that the
subject matter of the Initiative **94  touches upon issue [sic
] of genuine public concern does not obviate the need for a
proper showing of both standing and ripeness.”

We recognize the constitutional questions posed by Santa
Monica and the City Clerk undoubtedly are of significant
interest and continuing public import. As both the City
and its Clerk point out, significant substantive issues
remain and must, at some point, be addressed on their
merits. Those issues include such important constitutional
questions as whether, as the Clerk contends, the Initiative
is invalid because it discriminates in favor of those who
oppose specified city projects, even if they do so for self-
interested or competitive reasons, whether the Initiative
is unconstitutionally underinclusive with respect to its
proscriptions against those who receive certain public
benefits, but impermissibly sweeping with regard to its

allegedly overbroad bans on contributions and employment.
Strong public policy and public interest principles are at stake,
issues which are of great interest to the parties to the litigation
and the public at large. That is not enough. It is wholly
inappropriate to resolve those abstract issues in the absence
of evidence regarding the existence of an actual controversy
or the ripening seeds of one. Courts are not free to render
advisory opinions regarding controversies which the parties
fear will arise, but which do not presently exist.

PASADENA ACTION

A. The anti-SLAPP Motion.
At issue in this portion of the consolidated appeals is whether

the trial court erred in denying FTCR's anti-SLAPP motion.16

(Code Civ. Proc., § 425.16 (hereafter section 425.16 or the
“anti-SLAPP statute”).) The anti-SLAPP statute reflects the
Legislature's intention to curb meritless “lawsuits brought
primarily to chill the valid exercise of the constitutional
rights of freedom of speech and petition for the redress of
grievances.” (§ 425.16, subd. (a).) To address that concern,
the statute provides that a “cause of action against a person
arising from any act of that person in furtherance of *71
the person's right of petition or free speech under the United
States or California Constitution in connection with a public
issue shall be subject to a special motion to strike, unless the
court determines that the plaintiff has established that there is
a probability that the plaintiff will prevail on the claim.” (§

425.16, subd. (b)(1).)17

 The trial court is required to engage in a two-step process
to resolve an anti-SLAPP motion. “First, the court decides
whether the defendant has made a threshold showing that
the challenged cause of action is one arising from protected
activity. The moving defendant's burden is to demonstrate that
the act or acts of which the plaintiff complains were taken
‘in furtherance of the [defendant]'s right of **95  petition or
free speech under the United States or California Constitution
in connection with a public issue,’ as defined in the statute.
(§ 426.16, subd. (b)(1).)” (Equilon Enterprises v. Consumer
Cause, Inc. (2002) 29 Cal.4th 53, 67, 124 Cal.Rptr.2d 507,
52 P.3d 685 (Equilon ).) Second, if “the court finds such
a showing has been made, it then determines whether the
plaintiff has demonstrated a probability of prevailing on the
claim.” (Ibid.) The moving party bears the burden on the
first issue; the responding party on the second. (Shekhter v.
Financial Indemnity Co. (2001) 89 Cal.App.4th 141, 151,
106 Cal.Rptr.2d 843 (Shekhter ).) “Only a cause of action
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that satisfies both prongs of the anti-SLAPP statute—i.e.,
that arises from protected speech or petitioning and lacks
even minimal merit—is a SLAPP, subject to being stricken
under the statute.” (Navellier, supra, 29 Cal.4th at p. 89,
124 Cal.Rptr.2d 530, 52 P.3d 703, italics omitted.) The trial
court's rulings on both issues are reviewed de novo. (Kajima
Engineering & Construction, Inc. v. City of Los Angeles
(2002) 95 Cal.App.4th 921, 928, 116 Cal.Rptr.2d 187.)

1. The acts which led to filing the first amended cross-
complaint against FTCR arose out of FTCR's protected
First Amendment activities.

 The threshold issue in ruling on an anti-SLAPP motion is
whether “the challenged cause of action is one arising from
protected activity.” (Equilon, supra, 29 Cal.4th at p. 67, 124
Cal.Rptr.2d 507, 52 P.3d 685.) The trial court agreed with
Pasadena and ruled that FTCR's motion foundered on this
first prong because Pasadena's cross-action was not motivated
by a desire to punish FTCR or chill the exercise of *72  its
First Amendment rights. Rather, the goal was only to obtain
a judicial determination that the city was not required to
perform any of the ministerial duties necessary to certify the
election results required by Government Code section 34460
because the Initiative was unconstitutional.

 The trial court misconstrued the law. In Jarrow Formulas,
Inc. v. LaMarche (2003) 31 Cal.4th 728, 3 Cal.Rptr.3d 636,
74 P.3d 737, the Supreme Court reiterated the controlling
principles: “In Briggs v. Eden Council for Hope and
Opportunity (1999) 19 Cal.4th 1106, 81 Cal.Rptr.2d 471,
969 P.2d 564 ... (Briggs), when first construing the ‘arising
from’ prong of section 425.16, we held on the basis of the
statute's plain language that a defendant moving specially to
strike a cause of action arising from a statement or writing
made in connection with an issue under consideration in a
legally authorized official proceeding need not separately
demonstrate that the statement or writing concerns an issue of
public significance. (Briggs, supra, at p. 1109, 81 Cal.Rptr.2d
471, 969 P.2d 564.) And in a trio of opinions issued [in
2002], we held that the plain language of the ‘arising from’
prong encompasses any action based on protected speech
or petitioning activity as defined in the statute (Navellier,
[supra,] 29 Cal.4th [at pp. 89–95, 124 Cal.Rptr.2d 530, 52
P.3d 703]) ... rejecting proposals that we judicially engraft the
statute with requirements that defendants moving thereunder
also prove the suit was intended to chill their speech (Equilon,
supra, 29 Cal.4th at p. 58, 124 Cal.Rptr.2d 507, 52 P.3d 685)
or actually had that effect (City of Cotati v. Cashman (2002)
29 Cal.4th 69, 75, 124 Cal.Rptr.2d 519, 52 P.3d 695.... [Cotati

].)” (Jarrow Formulas, Inc. v. LaMarche, supra, 31 Cal.4th at
pp. 733–734, 3 Cal.Rptr.3d 636, 74 P.3d 737.) The trial court
mistakenly relied on the absence of evidence that Pasadena
meant to chill FTCR's exercise of its First Amendment **96
rights as the ground for denying the anti-SLAPP motion.

Regardless of the mistaken rationale for the trial court's
ruling, we must exercise our independent review to determine
whether the ruling was correct. We must determine whether
Pasadena's cross-action against FTCR arose out of FTCR's
actions in furtherance of the right of free speech or petition.
(Navellier, supra, 29 Cal.4th at pp. 89–95, 124 Cal.Rptr.2d
530, 52 P.3d 703.) Conceding “[t]here is no easy answer to
that question,” Pasadena asserts that two “acts” led it to file
its cross-complaint, neither of which was intended to advance
any person's right of free speech or petition in connection
with a public issue. Those acts were: “(1) the approval of
the initiative by the voters; and (2) the initiative measure
becoming law.” We conclude otherwise.

Turning first to the latter point, Pasadena's cross-action
against FTCR could not have arisen from the “Initiative
becoming law.” The Initiative did not become law until after
the cross-action was filed, and only after the trial court found
no merit in Pasadena's assertion it had “no duty to take any
of the actions set forth in Government Code section 34460
with respect to the *73  [Initiative].” FTCR is correct. “[T]he
gravamen of [Pasadena's] Cross–Complaint was a request for
a judicial declaration that [Pasadena] had no duty to perform
precisely those acts that were necessary in order for the
Oaks Initiative to become law. The First Amended Cross–
Complaint thus tried to prevent the Oaks Initiative from
becoming law; it did not ‘arise from’ the initiative measure
becoming law.”

Second, even if we agreed that the act which led to the
filing of the cross-complaint against FTCR was the voters'
approval of the FTCR-sponsored Initiative, that approval
would represent, among other things, a paradigmatic exercise
of FTCR's and the voters' engagement in “conduct in
furtherance of the exercise of the constitutional right of
petition or the constitutional right of free speech in connection
with a public issue or an issue of public interest.” (§
425.16, subd. (e)(4); see also id., subd. (e)(2) [covered acts
include statements made in connection with an issue under
consideration by a legislative body, or other legally authorized
proceeding].) Advocacy for an Initiative and adoption of the
measure are, without question, a fundamental exercise of
the First Amendment right to petition. “Courts have long
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protected the right to petition as an essential attribute of
governing. [citation.] The California Constitution declares
that ‘people have the right to ... petition government for
redress of grievances....' [citation.] That right in California is,
moreover, vital to a basic process in the state's constitutional
scheme—direct initiation of change by the citizenry through
initiative, referendum, and recall.” (Robins v. Pruneyard
Shopping Center (1979) 23 Cal.3d 899, 907, 153 Cal.Rptr.
854, 592 P.2d 341.)

 The allegations of the first amended cross-complaint
asserted against FTCR reveal that Pasadena's cross-action
was based on FTCR's intervention in the pending Amy/
Pasadena litigation, an act undertaken by FTCR in furtherance
of its constitutional rights of free speech and petition. After
detailing the background of FTCR's joinder of Amy's effort to
compel the city to perform its post-election duties, Pasadena's
cross-complaint alleges:

“An actual controversy has arisen and now exists between
cross-complainants and FTCR with respect to the legal
rights and duties of the mayor and City Clerk. FTCR
contends in its Complaint in Intervention that the Mayor
and City Clerk must perform the duties set forth **97
in Government Code section 34460. Cross-complainants
dispute that contention and contend that neither the Mayor
nor the City Clerk has any duty to comply with the
provisions of Government Code section 34460, and have
not yet complied with those provisions, because the
Initiative to which those provisions would otherwise apply
is unconstitutional and otherwise illegal on its face....”

Similarly, in opposition to the anti-SLAPP motion, Pasadena
insisted FTCR had been sued and was a proper defendant
in the cross-action precisely *74  because FTCR chose to
intervene and demand that Pasadena certify the Initiative:

“FTCR is a proper party cross-defendant. Again, FTCR,
as the admitted sponsor of the initiative, voluntarily
intervened in this lawsuit and has joined petitioner's request
that the Court order certain actions which would trigger
operation of the initiative. It is remarkable that FTCR says
it cannot be sued as the sponsor of the initiative after it has
filed a complaint as a plaintiff intervenor with respect to
the same initiative.”

These statements indicate Pasadena's cross-action against
FTCR “arose from” FTCR's constitutionally protected act
“of filing litigation.” (Briggs, supra, 19 Cal.4th at p. 1115,
81 Cal.Rptr.2d 471, 969 P.2d 564.) They also indicate the

gravamen of Pasadena's cross-action against FTCR was not
the constitutionality of the Initiative, but the dispute over
Pasadena's refusal to comply with Government Code section
34460 and its “legal rights and duties” under that statute.
The principal thrust of the action, and the only matter then
“at issue” between FTCR and Pasadena, was the dispute
over Pasadena's duty to perform the ministerial obligations
imposed by section 34460. To the extent relevant, the
constitutionality of the Initiative was an issue only as support
for Pasadena's contention that the unconstitutionality of the
Initiative obviated its obligations under the Government
Code. Indeed, both Amy and FTCR correctly asserted—and
the trial court correctly agreed—that the constitutionality of
the Initiative was irrelevant to the Pasadena officials' duty to
perform certain ministerial duties under section 34460. (See
Kevelin v. Jordan (1964) 62 Cal.2d 82, 83, 41 Cal.Rptr. 169,
396 P.2d 585 [the state's Constitution and statutes impose on
the Secretary of State the clear ministerial duty to certify an
initiative enacted by the voters, and “[t]hey do not empower
him to refuse to do so with respect to any particular measure
on the ground that the measure is invalid”]; Martinez v.
Board of Supervisors (1972) 23 Cal.App.3d 679, 684, 100
Cal.Rptr. 334 [“It is well settled that mandamus will not be
issued to prevent the official recordation of the vote of the
people under their reserved legislative power regardless of
the apparent unconstitutionality of the measure, if any.”];
International Assn. of Fire Fighters v. City of Oakland (1985)
174 Cal.App.3d 687, 690–691, & fn. 3, 220 Cal.Rptr. 256
[concluding trial court properly refused to enjoin city from
certifying challenged charter amendment because ‘regardless'
of how clearly an initiative measure's unconstitutionality
may appear, it would be an intolerable interference with the
people's reserved legislative power to prevent the official
recordation of their vote on such a proposition by the
Secretary of State”].)

“In the anti-SLAPP context, the critical point is whether
the plaintiff's cause of action itself was based on an act
in furtherance of the defendant's right of petition or free
speech. [Citations.]” (Cotati, supra, 29 Cal.4th at p. 78,
124 Cal.Rptr.2d 519, 52 P.3d 695; see also **98  Santa
Monica Rent Control Board v. Pearl Street, LLC (2003) 109
Cal.App.4th 1308, 1318, 135 Cal.Rptr.2d 903.) Applying the
test to this case, we conclude that FTCR's acts with which
Pasadena takes issue “fall [ ] *75  squarely within the plain
language of the anti-SLAPP statute.” (Navellier, supra, 29
Cal.4th at p. 90, 124 Cal.Rptr.2d 530, 52 P.3d 703.) Pasadena's
pleadings make it clear. FTCR was sued because it had the
temerity to file a complaint-in-intervention to force Pasadena
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to put the Initiative into effect, and because it sponsored
the Initiative and supported its constitutionality, all of which
are clearly protected activities. Pasadena's first amended
cross-complaint is a SLAPP and was properly subject to a
special motion to strike under section 425.16. The trial court's
conclusion to the contrary was in error.

 The inquiry, however, does not end here. Once the moving
party demonstrates the challenged claim arose from protected
activity, the burden shifts to the responding party to show a
probability it will prevail on the merits. (Equilon, supra, 29
Cal.4th at p. 67, 124 Cal.Rptr.2d 507, 52 P.3d 685; Shekhter,
supra, 89 Cal.App.4th at p. 151, 106 Cal.Rptr.2d 843.)
Concluding FTCR's motion foundered on the first prong of
the anti-SLAPP test, the trial court never reached the second
question. We must do so and, for reasons discussed below,
conclude Pasadena could not have made such a showing.

2. Pasadena did not and could not demonstrate a
probability of success.

Notwithstanding the trial court's error with respect to the
first prong of the anti-SLAPP test, Pasadena insists the order
denying FTCR's motion to strike must be affirmed because
Pasadena not only demonstrated a probability of success on
the merits of its claim, it actually prevailed. This assertion,
which rests on a mischaracterization of the allegations of the
cross-complaint and history of the case, is incorrect.

First, Pasadena's contention that it “actually prevailed” on the
substance of its cross-complaint against FTCR is incorrect.
Pasadena did ultimately prevail below on the substance
of its constitutional claim on summary judgment, an error
we address below. However, the substance of Pasadena's
constitutional claim was not before the trial court when it
ruled on the anti-SLAPP motion. Rather, as Pasadena alleged,
the principal controversy in the cross-action for declaratory
relief involved the parties' disagreement as to whether the
city was statutorily required to perform certain postelection
ministerial tasks to effectuate the Initiative. Specifically,
Pasadena alleged:

“An actual controversy has arisen and now exists between
cross-complainants and FTCR with respect to the legal
rights and duties of the Mayor and the City Clerk.
FTCR contends in its Complaint in Intervention that the
Mayor and City Clerk must perform the duties set forth
in Government Code section 34460. Cross-complainants
dispute that contention and contend that neither the Mayor
nor *76  the City Clerk has any duty to comply with

the provisions of Government Code section 34460, and
have not yet complied with those provisions, because the
Initiative to which those provisions would otherwise apply
is unconstitutional and otherwise illegal on its face....”

 Pasadena sought a judicial declaration that the Initiative
was “unconstitutional or otherwise illegal and unenforceable”
and that it had “no duty to take any of the actions set forth

in **99  Government Code section 34460....”18 Pasadena
could not prevail, and did not prevail, on the merits of the
claim. As the trial court recognized, it is well-established that,
irrespective of the constitutionality of an initiative, public
officials must perform their ministerial statutory duties to
certify the results of an initiative election. (See Kevelin v.
Jordan, supra, 62 Cal.2d at p. 83, 41 Cal.Rptr. 169, 396
P.2d 585[“[T]he California Constitution and [state statutes]
impose on the Secretary of State the clear ministerial duty
to file a declaration or statement of the vote on measures
submitted to the people. They do not empower him to refuse
to do so ... on the ground the measure is invalid”]; Martinez
v. Board of Supervisors, supra, 23 Cal.App.3d at p. 684, 100
Cal.Rptr. 334; International Assn. of Fire Fighters v. City
of Oakland, supra, 174 Cal.App.3d at pp. 690–691, and fn.
3, 220 Cal.Rptr. 256.) Thus, while Pasadena certainly hoped
to, and later did, obtain a declaration that the Initiative was
unconstitutional, the court was not required to resolve that
question in order to adjudicate the dispute over the city's duty
to comply with Government Code section 34460.

 As to the pivotal matter addressed by FTCR's motion to strike
—whether Pasadena was obligated to certify the Initiative
—a long and well-established line of cases, led by Kevelin,
demonstrate that Pasadena could not and did not prevail.
Indeed, the trial court specifically relied on these authorities
in granting Amy's petition for a writ of mandate ordering
Pasadena to comply with Government Code section 34460, a
ruling with which Pasadena does not take issue. Pasadena did
not prevail on the principal claim raised in its cross-complaint,
and FTCR's anti-SLAPP motion should have been granted.

3. Pasadena could not prevail on the merits because
there was no justiciable controversy at issue at the time
the anti-SLAPP motion was heard and ruled upon.

Even if we indulge Pasadena's argument that its constitutional
challenge to the Initiative was independent of the claim
related to its duty to comply with Government Code section
34460, we would still conclude that Pasadena had not shown a
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probability of success on the merits because the constitutional
claim was not ripe for judicial review.

 *77  First, Pasadena's constitutional challenge was
premature, in that the city persisted in its refusal to certify
the Initiative. That refusal prevented the Initiative from taking
effect and prevented the court from addressing an actual,
concrete justiciable controversy. Under the rule of Kevelin v.
Jordan and its progeny, respect for the doctrine of separation
of powers and concern for the electorate's constitutionally
reserved initiative power does not permit courts to adjudicate
the constitutionality of a ballot measure after the measure
has been adopted by the voters, but before it has become

effective.19 (Kevelin v. Jordan, supra, 62 Cal.2d at p. 83, 41
Cal.Rptr. 169, 396 P.2d 585.)

Second, Pasadena could not have demonstrated a probability
of prevailing on the substance of its cross-action against
FTCR, because that action was not ripe **100  when the
cross-action was filed or when the anti-SLAPP motion was
heard. At that time, Pasadena's constitutional claims involved
only hypothetical concerns because the Initiative had not been
applied to anyone. “In determining whether a controversy is
ripe, we use a two-pronged test: (1) whether the dispute is
sufficiently concrete to make declaratory relief appropriate;
and (2) whether the withholding of judicial consideration
will result in a hardship to the parties.” (Farm Sanctuary,
Inc., supra, 63 Cal.App.4th at p. 502, 74 Cal.Rptr.2d
75.) Pasadena's insufficiently concrete claim against FTCR
foundered on the first prong of this test. When the cross-action
was filed, no one had complained that enforcement of the
Initiative would violate his or her civil or constitutional rights

in any concrete fashion.20

*78  Pasadena's cross-action also fails the second prong of
the ripeness test. The withholding of judicial consideration
imposed no hardship on Pasadena. Because the Initiative had
not yet been implemented, no potential campaign contributor
or public official had complained or had been faced with the
dilemma of complying with the measure or risking penalties
or prosecution for failing to do so. Where a legislative
measure does not immediately and adversely impact anyone
and its effects cannot be adjudicated in any concrete factual
context, a request for declaratory relief is not yet ripe.
(See Longshoremen's Union v. Boyd (1954) 347 U.S. 222,
224, 74 S.Ct. 447, 98 L.Ed. 650 [“Determination of the
scope and constitutionality of legislation in advance of its
immediate adverse effect in the context of a concrete case
involves too remote and abstract an inquiry for the proper

exercise of the judicial function”]; Pacific Legal Foundation,
supra, 33 Cal.3d at pp. 172–173, 188 Cal.Rptr. 104, 655
P.2d 306 [concluding that case is not sufficiently ripe if “
‘[plaintiffs] are not immediately faced with the dilemma of
either complying with the guidelines or risking penalties for
violating them’ [citation.]”].) Courts simply may not render
advisory opinions on controversies which the parties fear will
arise, but which do not presently exist.

We also reject Pasadena's contention that its cross-claim,
which was nonjusticiable when the cross-action was filed
and the anti-SLAPP motion was heard, ripened after the
trial court ruled against it and ordered Pasadena to certify
the Initiative. FTCR is correct. In the context of an anti-
SLAPP motion, “it is especially important to view a motion
to strike under **101  section 425.16 in light of the facts
and pleadings as they exist at the time the motion is filed.”
The anti-SLAPP statute established a mechanism which
permits nonmeritorious claims arising from the exercise of
First Amendment rights to be evaluated and resolved at
the earliest stages of a lawsuit, so that defendants are not
forced needlessly to participate in expensive and protracted
litigation. (Lafayette Morehouse, Inc. v. Chronicle Publishing
Co. (1995) 37 Cal.App.4th 855, 865, 44 Cal.Rptr.2d 46.)
We cannot sanction Pasadena's contention, based entirely on
inapposite and unpersuasive non-California authorities, that
it cured its unripe, nonjusticiable cross-complaint after the
trial court ruled on FTCR's meritorious anti-SLAPP motion.
To do so would undermine the purpose of section 425.16.
The underlying statutory purpose is particularly apt here,
where the jurisdictional defect and principal focus of the
parties' dispute—Pasadena's duty to comply with section
34460—existed only because Pasadena refused to certify the
Initiative. In the final analysis, we conclude Pasadena's cross-
complaint against FTCR was not based on an actual concrete
controversy, but was merely an attempt to obtain *79  an
improper advisory opinion on the constitutionality of the
Initiative, based on a hypothetical controversy which may

never arise.21

In the end, we conclude that, because FTCR met its burden
of demonstrating that the action filed against it arose out of
its exercise of protected First Amendment rights, and because
Pasadena failed to demonstrate a probability of success on
the merits of its nonjusticiable claim, the anti-SLAPP motion

should have been granted and the motion dismissed.22

B. The Summary Judgment Motion.
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1. The perfection of FTCR's appeal from the denial
of its anti-SLAPP motion divested the trial court
of jurisdiction to entertain the motion for summary
judgment.

Code of Civil Procedure section 916 states: “Except as
provided in [statutes not implicated here], the perfecting of an
appeal stays proceedings in the trial court upon the judgment
or order appealed from or upon the matters embraced therein
or affected thereby, including enforcement of the judgment or
order, but the trial court may proceed upon any other matter
embraced in the action and not affected by the judgment or
order.” (§ 916, subd. (a).)

 “The purpose of the rule depriving the trial court of
jurisdiction during the pending appeal is to protect the
appellate court's jurisdiction by preserving the status quo
until the appeal is decided. The rule prevents the trial court
from rendering an appeal futile by altering the appealed
judgment or order by conducting other proceedings that may
affect it. [Citation.]” (Elsea v. Saberi (1992) 4 Cal.App.4th
625, 629, 5 Cal.Rptr.2d 742; Dowling v. Zimmerman (2001)
85 Cal.App.4th 1400, 1428, 103 Cal.Rptr.2d 174, quoting
Elsea.) “Accordingly, whether a matter is ‘embraced’ in
or ‘affected’ by a judgment within the meaning of section
916 depends upon whether postjudgment trial court **102
proceedings on the particular matter would have any impact
on the ‘effectiveness' of the appeal. If so, the proceedings are
stayed; if not, the proceedings are permitted.” (Elsea, supra,
4 Cal.App.4th at p. 629, 5 Cal.Rptr.2d 742.)

 *80  The parties dispute whether the issues raised in
Pasadena's motion for summary judgment were “embraced”
or “affected” by the order denying FTCR's anti-SLAPP
motion. FTCR argues that they were and that the trial court
exceeded its jurisdiction by ruling on the summary judgment
motion while its appeal was pending. Pasadena insists the
court retained jurisdiction to entertain the motion because the
underlying merits of its declaratory relief claim were not a
matter “embraced in” or “affected by” the pending appeal.
Pasadena is mistaken. Once the appeal was perfected, further
trial court proceedings were automatically stayed.

Pasadena's argument is premised on the fact that the trial
court addressed only the first prong of the anti-SLAPP test in
denying FTCR's motion to strike. That reliance is misplaced.
FTCR's section 425.16 motion sought to strike, as legally
insufficient, the entirety of Pasadena's cross-action. That
whole motion was denied, and it is that ruling from which an
appeal was taken.

Pasadena's argument that resolution of the appeal from
the denial of the anti-SLAPP motion is confined to a
consideration of the precise grounds on which the trial court
ruled is incorrect as a matter of law. The appeal was taken
from the ruling denying FTCR's special motion to strike.
While the rationale for a ruling may be of interest or even
instructive, it is a fundamental tenet of appellate law that,
with limited exceptions not applicable here, we review the
trial court's ruling, not its rationale. (Rappleyea v. Campbell
(1994) 8 Cal.4th 975, 980–981, 35 Cal.Rptr.2d 669, 884 P.2d
126; Aheroni v. Maxwell (1988) 205 Cal.App.3d 284, 292, 252
Cal.Rptr. 369.)

 The anti-SLAPP law is designed to expeditiously dispose
of meritless lawsuits based on a defendant's exercise of free
speech or petition rights. (Dixon v. Superior Court (1994) 30
Cal.App.4th 733, 741, 36 Cal.Rptr.2d 687.) In an effort to
further this statutory goal, the Legislature amended section
425.16 in 1999 to make orders granting or denying anti-
SLAPP motions immediately appealable. (§ 425.16, subd.
(j).) Prior to that change, a defendant whose meritorious anti-
SLAPP motion was denied had only two options. “The first
is to file a writ of appeal, which is discretionary and rarely
granted. The second is to defend the lawsuit. If the defendant
wins, the anti-SLAPP statute is useless and has failed to
protect the defendant's constitutional rights.” (Cal. Sen. Com.
on Judiciary, Rep. on Assem. Bill No. 1675 (1999–2000 Reg.
Sess.), p. 6.) The amendment to section 425.16 reflects the
Legislature's express intention to automatically stay trial court
proceedings. A Senate Judiciary Committee report on A.B.
1675, creating the right of appeal from an anti-SLAPP order,
states: “This bill would provide that an *81  order granting
or denying a special motion to strike shall be immediately
appealable, and therefore, the perfecting of the appeal would
stay proceedings in the trial court.” (Sen. Com. on Judiciary,
Analysis of Assem. Bill No. 1675 [1999–2000 Reg. Sess.], as
amended May 28, 1999, p. 3, emphasis added; see also Sen.
Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis
of Assem. Bill No. 1675 [1999–2000 Reg. Sess.], as amended
July 12, 1999, p. 3 [relying on Code Civ. Proc. § 916, and
explaining that “the perfecting of the appeal [from an order
on an **103  anti-SLAPP motion] would stay proceedings

in the trial court”].)23

Our conclusion that the trial court was divested of jurisdiction
to consider the merits of Pasadena's summary judgment
motion once FTCR filed its appeal finds direct support in
a recent decision by Division Four, Mattel, Inc. v. Luce,
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Forward, Hamilton & Scripps (2002) 99 Cal.App.4th 1179,
121 Cal.Rptr.2d 794 (Mattel ). After an appeal from the denial
of an anti-SLAPP motion was filed in a malicious prosecution
action, the trial court set a trial date notwithstanding the
pending appeal. The appellate court held that an appeal from
the denial of a special motion to strike automatically stays all
trial court proceedings on the merits of the underlying action
pending resolution of the appeal. In words equally applicable
to this action, the court explained:

“Here, the language significant within section 916 for
purposes of our discussion is the phrase ‘upon the matters
embraced therein or affected thereby.’ The special motion
to strike was directed to the only cause of action asserted ...
and challenged its legal viability. That is also the focus on
appeal. It follows that the appeal embraces the entirety of
the action and the automatic stay is triggered. Thus, the
trial court was divested of jurisdiction upon perfection of
the appeal and it acted in excess of jurisdiction by setting a
trial date.” (Mattel, supra, 99 Cal.App.4th at p. 1190, 121

Cal.Rptr.2d 794.)24

*82  Under Mattel and the plain language of section 916,
we conclude the trial court acted in excess of its subject
matter jurisdiction by entertaining and ruling upon Pasadena's
motion for summary judgment while FTCR's appeal from
the denial of its anti-SLAPP motion was pending before this
court. “[T]he perfecting of an appeal stays proceedings in
the trial court upon the judgment or order appealed from or
upon the matters embraced therein or affected thereby.” (Code
Civ. Proc., § 916, subd. (a).) The issue of the validity of
Pasadena's cross-action for declaratory relief was embraced
within the trial court's order denying FTCR's special motion
to strike. That very issue was adjudicated by the trial court's
extrajurisdictional ruling on the summary judgment motion,

which must be reversed.25

**104  C. The Motion for “private attorney general” fees.
The final portion of the consolidated appeals involves FTCR's
motion to recover attorneys' fees under the “private attorney
general” statute, Code of Civil Procedure section 1021.5,
based on obtaining a preemptory writ ordering Pasadena
to fulfill its ministerial obligations under Government Code
section 34460. The trial court denied the attorneys' fee
motion on the grounds that FTCR's participation in the
writ proceeding had not been “necessary” to its successful
outcome, and that FTCR, as sponsor of the Oaks Initiative,
had a “direct interest” in the enforcement of the measure,

which precluded it from obtaining a fee award. FTCR insists
the trial court misconstrued section 1021.5 and applied an
incorrect legal standard. We agree.

1. The Standard of review.
 Decisions awarding or denying attorneys' fees are reviewed
under an abuse of discretion standard. The trial court's
discretion “ ‘ “is not a whimsical, uncontrolled power, but
a legal discretion, which is subject to the limitations of
legal principles governing the subject of its action, and to
reversal on appeal where no reasonable basis for the action
is shown. [Citations.]” ’ ” (City of Sacramento v. Drew
(1989) 207 Cal.App.3d 1287, 1297, 255 Cal.Rptr. 704 (City
of Sacramento ).) The discretion is subject to the limitations
of the legal principles governing the subject of the action.
The question is whether the trial court's grounds for denying a
fee award are *83  consistent with substantive law of section
1021.5 and, if so, whether their application to the facts falls
within the range of discretion conferred under 1021.5, read
in light of the purposes and policy of that statute. To decide
this question, we first determine whether the court understood
the appropriate legal standard. If it did, we then determine
whether the application of that standard to the facts was
within the scope of its discretion under the statute. (Punsly
v. Ho (2003) 105 Cal.App.4th 102, 113, 129 Cal.Rptr.2d 89
(Punsly ); see also Crawford v. Board of Education (1988)
200 Cal.App.3d 1397, 1406, 246 Cal.Rptr. 806 (Crawford
) [to determine if discretion is abused, the appellate court
reviews “the entire record, paying particular attention to the
trial court's stated reasons in denying or awarding fees and
whether it applied the proper standards of law in reaching
its decision.”]; Hewlett v. Squaw Valley Ski Corp. (1997)
54 Cal.App.4th 499, 544, 63 Cal.Rptr.2d 118 (Hewlett )
[same].) With these principles in mind, we turn to the grounds
advanced by the trial court for its ruling.

2. The Purpose of Code of Civil Procedure section
1021.5

 Section 1021.5 codified the judicially developed “private
attorney general” fee doctrine. (Woodland Hills Residents
Assn., Inc. v. City Council (1979) 23 Cal.3d 917, 933, 154
Cal.Rptr. 503, 593 P.2d 200 (Woodland Hills ).) The primary
purpose of the statute is “ ‘to encourage suits effectuating
a strong [public] policy by awarding substantial attorney's
fees ... to those who successfully bring such suits and
thereby bring about benefits to a **105  broad class of
citizens.’ ( [D'Amico v. Board of Medical Examiners (1974) ]
(11 Cal.3d 1, 27, 112 Cal.Rptr. 786, 520 P.2d 10.)” (Serrano
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v. Priest (1977) 20 Cal.3d 25, 43, 141 Cal.Rptr. 315, 569
P.2d 1303.)) The doctrine is premised “upon the recognition
that privately initiated lawsuits are often essential to the
effectuation of the fundamental public policies embodied in
constitutional or statutory provisions, and that, without some
mechanism authorizing the award of attorney fees, private
actions to enforce such important public policies will as a
practical matter frequently be infeasible.” (Woodland Hills,
supra, 23 Cal.3d at p. 933, 154 Cal.Rptr. 503, 593 P.2d 200.)

Section 1021.5, in relevant part, authorizes the trial court
to “award attorneys' fees to a successful party ... in any
action which has resulted in the enforcement of an important
right affecting the public interest if: (a) a significant benefit,
whether pecuniary or nonpecuniary, has been conferred on
the general public or a large class of persons, [and] (b) the
necessity and financial burden of private enforcement, ... are

such as to make the award appropriate.”26 Pasadena concedes
FTCR is a “successful party” whose *84  intervention “has
‘resulted in the enforcement of an important right affecting
public interest,’ thereby conferring a ‘significant benefit’ on
‘the general public or a large class of persons.’ ”

The issue is whether the trial court erred as a matter of
law by misconstruing and misapplying the “necessity and
financial burden of private enforcement” prong of section
1021.5, subdivision (b). We conclude it did.

3. The “necessity ... of private enforcement” criterion is
met here.

The initial writ of mandate petition seeking to force Pasadena
to fulfill its ministerial obligations under Government Code
section 34460 and certify the Initiative was filed by Amy.
In both the answer to the petition and the cross-complaint
for declaratory relief filed against Amy, Pasadena admitted it
had not complied, and did not intend to comply, with section
34460 because it believed “the initiative is unconstitutional.”
Amy responded that he was not a proper party to Pasadena's
cross-complaint. No actual controversy existed with respect
to the constitutionality of the Initiative, because Amy had
“no legal interest in that issue,” and neither “agree[d] nor
disagree[d] with [Pasadena's] position on the legality of the
[Initiative].” On the same date Amy filed his reply, FTCR
sought and obtained leave to intervene on the ground that
Pasadena's arguments in opposition to Amy's writ petition
“raise[d] issues of fundamental importance to the integrity of
democratic process,” and posed a grave threat to the initiative

process as a whole. FTCR filed its complaint-in-intervention
and joined Amy's writ petition.

FTCR's arguments in support of the writ petition went further
than Amy's. Amy, who freely admitted “no legal interest
in determining the constitutionality of the [Initiative],”
argued essentially that Pasadena was not free to effectively
“veto” the Initiative by refusing to perform its admitted
ministerial duties under Government Code section 34460,
simply because it was “disappointed with the results of
an election.” FTCR went much further. In addition to
supporting Amy's contentions, FTCR presented arguments
and authorities **106  which directly refuted Pasadena's
purported “defense,” on which the trial court expressly relied
in granting the writ of mandate. Nevertheless, when ruling
on FTCR's motion for private attorney general fees, the court
denied the motion on the ground that it “probably would
have granted” the writ petition anyway. In making its finding,
the court essentially adopted Pasadena's assertion that FTCR
was not entitled to fees because it had not made a “unique
contribution” to Amy's pending litigation.

The essence of the trial court's ruling was that FTCR's
intervention was “not of a significant level,” because Amy
had already raised the issue of Pasadena's duty to certify
the Initiative irrespective of its views as to its *85  validity,
a contention with which the court “probably” would have
agreed in granting the writ. The practical effect of the ruling
required FTCR to show that the court would have denied the
requested relief “but for” its intervention in order to recover
attorneys' fees. We cannot sanction such a rule.

 The trial court misinterpreted and misapplied the portion of
section 1021.5 which requires a finding that the “necessity
of private enforcement ... [is] such as to make the award
appropriate.” (§ 1021.5, subd. (b).) In the first place, the
“necessity of private enforcement” prong of the section
1021.5 test “ ‘looks to the adequacy of public enforcement and
seeks economic equalization of representation in cases where
private enforcement is necessary.’ ” (City of Sacramento,
supra, 207 Cal.App.3d at p. 1299, 255 Cal.Rptr. 704; accord,
Harbor v. Deukmejian (1987) 43 Cal.3d 1078, 1103, 240
Cal.Rptr. 569, 742 P.2d 1290 [“It is obvious that private
enforcement to give effect to [a bill amending the Welfare
and Institutions Code] was necessary since the director
of the department refused to promulgate regulations to
implement the section”]; Hewlett, supra, 54 Cal.App.4th
at pp. 544–545, 63 Cal.Rptr.2d 118; Committee to Defend
Reproductive Rights v. A Free Pregnancy Center (1991)
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229 Cal.App.3d 633, 639, 280 Cal.Rptr. 329 (Committee to
Defend ).) Where, as here, a lawsuit is brought against the
very governmental entity and officials who refuse to comply
with their admitted statutory responsibilities, the “necessity
of private enforcement” portion of the test is readily met.
(Woodland Hills, supra, 23 Cal.3d at p. 941, 154 Cal.Rptr.
503, 593 P.2d 200; see also Committee to Defend, supra, 229
Cal.App.3d at p. 639, 280 Cal.Rptr. 329 [“Where a private
suit is brought against a governmental agency or official,
the necessity of private enforcement is often obvious. A
governmental agency cannot be expected to bring suit against
itself. In such situations, private citizens must ‘ “guard the
guardians” ’ ”].) Thus, under the “necessity” prong of section
1021.5, the court looks only to the whether there is a need for
a private attorney general for enforcement purposes, because
no public attorney general is available.

In this case, in which Amy and FTCR joined forces to
“guard the guardians,” Pasadena insists that, in determining
whether an attorneys' fees award is warranted or by whom,
the “necessity” portion of the test not only looks to the
availability of public enforcement, but weighs the relative
contributions of each private guardian. This assertion, for
which independent research yields no support, is also
unsupported by the authorities on which Pasadena relies.

In Hewlett, the court upheld an award of fees under section
1021.5 to two private plaintiffs, Hewlett and the Sierra Club,
who were joined by a district attorney in an action against
Squaw Valley Ski Corporation for unlawfully cutting down
trees to develop a new ski run. **107  Plaintiffs prevailed and
the trial court awarded $480,000 in attorneys' fees to Hewlett,
and $192,000 to the *86  Sierra Club. (Hewlett, supra,
54 Cal.App.4th at pp. 516–518, 63 Cal.Rptr.2d 118.) The
dispute on appeal centered “on the question of whether private
enforcement was necessary.” (Id. at p. 544, 63 Cal.Rptr.2d
118.) The court found private enforcement was necessary and
affirmed the award, based on its agreement with the trial court
that the scope and prosecution of the action was beyond the
capabilities of the district attorney's office. Hewlett's attorney
undertook primary responsibility for the prosecution, and the
Sierra Club's counsel provided expertise on the historical and
factual background of the action as well as land use and
forestry issues. (Id. at pp. 545–546, 63 Cal.Rptr.2d 118.) The
court found the action was not “ ‘opportunistic or collusive’
” or “ ‘undertaken simply to generate such attorney fees,’ ”
and agreed with the trial court that “the involvement of [both
private plaintiffs] was necessary to the successful prosecution
of th[e] case.” (Id. at pp. 545–546, fn. 31, 63 Cal.Rptr.2d 118.)

Contrary to Pasadena's supposition that Hewlett “suggest[s]
that it is appropriate to analyze the relative contributions made
by private parties, even in cases where public enforcement
is insufficient,” there is no indication the court in Hewlett
did or considered doing so in determining fee entitlements.
On the contrary, consistent with the test articulated above,
the court noted that the “necessity of private enforcement”
factor looks only to the adequacy of public enforcement
in light of public enforcement efforts, and it did not
weigh the relative contributions of the private parties in
affirming their fee awards. In addition, Hewlett did not
employ the “but for” test to which the trial court in this
case subscribed. Rather, it relied on the proper standard,
outlined in Committee to Defend, supra, 229 Cal.App.3d
633, 280 Cal.Rptr. 329,  which holds that an attorneys' fee
award is appropriate unless the private party litigating with
a public agency performs only “duplicative, unnecessary,
and valueless services,” or unless the private action was
“ ‘opportunistic or collusive and undertaken simply to
generate such attorney fees.’ [Citation.]” (Hewlett, supra, 54
Cal.App.4th at p. 545, and fn. 31, 63 Cal.Rptr.2d 118.)

The second case on which Pasadena relies, Crawford, supra,
200 Cal.App.3d 1397, 246 Cal.Rptr. 806, provides even
less support for its assertion that the trial court is free
to weigh the relative contributions of private parties in
determining whether to award private attorney general fees
at all. Crawford involved the remedial phase of almost
20 years of school desegregation litigation against the Los
Angeles Unified School District. Five private intervenors
sought attorneys' fees under section 1021.5. Their requests
were denied, and the court of appeal affirmed that ruling.
(Crawford, at pp. 1404, 1410, 246 Cal.Rptr. 806.)

Using a selective quote from Crawford, Pasadena suggests
the court's decision was based on its conclusion that
the intervenors failed to satisfy the “necessity of private
enforcement” criterion in light of the contributions made by
other private parties. That is incorrect. The court in Crawford
affirmed the *87  denial of the intervenors' attorneys' fee
motions because no causal connection was shown between
their efforts and the outcome of the litigation. Although
the intervenors made significant contributions at the trial
level, they failed to satisfy a threshold criterion for a fee
award under section 1021.5, and “were not prevailing parties
within the meaning of section 1021.5” with respect to the
remedial phase of the litigation. **108  (Crawford, supra,
200 Cal.App.3d at pp. 1406, 1410, 246 Cal.Rptr. 806.) Rather,
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the practical result of the litigation—the desegregation plan
ultimately adopted by the school district—was achieved as a
result of the passage of a ballot proposition, not through the
intervenors' efforts. (Id. at p. 1408, 246 Cal.Rptr. 806.)

Moreover, we disagree with Pasadena's assertion that the
policies underlying section 1021.5 support a trial court's
ability to weigh the contributions of multiple private attorneys
general in determining whether each is entitled to attorneys'
fees. On the contrary, the policies underlying the intervention
and private attorney general statutes support the opposite
conclusion. A party who satisfies the criteria for intervention
and who contributes to the success of public interest litigation
should be entitled to an award of attorneys' fees on the same
terms as any other party.

 Two basic principles drive this rule. First, when a party
qualifies and enters an action as an intervenor, it is vested
“with all of the same procedural rights and remedies of
the original parties” (Catello v. I.T.T. General Controls
(1984) 152 Cal.App.3d 1009, 1013–14, 200 Cal.Rptr. 4),
including the right to seek attorneys' fees under section
1021.5 in a public interest lawsuit on equal terms with the
original parties. (Crawford, supra, 200 Cal.App.3d at p. 1405,
246 Cal.Rptr. 806.) Second, the policy underlying section
1021.5 encourages a party without substantial resources to
prosecute actions to vindicate important public constitutional
and statutory rights, knowing that if it prevails it will receive
financial compensation for its substantial efforts in that
endeavor.

By denying attorneys' fees to FTCR because it “probably”
would have granted Amy's writ petition anyway, the trial
court's ruling undermines both of these policies. The
rationale articulated for the ruling would effectively require
prospective public interest intervenors to refrain from
intervening and to speculate whether the plaintiff and/or
the trial court will succeed in protecting their interests and
vindicating important public policies implicated in a case,
based solely on the pleadings filed by the original plaintiff
in his nascent action. Based on those pleadings, if it believes
the plaintiff will prevail without its assistance, the prospective
intervenor dare not intervene. *88  That conclusion is so
because, if it does intervene, and the court agrees with its
assessment, the intervenor will incur substantial litigation
expenses and fees without any chance of reimbursement
under section 1021.5. On the other hand, if the prospective
intervenor guesses incorrectly, and the plaintiff loses the

action without the intervenor's participation, neither the
intervenor's nor the public's interests will have been protected.

Taken together, the policies underlying both the intervention
and private attorney general statutes are designed to
encourage interested parties who might otherwise lack the
resources to aggressively pursue meritorious public interest
litigation. The policies are inconsistent with the ruling made
by the trial court, which conditions an intervenor's entitlement
to private attorney general fees on an after-the-fact assessment
of whether the intervenor's participation was “necessary” to
the successful result achieved. (Cf., Seattle School Dist. No.
1 v. State of Wash. (9th Cir.1980) 633 F.2d 1338, 1349–1350
[“It is usually impossible to determine in advance of trial
which issues will be reached or which parties will play pivotal
roles in the course of the litigation. To retrospectively deny
attorney's fees because an issue is not considered or because
a party's participation proves unnecessary would have the
effect of discouraging the intervention of what in future cases
may be essential parties **109  ... [¶] Because an award
of attorney's fees in this case is essential to effectuate the
congressional purpose of encouraging future constitutional
litigation in similar circumstances, we conclude that the
District Court abused its discretion in denying intervenors'
attorney's fees.”].)

 We do not hold that a trial court may not consider the relative
contributions of multiple private attorneys general when it
exercises its discretion to determine the proper amount of an
attorneys' fee award. On the contrary, to the extent both the
original plaintiff and the intervenor seek to recover fees for
time spent that was superfluous to the results achieved by the
litigation, or duplicative of one another's efforts, those factors
may properly be used to reduce, or perhaps deny altogether,
a particular fee request. (See e.g., Crawford, supra, 200
Cal.App.3d at p. 1407, 246 Cal.Rptr. 806 [intervenors who
“contribute[ ] little or nothing of substance in producing the
outcome” may be denied fees]; Committee to Defend, supra,
229 Cal.App.3d at p. 643, 280 Cal.Rptr. 329 [no fees should
be awarded to private party that performed “duplicative,
unnecessary, and valueless services”].)

 *89  In this case, the trial court committed legal error and
misinterpreted section 1021.5 by requiring FTCR to show
the requested writ relief would not have issued “but for” its
participation in the litigation. To be entitled to an attorneys'
fees award under section 1021.5, FTCR needed only to show
it was a “successful party” in an action that “resulted in
the enforcement of an important right affecting the public
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interest.” Because Pasadena concedes FTCR has satisfied
both points, the trial court on remand will be required to
exercise its discretion to determine the amount of fees to
which FTCR is entitled.

4. FTCR also satisfied the “financial burden” prong of
Code of Civil Procedure section 1021.5, subdivision (b).

 The final basis for the trial court's denial of FTCR's attorneys'
fee request was its conclusion that FTCR also failed to
satisfy the “necessity” prong of section 1021.5, because its
substantial personal interest in the outcome outweighed the
burdens suffered in litigating the matter. This rationale also
was erroneous.

 A litigant is entitled to an attorneys' fee award under the
“necessity” prong when “ ‘the cost of the claimant's legal
victory transcends [the litigant's] personal interest, that is,
when the necessity for pursuing the lawsuit placed a burden
in the [claimant] “out of proportion to his individual stake in
the matter.” [Citation.]’ ” (Woodland Hills, supra, 23 Cal.3d
at p. 941, 154 Cal.Rptr. 503, 593 P.2d 200.)

Pasadena readily acknowledges that FTCR would have been
eligible for attorneys' fees under section 1021.5 had it initiated
litigation to compel the city to comply with Government Code
section 34460, rather than intervene in Amy's lawsuit. In
its own words, “[Pasadena] admit[ted] at the outset that if
intervenors had themselves filed the writ action to compel
compliance with Government Code section 34460, there
would [have been] little dispute that Intervenors' objective
went beyond their own interests to serve the broader public
good.”

 We discern no principled reason for concluding, as did
the trial court, that FTCR's stake in a public interest action
directed at vindicating the interests of Pasadena voters in
implementing the Initiative they approved became purely
personal, and therefore sufficient to disqualify it **110
from obtaining attorneys' fees, simply because it joined
Amy's action rather than filing its own. As the sponsor and
proponent of the embattled Initiative, the intervenors—FTCR
and Monsour—had a “ ‘personal interest’ in the litigation
*90  in the broad sense that they were emotionally and

intellectually connected to the litigation in ways that the
general public was not. But it [was] ridiculous to disqualify
them from a fee award because of their ‘interest.’ If anyone
should have gotten fees under section 1021.5, they should
have....” (Hammond v. Agran (2002) 99 Cal.App.4th 115,
125–126, 120 Cal.Rptr.2d 646.) For purposes of determining

a public interest litigant's entitlement to private attorney
general fees, the question is whether “the cost of litigation
[was] out of proportion to the individual litigant's stake in
the litigation?” (Punsly, supra, 105 Cal.App.4th at p. 117,
129 Cal.Rptr.2d 89; Woodland Hills, supra, 23 Cal.3d at p.
941, 154 Cal.Rptr. 503, 593 P.2d 200.) The financial burdens
on FTCR of litigating this matter unquestionably outweighed
the organization's ideological interest in implementing the
voters' will. Numerous cases have concluded that ballot
measure proponents, with no financial or personal interests
at stake, qualified for section 1021.5 fee awards in actions
brought to enforce those measures or qualify them for the
ballot. (See Press v. Lucky Stores, supra, 34 Cal.3d at p.
321, 193 Cal.Rptr. 900, 667 P.2d 704; Citizens Against Rent
Control v. City of Berkeley (1986) 181 Cal.App.3d 213,
228–232, 226 Cal.Rptr. 265; Washburn v. City of Berkeley
(1987) 195 Cal.App.3d 578, 584–586, 240 Cal.Rptr. 784.)
For purposes of determining FTCR's entitlement to private
attorney general fees, no principled reason exists to treat this
case any differently, simply due to the timing of FTCR's
intervention. To the extent the trial court finds, as a factual
matter, that FTCR's efforts in obtaining the writ of mandate
duplicated those of Amy, that factor is properly considered
in determining the amount of attorneys' fees, rather than the

entitlement to fees.27

The matter must be remanded to the trial court to review
FTCR's motion for attorneys' fees under section 1021.5 using
the appropriate legal principles, and to properly exercise its
discretion with respect to the application of the principles to
the facts.

*91  DISPOSITION

The order dismissing the Santa Monica action is affirmed.
In the Pasadena action, the orders denying the anti-SLAPP
motion, and granting the motion for summary judgment are
reversed. The order denying Monsour and FTCR's motion for
attorneys' fees under Code of Civil Procedure section 1021.5
is also reversed, and matter remanded for reconsideration
under the principles outlined above. In the **111  Pasadena
action, FTCR is to recover its attorneys' fees and costs on
appeal. FTCR is to recover its costs on appeal in the Santa
Monica action.

We concur: COOPER, P.J., and FLIER, J.
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126 Cal.App.4th 43, 24 Cal.Rptr.3d 72, 05 Cal. Daily Op.
Serv. 876, 2005 Daily Journal D.A.R. 1174

Footnotes
1 The Initiative was also enacted in Irvine, Claremont and San Francisco. Of these cities, only San Francisco has

implemented the Initiative.

2 The procedural history of the Vista litigation is significant to the arguments made here. In that case, Vista filed a pre-
election challenge to the legality of the Initiative. The trial court found the Initiative unconstitutional and ordered the county
registrar not to place it on the November 2000 ballot. On petition by the Initiative's proponents, the Fourth District Court of
Appeal immediately issued an order staying the trial court's judgment. The appellate court's order had the practical effect
of allowing the Initiative to remain on the November ballot. A majority of the voters passed the Initiative. However, because
a competing proposition passed by an even greater margin, the Initiative was not enacted into law. As a result, the
appellate court found the cities' challenge to the validity of the Initiative was mooted by the election results, and declined
the invitation of Vista and amici Santa Monica, Pasadena and Claremont to exercise its discretionary authority and issue
an advisory opinion on the constitutionality of the Initiative. The Court of Appeal did not merely dismiss the appeal, which
would have left intact the trial court's ruling. Instead, the appellate court granted the writ of mandate requested by the
proponents, vacated the trial court's ruling and judgment, and ordered the trial court to dismiss as moot Vista's challenge
to the constitutionality of the Initiative.
In this case, Santa Monica and its City Clerk argue that the only court to address the merits of the constitutional challenges
to the Initiative deemed those challenges well-founded. That assertion is incorrect. The Vista decision has been vacated
and does not legally exist even as an unreported, nonbinding trial court decision. It was effectively reversed by the Court
of Appeal days after it issued.

3 At the hearing, the trial court indicated it also intended to base its ruling denying FTCR's motion on an additional finding
that Pasadena had shown a likelihood prevailing on the merits of its cross-action. However, after FTCR pointed out that
the court could not reach that issue without first determining whether the cross-action presented a justiciable controversy
—an issue the court specifically declined to adjudicate—the court withdrew that ground as a basis for its ruling and found
only that the cross-action had not arisen out of FTCR's exercise of any constitutionally protected activity.

4 An order denying an anti-SLAPP motion is immediately appealable. (Code Civ. Proc., §§ 1025.16, subd. (j), 904.1.)

5 The Initiative imposes on Santa Monica only the affirmative obligation to inform prospective contractors of the terms and
limitations of the Initiative. (Initiative, § 2205.)

6 The City Clerk has certain record-keeping requirements independent of the Initiative, which include the receipt and
review of campaign disclosure statements. (Govt.Code, § 84215; Cal.Code Regs., tit. 2, § 18110.) However, as the Clerk
concedes, those mandated duties do not include the duty to ensure the disclosure statements comply with the Initiative,
nor the duty to file an enforcement action against an offending public official if they do not. We agree with the trial court's
assessment that the Clerk's role with regard to the implementation of the Initiative is so remote she has no legitimate role
to perform in this action. There is simply no danger the Clerk's fear she will “violate individuals' civil rights” will be realized.

7 By the time FTCR learned of this proceeding and sought leave to intervene to dismiss the action, Santa Monica and
the City Clerk had already agreed on a briefing schedule for Santa Monica's anticipated motion for summary judgment.
Santa Monica and the Clerk objected to delaying the hearing only to give FTCR an opportunity to act as a “suicide
bomber” and “blow up the lawsuit.” In response, FTCR objected to the requirement that it brief the complex constitutional
arguments before the trial court determined whether the action could proceed. The court delayed the hearing on the
summary judgment motion and, over FTCR's objection, ordered the parties simultaneously to brief the justiciability of the
city's action and the substantive merits of the motions, and set the motions for a consolidated hearing. The court granted
FTCR leave to intervene and ordered it to file a complaint-in-intervention, requiring that the complaint include allegations
as to the constitutionality of the Initiative and not just the justiciability of the action, in the event the motion to dismiss was
denied and FTCR chose to continue to participate in the action on the merits.

8 Santa Monica and the City Clerk rely on Division Seven's recent opinion in City of Burbank, supra, 113 Cal.App.4th
465, 6 Cal.Rptr.3d 367, to support the contention that FTCR's presence as an intervenor, in and of itself, eliminates the
standing issue. The circumstances in City of Burbank differ markedly from this case. First, in City of Burbank, the airport
authority's standing was not at issue. Here, the Clerk is a nominal defendant purportedly sued over her refusal to perform
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duties she does not have, by a plaintiff with no standing of its own who seeks only to assert the rights of absent third
parties. Second, the proponent of the ballot measure in City of Burbank agreed, at the city's invitation, to intervene in the
action on the merits to challenge the plaintiff's claims of illegality and to seek a declaration that the ballot measure was
constitutional and enforceable. (Id. at p. 471, 6 Cal.Rptr.3d 367.) Here, FTCR sought to intervene for the sole purpose
of dismissing the action on the ground the court lacked subject matter jurisdiction, an intervention opposed on that basis
by both Santa Monica and the Clerk. FTCR was forced to mount a defense of the Initiative on the merits only because
the court denied its request to conduct a separate proceeding on nonjusticiability arguments before it addressed the
constitutionality of the measure.

9 The City Clerk's only actual “duties” (under Government Code sections 34459 and 34460)—to certify and send the
election returns to the Secretary of State for filing, so that the Initiative could be adopted as an amendment to the Santa
Monica Charter—were performed long ago.

10 Santa Monica also asserts the City Clerk has two additional duties under the Initiative. Those assertions are not supported
by the record. First, Santa Monica's representation to the contrary notwithstanding, the Initiative does not require the
Clerk to inform prospective bidders of the Initiative's restrictions. That duty rests with the city itself. (Initiative, § 2205.)
Moreover, even if that duty is assigned to the Clerk, we are unable to see how the Clerk would “violate individuals' civil
rights” merely by providing notice of the terms of the Initiative. Second, Santa Monica argues section 2204 of the Initiative
effectively requires the Clerk to produce, “in writing,” the names of the recipients of public benefits and public records
“immediately” upon request. However, the text of the Initiative is at odds with this assertion. First, logic dictates that this
section applies in the first instance not to the Clerk, but to those public officials vested with the discretion to confer public
benefits, and thus subject to the stated penalties. Second, the text does not require that disclosures must be made either
immediately or in writing. (Initiative, § 2204, subd. (b).)

11 FTCR insists that Santa Monica began attempting to thwart the Initiative at an earlier date when city council members
campaigned aggressively against the Initiative and authored the official ballot argument in opposition to the measure.

12 A validation action is brought on either a statutory or, historically, on a common law basis. Generally speaking, statutory
validation actions are designed to provide expedient, uniform procedures by which public agencies can obtain binding
judgments as to the validity of public financing commitments such as “bonds, warrants, contracts, obligations or evidence
of indebtedness pursuant to Chapter 9 (commencing with Section 860) of Title 10 of Part 2 of the Code of Civil
Procedure.” (Gov.Code, § 53511; Friedland v. City of Long Beach (1998) 62 Cal.App.4th 835, 843, 73 Cal.Rptr.2d 427
[a validation action is a lawsuit filed for the purpose of securing a judgment determining the validity of a particular public
agency's action or decision]; City of Ontario v. Superior Court (1970) 2 Cal.3d 335, 340–341, 85 Cal.Rptr. 149, 466
P.2d 693, N.T. Hill Inc. v. City of Fresno (1999) 72 Cal.App.4th 977, 991, 85 Cal.Rptr.2d 562.) The instant action, which
involves no financial commitment by Santa Monica, is not of the sort contemplated by the validation statutes.

13 In the recent case of Lockyer v. City & County of San Francisco (2004) 33 Cal.4th 1055, 17 Cal.Rptr.3d 225, 95 P.3d
459, the Supreme Court made it quite clear that validation actions, in which courts have found that a local executive
public official may refuse to comply with a ministerial statutory duty if he or she believes the statute imposing the duty to
be unconstitutional, are limited to truly exceptional and narrow circumstances, not present here. Discussing a series of
public finance actions, the Court noted the public officials involved in those actions were permitted to refuse to perform
their statutory duties when they had doubts about the validity of an underlying bond, contract or public expenditure, and
thereby institute or instigate judicial actions, only where (1) the public official's refusal to perform his or her duty ensured
that a mechanism was available for obtaining a timely judicial determination of the validity of the bond or contract, etc.—
a determination often essential to the bond's marketability, a contracting party's willingness to perform under its contract,
or to prevent an irreparable loss of public funds; and (2) the public official himself or herself frequently faced personal
liability. (Id. at pp. 1096–1097, and fn. 25, 17 Cal.Rptr.3d 225, 95 P.3d 459.)

14 The City Clerk also relies heavily on Redevelopment Agency v. City of Berkeley (1978) 80 Cal.App.3d 158, 143 Cal.Rptr.
633, a case which is inapposite. There, Berkeley and the city's Redevelopment Agency (BRA) adopted a redevelopment
plan prohibiting residential housing in an industrial zone. After lobbying unsuccessfully to save homes within the area, a
residents' group sponsored an initiative toward that end, which the voters approved. (Id. at pp. 162–163, 143 Cal.Rptr.
633.) After the election, BRA sued Berkeley for declaratory and injunctive relief. The dispute concerned whether the
subject of the initiative was legislative and thus a proper use of the initiative process, or an exercise of the BRA's
administrative powers which were not subject to referendum. (Id. at pp. 167–169, 143 Cal.Rptr. 633.) The residents
intervened to defend the initiative. Shortly thereafter, the BRA ceased to exist and its powers re-vested in the city council.
(Id. at pp. 164–166, 143 Cal.Rptr. 633.) The residents asserted the case was not justiciable and should be dismissed
because the merger of Berkeley and BRA aligned their interests and eliminated any true legal controversy between them.
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The court rejected that contention. An actual controversy was found to exist because the residents intervened while BRA
was still “an actual and legal party to the action with interest [sic ] adverse to those of the City of Berkeley.” (Id. at p. 165,
143 Cal.Rptr. 633.) In addition, unlike this action, the initiative in Redevelopment Agency v. City of Berkeley imposed
significant affirmative obligations on Berkeley to grant use permits to all non-conforming existing uses within the project
area, prepare an environmental impact report, and issue specific employment opportunity notices and annual reports to
voters. (Id. at p. 164, 143 Cal.Rptr. 633.)
Santa Monica and the City Clerk also urge us to find the existence of a justiciable validation action based on dicta in City
of Burbank, supra, 113 Cal.App.4th 465, 6 Cal.Rptr.3d 367, in which intervention in the action by a principal proponent
of an initiative was determined to provide the requisite degree of adversity in an otherwise “friendly suit.” (Id. at pp. 481–
482, 6 Cal.Rptr.3d 367.) As discussed, the circumstances of that case differed markedly from this case. Indeed, like
the referendum in Redevelopment Agency v. City of Berkeley, but unlike the Initiative here, the initiative involved in City
of Burbank imposed significant responsibilities on the city itself. The court found that if Burbank enforced the initiative
and refused to issue permits for proposed airport projects until the Airport Authority complied with the initiative's onerous
requirements, it would certainly be sued by the Airport Authority. On the other hand, if Burbank, consistent with its view
that the initiative was constitutionally infirm, refused to implement the initiative, it would have been sued—as it was—by
the initiative's proponents. (Id. at p. 481, 6 Cal.Rptr.3d 367.) Unlike this case in which Santa Monica has only the minimal
obligation to notify prospective contractors of the Initiative's terms, Burbank had standing because its own numerous
rights and obligations as a city were adversely affected by implementation of the ballot measure. The cases are also
distinct from one another in that the intervenor in City of Burbank willingly agreed to participate on the merits. Here, FTCR
intervened solely for the purpose of seeking dismissal of a nonjusticiable, and arguably collusive, action.

15 To a slightly lesser extent, the policy also recognizes that parties seeking advisory opinions often attempt to manipulate
the legal process for their own purposes. (See Fiske, supra, 200 Cal.App.3d 1243, 246 Cal.Rptr. 552.)

16 As noted, “SLAPP” is the acronym for strategic lawsuits against public participation. (Navellier v. Sletten (2002) 29 Cal.4th
82, 85, 124 Cal.Rptr.2d 530, 52 P.3d 703 (Navellier ).)

17 Under section 425.16 an “act ... in furtherance” of a person's right of petition or free speech is defined as: “(1) any written
or oral statement or writing made before a legislative, executive, or judicial proceeding, or any other official proceeding
authorized by law; (2) any written or oral statement or writing made in connection with an issue under consideration or
review by a legislative, executive, or judicial body, or any other official proceeding authorized by law; (3) any written or
oral statement or writing made in a place open to the public or a public forum in connection with an issue of public interest;
(4) or any other conduct in furtherance of the exercise of the constitutional right of petition or the constitutional right of
free speech in connection with a public issue or an issue of public interest.” (§ 425.16, subd. (e).)

18 The constitutionality of the Initiative was a predicate component of the ultimate relief sought—a declaration that the city
had no duty to certify the Initiative.

19 In support of its argument that a justiciable controversy existed, Pasadena incorrectly asserts that the Initiative had been
in effect for over two weeks when the anti-SLAPP motion was denied. The motion to strike was denied at the conclusion
of the hearing on May 31, 2002, although the formal order denying that motion was not signed until June 21, 2002; the
Initiative took effect on June 6, 2002.

20 Pasadena's reliance on California Water & Telephone Co. and Farm Sanctuary, Inc., to support its assertion the case was
sufficiently ripe, is misplaced. In contrast to this Initiative, the measures challenged in those cases were already in effect,
and their potential penalties enforceable, when the litigation was filed. (California Water & Telephone Co., supra, 253
Cal.App.2d at pp. 22, 26, 61 Cal.Rptr. 618; Farm Sanctuary, Inc., supra, 63 Cal.App.4th at pp. 502–504, 74 Cal.Rptr.2d
75.)
Moreover, unlike Farm Sanctuary, Inc., in which the intended beneficiaries of the law (farm animals) would suffer
needlessly without judicial action and who were incapable of protecting their own interests, the public officials and their
potential campaign contributors who may be affected by this Initiative, can assert their own legal challenge in court.
Moreover, withholding judicial consideration imposes no hardship on the Pasadena Mayor or City Clerk who, at the
time the cross-complaint was filed and the anti-SLAPP motion was heard, were not embroiled “in a real controversy ...
involving justiciable questions relating to their own rights and obligations.” (See Wilson, supra, 199 Cal.App.2d at p. 722,
19 Cal.Rptr. 59; see also Sherwyn, supra, 173 Cal.App.3d at p. 58, 218 Cal.Rptr. 778 [“The controversy must be ‘one
which admits of definitive and conclusive relief by judgment within the field of judicial administration, as distinguished
from an advisory opinion upon a particular or hypothetical state of facts....' ”].)
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21 Of the five cities which enacted the Oaks Initiative, only San Francisco chose not to challenge the measure. According
to FTCR, and neither the record nor our own research has disclosed any evidence to the contrary, the Initiative has been
implemented in San Francisco without incident or judicial challenge since July 2001.

22 Our conclusion that the action is not ripe, and therefore not justiciable, renders it unnecessary for us to address the
parties' arguments on the issue of standing.

23 We take judicial notice of portions of the legislative history of section 425.16. (See Evid.Code, §§ 452, subd. (h), 459,
subd. (a); Schmidt v. Southern Cal. Rapid Transit Dist. (1993) 14 Cal.App.4th 23, 30, 17 Cal.Rptr.2d 340, fn. 10 [“In a
search to discern legislative intent, an appellate court is entitled to take judicial notice of the various legislative materials,
including committee reports, underlying the enactment of a statute”].)

24 The Supreme Court has granted review of the only published decision to disagree with Mattel on this point. In Varian
Medical Systems, Inc. v. Delfino (2003) 113 Cal.App.4th 273 [6 Cal.Rptr.3d 325] review granted March 3, 2004, S121400
[10 Cal.Rptr.3d 536, 85 P.3d 444], the court held the filing of an appeal from the denial of an anti-SLAPP motion does not
automatically stay the entire trial court proceeding. (Id. at p. 355 and fn. 16.) In granting review, the Supreme Court ordered
the parties in Varian to limit their argument to the issue of whether “an appeal from the denial of a special motion to strike
under the anti-SLAPP statute (Code Civ. Proc., § 425.16) effect[s] an automatic stay of the trial court proceedings[.]” (188
Cal.App.2d 395, 10 Cal.Rptr. 536.) Given the legislative purpose underlying a defendant's right of immediate appeal
under section 425.16, subdivision (j), we anticipate the Supreme Court will conclude Varian was wrongly decided.

25 We find no merit in Pasadena's argument that FTCR should not be permitted to invoke section 425.16's purpose of
quickly eliminating meritless lawsuits because, at the hearing on its motion, FTCR “urged” the trial court not to address
the second prong of the anti-SLAPP test. The record reflects otherwise. At the hearing on the anti-SLAPP motion, the
court indicated its intention to rule not just on the first prong, but to find Pasadena had shown a probability of prevailing
on the merits. The court later “backed off” that portion of its proposed ruling after FTCR pointed out the court logically
could not determine Pasadena was likely to prevail without first deciding the foundational question as to whether the case
presented a live controversy, an issue on which the trial court expressly declined to rule.

26 A third statutory factor, whether “such fees should ... in the interest of justice be paid out of the recovery, if any,” is not
implicated in this declaratory relief action. (§ 1021.5, subd. (c); Press v. Lucky Stores (1983) 34 Cal.3d 311, 318, fn. 5,
193 Cal.Rptr. 900, 667 P.2d 704.)

27 We will not address Pasadena's contention that the trial court's order denying fees to FTCR may be upheld because
FTCR's “reputational interest” in ensuring the implementation of the Initiative in Pasadena, which would assist its future
ability to promote and obtain passage of the Initiative in other cities, outweighed the financial burdens involved in joining
this action. This argument was not raised or ruled on below, and the record contains no evidence that would support the
city's factual contention. (See e.g., Families Unafraid to Uphold Rural El Dorado County v. Board of Supervisors (2000)
79 Cal.App.4th 505, 516, 94 Cal.Rptr.2d 205 [a party's non-pecuniary interest is insufficient to block an attorney's fees
award under the financial burden criterion unless it is “specific, concrete and significant, and these attributes must be
based on objective evidence”].)

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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6 Cal.App.5th 1237
Court of Appeal, First District, Division 2, California.

The COMMITTEE FOR RE-
EVALUATION OF THE T-LINE

LOOP, et al., Plaintiffs and Appellants,
v.

SAN FRANCISCO MUNICIPAL
TRANSPORTATION AGENCY, et
al., Defendants and Respondents,

Mitchell Engineering,
Real Party in Interest.

A147498
|

Filed 11/29/2016
|

As Modified on Denial of Rehearing 12/20/2016
|

Rehearing Denied December 22, 2016
|

Review Denied March 15, 2017

Synopsis
Background: Objectors brought action against municipal
transportation agency for declaratory and injunctive relief
challenging agency's California Environmental Quality Act
(CEQA) compliance in approving addition of 900 feet of
light rail line. The Superior Court, City and County of San
Francisco, No. CPF-14-513887, Garrett Wong, J., entered
judgment for agency. Objectors appealed.

Holdings: The Court of Appeal, Miller, J., held that:

substantial evidence supported agency's conclusion that its
original EIR retained informational value;

substantial evidence standard of review applied to agency's
decision not to prepare supplemental EIR; and

evidence supported finding that there had been no substantial
changes requiring supplemental EIR.

Affirmed.

**904  Superior Court of San Francisco, Hon. Garrett Wong.
(San Francisco County Super. Ct. No. CPF-14-513887)

Attorneys and Law Firms

David P. Lanferman, Palo Alto, for Appellants.

**905  Dennis J. Herrera, City Attorney, James M. Emery,
Audrey W. Pearson, Andrea Ruiz-Esquide, Deputy City
Attorneys, for Respondents.

Opinion

Miller, J.

*1239  In 2014, the San Francisco Municipal Transportation
Agency (Muni) approved a contract to install the last 900 feet
of light rail line needed to complete a partially constructed
“T-Line Loop” (Loop) around a city block in the Dogpatch

neighborhood of San Francisco.1 The Loop—bounded by
Third, Illinois, 18th and 19th Streets—will allow trains on the
T-Third light rail line to turn around to meet service needs for
special events and peak travel periods. Track for the Loop on
Third Street was laid more than 10 years ago, and operates as
part of the T-Third line; spur track was laid on most of 18th
and 19th Streets between Third and Illinois when the T-Third
line was constructed. In approving the 2014 contract, Muni
authorized the construction of light rail line on Illinois Street
and parts of 18th and 19th Streets to connect the existing
spurs.

*1240  Plaintiffs filed suit to stop construction of the Loop,

claiming that Muni failed to comply with CEQA.2 When
Muni's Board of Directors approved the contract to complete
the Loop, it relied in part on an environmental impact
report that was certified in 1998 (the FEIR, discussed further
below) in connection with plans to connect the southeastern
portion of San Francisco to the rest of the city. It also relied
on statements by the San Francisco Planning Department
that no further assessments or environmental impact reports
for the project were required under CEQA. On appeal,
Plaintiffs the Committee for Re-Evaluation of the T-Line
Loop, William Schwartz and Richard Weiner (collectively,
the Committee) claim that Muni, the Muni Board of Directors,
Muni's Director of Transportation, and the City and County
of San Francisco (collectively, the City) abused its discretion
under Public Resources Code section 21151 by failing to
conduct a new CEQA analysis and instead relying on the 1998
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environmental study, which, according to the Committee, did
not analyze the Loop. The Committee also claims that even
if the 1998 study did analyze the Loop, the City abused its
discretion under Public Resources Code section 21166 by not
requiring supplemental CEQA analysis examining conditions
as they existed in 2014. We conclude that substantial evidence
supports the City's determination to proceed under Public
Resources Code section 21166 rather than section 21151. We
also conclude that substantial evidence supports the City's
determination that no further environmental impact report for
the Loop was required. Consequently, we find no abuse of
discretion, and we will affirm.

FACTUAL AND PROCEDURAL BACKGROUND

A. The Third Street Light Rail Project Is Approved
In the 1990's, Muni's predecessor agency proposed to connect
the southeastern part of San Francisco to the rest of the
city by means of the Third Street Light **906  Rail Project
(the Project), which would link the Visitacion Valley/Little
Hollywood and Bayview Hunters Point neighborhoods with

Chinatown, Downtown, and South of Market.3 The Project
was divided into two phases: the initial operating segment
(Initial Operating Segment), from the southern border of the
city, along Third Street, past the Caltrain Station at King
Street to the Embarcadero; and the new central subway (New
Central Subway), from the Caltrain Station at King Street to
Chinatown.

*1241  In 1998, the San Francisco Planning Department and
the Federal Transit Administration published the Third Street
Light Rail Project Final Environmental Impact Statement/
Final Environmental Impact Report (FEIR) under CEQA and

the National Environmental Policy Act of 1969 (NEPA).4 The
FEIR discussed both phases of the Project, but at different
levels of detail. The FEIR stated that the two phases were
related but distinct, and “subject to separate advancement
decisions on separate schedules.” Preliminary engineering
had been conducted for the Initial Operating Segment, but not
the New Central Subway. Accordingly, the FEIR evaluated
impacts and alternatives for the Initial Operating Segment,
but provided only “planning-level information with less
engineering detail about the impacts and alternatives” for the
New Central Subway, which would be further analyzed in the

future.5

The FEIR describes the 5.4-mile-long Initial Operating
Segment as composed of six smaller segments of light rail line
running generally south to north, with Segment 1 beginning
near the southern border of San Francisco. Segment 4 runs
along Third Street from Kirkwood Avenue north to 16th
Street, and includes a “short-turn loop from Third [Street]
following 18th, Illinois, and 19th Streets,” which would allow
the extension of an existing line to serve Mission Bay and
provide an area for two 2-car trains to lay over.

The San Francisco Planning Commission certified the FEIR
as objective, complete, and in compliance with CEQA and the

CEQA guidelines (CEQA Guidelines) in December 1998.6

*1242  **907  B. The Initial Operating Segment, Including
Part of the Loop, Is Constructed
Anticipating construction of the Initial Operating Segment,
in August 2000 the San Francisco Board of Supervisors
(Supervisors) approved a resolution restricting turns and
eliminating parking on Third Street. In April 2001, the
Supervisors approved a resolution eliminating parking on
18th Street, 19th Street, and Illinois Street, where the Loop

was to be constructed.7 By 2003, construction of the Initial
Operating Segment was completed, including Segment 4
along Third Street and much of the Loop. Loop turnouts
from Third Street were built, with track extending two-thirds
of the way east from Third Street to Illinois Street on 18th
and 19th Streets, but the Loop was not fully completed due

to budget constraints.8 Construction of the rest of the Loop
was deferred because “the bulk of the increased service the
Loop was intended to accommodate is not needed until the
beginning of the operation of the Central Subway planned for
2019.” The Initial Operating Segment began service as the T-
Third Line in 2007.

C. Muni Receives a Federal Grant to Complete the Loop
In 2013, the Federal Transit Administration awarded Muni
a $10 million grant under the Transportation Investment
Generating Economic Recovery (TIGER) program to fund
the completion of the Loop as well as other roadway and
surface improvements in the vicinity of Mission Bay.

*1243  In connection with applying for the grant, in
2012 Muni prepared a memorandum to the San Francisco
Planning Department (Planning Department), seeking the
planning Department's concurrence that CEQA Guidelines
sections 15162 through 15164 did not require the preparation
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of a Subsequent EIR, a Supplement to the FEIR, or an
Addendum to the FEIR for the Loop to be completed. In the
memorandum, Muni stated that the environmental impacts
of the Loop had been analyzed in the FEIR; there had been
no changes to the Loop design since **908  certification of
the FEIR; part of the Loop had been built; two new housing
developments had been built on 18th Street since certification
of the FEIR; several new housing developments had been
built along Third Street and in the “near vicinity” since
completion of the T-Third Line; and the new residential and
commercial developments “were assumed to occur in the area

as part of the background growth in the [FEIR] analysis.”9

Nine days later, the Planning Department responded, “The
Project [i.e., the Loop] was evaluated in the [FEIR], certified
by the San Francisco Planning Commission on December 3rd,
1998. No further assessment is required.”

On the federal side, to determine whether NEPA required a
supplemental EIS, an environmental assessment of the Loop

was conducted to update the analysis in the FEIR.10 The
Federal Transit Administration reviewed the environmental
assessment, as well as comments from the public (including
comments from appellants) and responses to those comments,
and in July 2013 it issued a “Finding of No Significant
Impact,” in which it concluded that Muni “incorporated
mitigation measures into the project to reduce or eliminate
potentially adverse environmental impacts on traffic, air
quality, noise and construction.” With this finding, the Federal
Transit Administration determined that NEPA did not require
the preparation of a new EIS for the Loop. (See 40 C.F.R. §§
1501.4(e)(1), 1508.13 (2016).)

The TIGER grant agreement was signed by Muni and the
federal government in August 2013.

*1244  D. Muni Prepares to Complete the Loop
Once the grant agreement was signed, the project design
for the Loop was finalized. In August 2014, Muni prepared
another memorandum to the Planning Department about
the Loop, asked the Department to review the Loop's
“environmental clearance” under CEQA, noting that it had
been nearly two years since the Planning Department's
October 2012 statement that no further assessment was
required. In the memorandum, Muni stated that “[t]he major
change in land use plans that has occurred in the vicinity of
the Loop since 2012 is the proposal to construct an 18,000
seat arena for the Golden State Warriors basketball team at the
northeast corner of 3rd and 16th streets.” The memorandum

explained that the arena would likely increase demand for
transit, and that the Loop would allow increased service in
the high-demand area between Market Street and the arena,
as well as allowing “storage of light rail transit vehicles
just south of the arena prior to the end of arena events for
quick response to post-event surges in transit demand.” The
memorandum stated that storage could **909  be detrimental
to traffic flow on southbound Illinois Street, where traffic
volumes were generally light, and that storage would likely
be minimal during the periods when traffic was heavy. On
August 27, 2014, Muni received written confirmation from
the Planning Department that the Loop “is still covered by
the Third Street Light Rail FEIR. No additional review is
necessary.”

On September 16, 2014, the Muni Board of Directors adopted
a resolution authorizing the execution of a contract for
physical construction of the Loop. The resolution describes
the Loop as “a project to install trackwork” around a city
block “to create a short line loop” for the T-Third Line,
that will allow trains to turn around to meet service needs
for special events, such as baseball games, and during
peak periods. The resolution stated that the Loop “was
initially reviewed and analyzed in the [FEIR], which the City
certified in 1998; on October 12, 2012, the San Francisco
Planning Department determined that no further assessment
or supplemental or subsequent EIR was required under
[CEQA] for the [Loop] under CEQA Guidelines Sections
15162(a)-(d), Section 15163(a)-(e) and 15164(a)-(e); and on
August 27, 2014, the Planning Department further determined
that there were no circumstances occurring since October
2012 that would require additional environmental review
under the above-referenced CEQA Guidelines. The [Muni]
Board relies on the [FEIR], the above mentioned Planning
Department determinations, and the administrative record for
purpose of the actions set forth in this Resolution; these
documents and determinations are incorporated herein by
reference.”

*1245  E. The Committee Files a Mandamus Action to
Prevent Completion of the Loop
Ten days later, the Committee filed a Petition for Writ
of Mandate and Complaint for Injunctive and Declaratory
Relief (Petition) in the superior court, alleging that the
City failed to comply with CEQA in approving the Loop.
After the superior court denied the Committee's request for
a preliminary injunction preventing physical work on the
Loop, the Committee appealed the denial to this court. (The
Committee for Re-Evaluation of the T-Line Loop v. San
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Francisco Municipal Transportation Agency (Jan. 21, 2016,
A144340 [nonpub. opn.] ).) The Committee filed a petition for
writ of supersedeas in that appeal, and requested an immediate
stay of construction on the Loop. We granted the writ petition
and issued the requested stay.

While the appeal was pending, the superior court held a trial
on the merits of the Petition. In December 2015 the superior
court denied the Petition on the merits, and on January 19,
2016, judgment was entered for the City. In ruling that the
City had complied with CEQA, the superior court concluded
that the Loop was included in the Initial Operating Segment
that was discussed and analyzed in the FEIR, and that the City
did not abuse its discretion in deciding not to prepare a new
EIR. The court concluded that substantial evidence supported
the City's decision, and that neither the passage of time from
1998 to 2014, nor additional development in the Dogpatch
neighborhood during that period, required a new EIR. We then
dismissed the appeal of the preliminary injunction as moot
and dissolved the stay.

The Committee appealed the superior court's denial of the
Petition, and filed a new petition for supersedeas and request
for a stay in this appeal, which we denied.

DISCUSSION

The Committee asks us to review the City's determinations
that the Loop was **910  reviewed in the FEIR and that
further environmental analysis of the Loop was not required
under CEQA.

A. CEQA Principles and Standards of Judicial Review
CEQA requires local agencies, such as Muni, to “prepare, or
cause to be prepared by contract, and certify the completion
of, an [EIR] on any project that they intend to carry
out or approve which may have a significant effect on
the environment.” (Pub. Resources Code, § 21151, subd.

(a).)11 *1246  CEQA requires an agency to prepare an EIR

“whenever substantial evidence[12] supports a fair argument
that a proposed project ‘may have a significant effect on
the environment.’ ” (Laurel Heights Improvement Assn. v.
Regents of University of California (1993) 6 Cal.4th 1112,
1123, 26 Cal.Rptr.2d 231, 864 P.2d 502 (Laurel Heights
II).) If there is substantial evidence of such an effect,
“contrary evidence is not adequate to support a decision to
dispense with an EIR.” (Sierra Club v. County of Sonoma

(1992) 6 Cal.App.4th 1307, 1316, 8 Cal.Rptr.2d 473 (County
of Sonoma).) “The fair argument standard creates a ‘low
threshold’ for requiring an EIR, reflecting a legislative
preference for resolving doubts in favor of environmental
review.” (Latinos Unidos de Napa v. City of Napa (2013) 221
Cal.App.4th 192, 200, 164 Cal.Rptr.3d 274 (Latinos Unidos),
citing County of Sonoma, supra, 6 Cal.App.4th at pp. 1316–
1317, 8 Cal.Rptr.2d 473.)

However, once an EIR has been prepared for a project, CEQA
prohibits the agency from requiring further EIR's “unless one
or more of the following events occurs: [¶] (a) Substantial
changes are proposed in the project which will require
major revisions of the environmental impact report. [¶] (b)
Substantial changes occur with respect to the circumstances
under which the project is being undertaken which will
require major revisions in the environmental impact report.
[¶] (c) New information, which was not known and could not
have been known at the time the environmental impact report
was certified as complete, becomes available.” (§ 21166.)

When we review the City's determinations here “for
compliance with CEQA, we ask whether the agency
has prejudicially abused its discretion; such an abuse is
established ‘if the agency has not proceeded in a manner
required by law or if the determination or decision is
not supported by substantial evidence.’ (... § 21168.5.) In
determining whether there has been an abuse of discretion,
we review the agency's action, not the trial court's decision.
‘[I]n that sense appellate judicial review under CEQA is de
novo.’ (Vineyard Area Citizens for Responsible Growth, Inc.
v. City of Rancho Cordova (2007) 40 Cal.4th 412, 427 [53
Cal.Rptr.3d 821, 150 P.3d 709]....)” (Center for Biological
Diversity v. California Dept. of Fish and Wildlife (2015) 62
Cal.4th 204, 214-215, 195 Cal.Rptr.3d 247, 361 P.3d 342
**911  (Center for Biological Diversity), fn. omitted.) We

determine de novo whether the agency has followed the
proper procedures, and we review the agency's substantive
*1247  factual conclusions for substantial evidence. (Id.

at p. 215, 195 Cal.Rptr.3d 247, 361 P.3d 342.) In our
review, we may not interpret CEQA or the CEQA Guidelines
“in a manner which imposes procedural or substantive
requirements beyond those explicitly stated.” (§ 21083.1.)

In reviewing an agency's decision not to prepare an EIR in
the first instance under section 21151, we “must set aside
the decision if the administrative record contains substantial
evidence that a proposed project might have a significant
environmental impact; in such a case, the agency has not
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proceeded as required by law.” (County of Sonoma, supra,
6 Cal.App.4th at p. 1317, 8 Cal.Rptr.2d 473.) An agency's
decision not to prepare an EIR in the first instance is upheld
“only when there is no credible evidence to the contrary.” (Id.
at p. 1318, 8 Cal.Rptr.2d 473.)

In contrast, we apply a more deferential test to an agency's
decision not to prepare a further EIR under section 21166:
the agency's decision in that case is upheld if it is supported
by substantial evidence in the agency's record. (Moss v.
County of Humboldt (2008) 162 Cal.App.4th 1041, 1058,
76 Cal.Rptr.3d 428 (Moss); Citizens for A Megaplex–Free
Alameda v. City of Alameda (2007) 149 Cal.App.4th 91,
110, 56 Cal.Rptr.3d 728 (City of Alameda); see also CEQA
Guidelines § 15162 [agency determination to be made “on the
basis of substantial evidence in the light of the whole record”];
2 Kostka & Zischke, Practice under the Cal. Environmental
Quality Act (Cont.Ed.Bar 2nd ed. 2016 supp.) Subsequent
and Supplemental EIRs, § 19.55, pp. 19-58 to 19-60.) A
party challenging an agency's decision under section 21166
has the burden to demonstrate that the agency's decision
is not supported by substantial evidence and is therefore
improper. (Latinos Unidos, supra 221 Cal.App.4th at p. 206,
164 Cal.Rptr.3d 274.) The court defers to the agency as
finder of fact, and indulges all reasonable inferences from
the evidence that support the agency's findings, and resolves
conflicts in the evidence in favor of the agency's decision.
(Mani Brothers Real Estate Group v. City of Los Angeles
(2007) 153 Cal.App.4th 1385, 1397, 64 Cal.Rptr.3d 79 (Mani
Brothers); see also Latinos Unidos, supra, 221 Cal.App.4th
at p. 205, 164 Cal.Rptr.3d 274.)

Until recently, the law was unclear as to the appropriate
level of judicial scrutiny to be applied to an agency's
determination whether section 21151 (review in the first
instance) or 21166 (subsequent review) applies to a particular
project. (Moss, supra, 162 Cal.App.4th at p. 1051, 76
Cal.Rptr.3d 428.) Our Supreme Court has now ruled that
the substantial evidence standard applies. (Friends of the
College of San Mateo Gardens v. San Mateo Community
College Dist. (2016) 1 Cal.5th 937, 953, 207 Cal.Rptr.3d
314, 378 P.3d 687 (San Mateo).) Noting that “[a] decision to
proceed under CEQA's subsequent review provisions must ...
necessarily rest on a determination—whether implicit or
explicit—that the original environmental document retains
some informational value” (id. at p. 951, 207 Cal.Rptr.3d
314, 378 P.3d 687), our Supreme Court held that the question
*1248  “whether an initial environmental document remains

relevant ... is a predominantly factual question. It is thus

a question for the agency to answer in the first instance,
drawing on its particular expertise. (Center for Biological
Diversity[, supra,] 62 Cal.4th [at p.] 215 [195 Cal.Rptr.3d
247, 361 P.3d 342].) A court's task on review is then
to decide whether the agency's determination **912  is
supported by substantial evidence; the court's job ‘ “ ‘is not
to weigh conflicting evidence and determine who has the
better argument.’ ” ’ (Ibid.)” (San Mateo, supra, 1 Cal.5th
at pp. 952–953, 207 Cal.Rptr.3d 314, 378 P.3d 687.) As a
result, “occasions when a court finds no substantial evidence
to support an agency's decision to proceed under CEQA's
subsequent review provisions will be rare, and rightly so; ‘a
court should tread with extraordinary care’ before reversing
an agency's determination, whether implicit or explicit, that
its initial environmental document retains some relevance to
the decisionmaking process. (Moss[, supra] 162 Cal.App.4th
[at p.] 1052, fn. 6 [76 Cal.Rptr.3d 428].)” (Id. at p. 953, 207

Cal.Rptr.3d 314, 378 P.3d 687.)13

B. Substantial Evidence Supports the Application of Section
21166 to the Loop Project
The Committee argues that the Loop project described in the
2014 construction contract was not reviewed in the FEIR, and
that therefore we must evaluate Muni's decision not to prepare
a new EIR under the fair argument standard of section 21151.
The City argues that because the Loop project had previously
been described and evaluated in the FEIR as part of the
Initial Operating Segment, we must evaluate Muni's decision
not to prepare a new EIR under the substantial evidence
standard of section 21166. The City has the better argument.
From our review of the record, we conclude that substantial
evidence supports the determination that the Loop project
described in the September 2014 resolution was analyzed as
part of the Initial Operating Segment as described in the FEIR,
and also supports the determination, implicit in the City's
decision to proceed under section 21166, that the FEIR retains
informational value with respect to the Loop.

We begin with the language of the FEIR and the 2014
resolution. The FEIR describes the Initial Operating Segment
as including “a short-turn loop from Third [Street] following
18th, Illinois, and 19th Streets,” and discusses the potential
impact of that loop on parking and pedestrians, among other
things. The September 2014 resolution describes a light rail
project to “install trackwork around the 3d Street/18th Street/
Illinois Street/19th Street block to create a short line loop.”
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We then consider the contents of the FEIR, a document of
almost 600 pages, which discusses the Loop exactly where we
would expect it to be *1249  discussed as part of the Initial
Operating Segment. For example, the estimated capital cost of
the Loop, described as the “Mission Bay Turnback Facility,”
is included in the FEIR as part of the estimated cost of the
Initial Operating Segment.

Chapter 2 of the FEIR describes the alternatives being
considered in the report. The Light Rail Alternative consists
of two phases, the Initial Operating Segment, discussed in
section 2.4.1, and the New Central Subway, discussed in
section 2.4.2. The Loop is described in section 2.4.1 of the
FEIR, as part of segment 4 of the Initial Operating Segment,
which includes “[a] short-turn loop from Third [Street]
following 18th, Illinois, and 19th Streets,” to allow an existing
line, the N-Judah, to be extended to serve Mission Bay, and to
provide an area for trains to layover. It is not surprising that
the Loop is not mentioned in section 2.4.2 of the FEIR, which
describes the New Central Subway. However, **913  section
2.4.2 makes clear that the Loop is part of the Initial Operating
Segment, because the New Central Subway operating plan
calls for a new line of one-car trains to “provide additional
service between Chinatown and Third/Mariposa,” which is
one block north of the Loop. The new line would “replace the
N-line extension into Mission Bay (refer to the IOS operating
plan).” The N-line extension was to be made possible by the
Loop, hence the reference to the “IOS operating plan.” The
FEIR acknowledged that the need for the N-line extension
would not arise until sometime after the rest of the Initial
Operating Segment went into operation.

Chapter 3 of the FEIR is a transportation analysis. Section
3.1.5 addresses the availability of parking along the Initial
Operating Segment at the time the FEIR was prepared. That
section of the FEIR discusses available parking on the streets
designated for the Loop as part of segment 4 of the Initial
Operating Segment: “[A] ‘loop’ track is proposed around
18th, Illinois, and 19th Streets. There are eight existing
parking spaces on the south side of 19th Street and five
spaces on the north side of 18th Street. All of these 13 spaces
are usually full during weekdays.” Similarly, section 3.2.5
of the FEIR, which addresses impacts on parking from the
construction and operation of the Initial Operating Segment,
discusses the Loop in connection with the impacts on parking
associated with segment 4 of the Initial Operating Segment.
The FEIR states that, “[t]he proposed light rail loop track
along 19th, Illinois, and 18th Streets would displace all eight
parking spaces on the south side of 19th Street and all five

spaces on the north side of 18th Street between Third and
Illinois Streets.... Reserve parking capacity exists on Illinois
Street to accommodate displaced vehicles.” Section 3.1.6 of
the FEIR addresses impacts to pedestrian circulation, and
discusses the effect of the Loop on the Bay Trail as part of
the Initial Operating Segment: “The Bay Trail follows Illinois
Street between Mariposa and 24th Streets. A light rail ‘loop’
track is proposed around 18th, Illinois, and 19th Streets. The
sidewalks on both sides of Illinois Street would be about
4.6 meters (15 feet) wide. Bay Trail users *1250  would
primarily use the eastern sidewalk, but those on the western
sidewalk would cross the light rail tracks twice (at Illinois
Street's corners with 18th and 19th Streets). Light rail train
velocities around the corners would be slow and the trains
would yield to sidewalk traffic, similar to automobiles turning
right. No significant impacts would result.”

Substantial evidence external to the FEIR also indicates that
the Loop is part of the Initial Operating Segment and not
part of the New Central Subway or an independent project:
a significant portion of the Loop, specifically trackwork on
18th and 19th Streets, from Third Street toward Illinois Street,
was installed in 2003, during the period of construction for the
Initial Operating Segment, which began operation in 2007.

In sum, there is substantial evidence that the Loop described
in the September 2014 resolution is the same Loop was that
was described in the FEIR as part of the Initial Operating
Segment, and that the FEIR, which among other things
discussed the Loop's effects on parking and pedestrians and
the interrelationship between projected growth in population
and employment in the southeastern part of San Francisco
and the operation of the Loop, retained informational value.
In light of this substantial evidence, it was not an abuse of
discretion to proceed under section 21166 rather than section
21151.

**914  The Committee, however, contends that to the extent
the Loop is discussed in the FEIR, it is not discussed as
part of the Initial Operating Segment, but rather as part
of the New Central Subway phase of the Project, which
was not fully analyzed in the FEIR. The only support the
Committee offers for this claim is this: in the FEIR, a diagram
of the Initial Operating Segment makes no reference to the
Loop, while a diagram of the New Central Subway indicates

the Loop as a “light rail short-turn.”14 The Committee's
claim lacks merit. The Committee does not identify any
portion of the text or tables in the FEIR where the Loop
is discussed as part of the New Central Subway, and
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our review of the record has revealed none. Furthermore,
in 2008, a Supplemental Environmental Impact Statement/
Supplemental Environmental Impact Report (SEIR) was
prepared for the Central Subway portion of the Project.
Nothing in the SEIR indicates that the Loop was viewed
as part of the Central Subway project, which is to provide
service “from the present terminus of the T-Third Line at
Fourth and King Streets through South of Market, Downtown
and Chinatown in the Central Subway Corridor.” Indeed, the
parties agree that the SEIR does not analyze the Loop. And
trackwork for *1251  the Loop was installed on 18th and 19th
Streets in 2003, years before the Central Subway SEIR was
prepared.

The Committee also argues that even if the FEIR discussed
the Loop as part of the Initial Operating Segment, the FEIR
did not provide a detailed, CEQA-compliant analysis of the
Loop. This argument amounts to an untimely challenge of the
FEIR, which was certified in 1998. Under section 21167.2,
an EIR is conclusively presumed valid unless a lawsuit has
been timely brought to contest its validity, which no one
contends to have happened here. “This presumption acts to
preclude reopening of the CEQA process even if the initial
EIR is discovered to have been fundamentally inaccurate and
misleading in the description of a significant effect or the
severity of its consequences. After certification, the interests
of finality are favored over the policy of encouraging public
comment.” (Laurel Heights II, supra, 6 Cal.4th at p. 1130, 26
Cal.Rptr.2d 231, 864 P.2d 502.)

C. Substantial Evidence Supports the Decision under Section
21166 Not to Prepare a New EIR for the Loop in 2014

1. Applicable Law
It is well-established that under section 21166 we apply
the deferential substantial evidence test in reviewing the
determination that no further CEQA review was required
for the Loop. (San Mateo, supra, 1 Cal.5th at p. 944, 207
Cal.Rptr.3d 314, 378 P.3d 687; Moss, supra, 162 Cal.App.4th
at p. 1058, 76 Cal.Rptr.3d 428.) Despite this, the Committee
argues we should use the fair argument test, resolve all
doubts in favor of environmental review, and set aside the
City's decision if the administrative record contains *1252
substantial evidence that a proposed project might have a
significant environmental impact. The Committee's argument
is meritless.

The Committee relies on inapposite quotations from **915
Sierra Club v. County of San Diego (2014) 231 Cal.App.4th

1152, 1164, 180 Cal.Rptr.3d 154 (County of San Diego) and
County of Sonoma, supra, 6 Cal.App.4th at 1317–1319, 8
Cal.Rptr.2d 473 for the proposition that it is a question of
law, subject to de novo review, whether the City's “decision
not to prepare any new second tier or supplemental CEQA
analysis before approving the [Loop] was justified, or whether
there was evidence raising a ‘fair argument’ that the [Loop]
might arguably have environmental impacts that were not
examined in the [FEIR].” The quotations are inapposite
because they concern the judicial standard of review under
sections of the Public Resources Code other than section
21166. Some are drawn from a discussion of the judicial
standard of review under section 21151. (County of Sonoma,
supra, 6 Cal.App.4th at pp. 1317–1318, 8 Cal.Rptr.2d 473
[“A court reviewing an agency's decision not to prepare
an EIR in the first instance must set aside the decision if
the administrative record contains substantial evidence that
a proposed project migh have a significant environmental
impact.... Stated another way, the question is one of law, i.e.,
‘the sufficiency of the evidence to support a fair argument.’
” (italics added.) ].) Others are drawn from a discussion
of the judicial standard of review under section 21094,
which applies when “a prior environmental impact report has
been prepared and certified for a program, plan, policy, or
ordinance.” (§ 21094, subd. (a); see County of San Diego,
supra, 231 Cal.App.4th at p. 1164, 180 Cal.Rptr.3d 154
[“when a prior EIR has been prepared and certified for
a program or plan, the question for a court reviewing an
agency's decision not to use a tiered EIR for a later project
‘is one of law’ ” (italics adde.) ].); County of Sonoma, supra,
6 Cal.App.4th at p. 1319, 8 Cal.Rptr.2d 473 [“if there is
substantial evidence in the record that the later project may
arguably have a significant adverse effect on the environment
which was not examined in the prior program EIR, doubts
must be resolved in favor of environmental review and the
agency must prepare a new tiered EIR, notwithstanding the
existence of contrary evidence” (italics added) ].)

The FEIR is not a program or plan EIR with respect to the
Initial Operating Segment or the Loop: it is a project-level EIR
that evaluated impacts and alternatives. A project-level EIR
is prepared for a particular project, and examines site-specific
considerations in detail, including planning, construction and
operation (Town of Atherton v. California High–Speed Rail
Authority (2014) 228 Cal.App.4th 314, 344, 175 Cal.Rptr.3d
145; CEQA Guidelines, § 15161), which is exactly what the
FEIR examined for the Initial Operating Segment, including

the Loop.15 We therefore apply the section 21166 substantial
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evidence standard here. (Moss, supra, 162 Cal.App.4th at p.
1058, 76 Cal.Rptr.3d 428.)

2. Analysis
The Committee has the burden to show an absence of
substantial evidence supporting Muni's 2014 decision not
to prepare a further EIR. **916  (Latinos Unidos, supra,
221 Cal.App.4th at p. 206, 164 Cal.Rptr.3d 274.) The
Committee contends that there is “no evidence, ‘substantial’
or otherwise” to support Muni's refusal to prepare a
supplemental EIR. We disagree. The Committee does not
fairly summarize the evidence in the administrative record
that supports the *1253  City's decision. (City of Alameda,
supra, 149 Cal.App.4th at pp. 112–113, 56 Cal.Rptr.3d 728;
see also Mani Brothers, supra, 153 Cal.App.4th at p. 1402, 64
Cal.Rptr.3d 79 [“As with all substantial evidence issues, an
appellant challenging the evidence must lay out the evidence
favorable to the other side and show why it is lacking”].)

The 2012 and 2014 statements from the Planning Department
that the Loop had been analyzed in the FEIR and that no
further CEQA analysis was needed, and the memoranda
from Muni to which those statements respond constitute
substantial evidence that there were no substantial changes
proposed to the Loop project that was analyzed in the FEIR
and no substantial changes in the area that would require
major revisions to the FEIR or the preparation of further

environmental impact reports.16 (§ 21166, subds. (a) & (b);
CEQA Guidelines, §§ 15162, 15163, 15164.)

On two separate occasions, the Planning Department
responded to memoranda from Muni by writing that the Loop
had been evaluated in the FEIR and that no further assessment
under CEQA is required. Both memoranda describe the
Loop in the same terms as it was described in the FEIR,
and the 2012 memorandum states that there have been no
changes to the Loop design since the FEIR certification.
The memoranda therefore constitute substantial evidence
that the project had not been changed. (§ 21166, subd. (a);
CEQA Guidelines, § 15162, subd. (a)(1).) The memoranda
also constitute substantial evidence that there have not been
changes in the circumstances under which the Loop would be
constructed that would lead to new significant environmental
effects or an increase in the severity of previously identified
effects. (§ 21166, subd. (b); CEQA Guidelines, § 15162,
subd. (a)(2).) The memoranda describe the changes in the
area of the Loop since the FEIR was certified, including
the completion of two housing developments and a proposal

to construct an arena for the Golden State Warriors nearby.
The FEIR assumed extensive new residential and commercial
developments in the *1254  area and analyzed the impacts
of constructing and operating light rail in residential areas,
including the area of the Loop.

The 2013 environmental assessment, which resulted in a
finding of no significant **917  impact by the Federal
Transit Administration, provides further evidentiary support
for the decision not to prepare a new EIR for the Loop,
including support that new information does not show
new significant effects or more severe significant effects,
or reveal any new or different mitigation measures that
would reduce significant effects but that the City refuses
to adopt. (§ 21166, subd. (c); CEQA Guidelines, § 15162,
subd. (a)(3).) The environmental assessment evaluated the
construction and operation of the Loop with respect to
aesthetics, air quality, climate change, environmental justice,
historic and archaeological preservation, land use, noise and
vibration, parks and recreation areas, safety and security,
transportation, and cumulative effects. It concluded as
follows: no adverse effects on aesthetic resources; no
adverse effects on air quality, with the implementation
of best management practices recommended by the Bay
Area Air Quality Management District; no adverse effect
on greenhouse gas emissions during operation, and only
temporary and insignificant contributions to greenhouse gas
emissions during construction; no adverse effects to historic
properties, so long as specified procedures are followed in
connection with ground-disturbing activities; no substantial
change to the existing character or land uses of the site

and vicinity;17 no adverse noise or vibration effects from
operation and, with the implementation of certain best
management practices, no adverse noise or vibration effects
from construction; no adverse effects to recreation resources;
no adverse effects to safety and security; no adverse effect
on transportation including parking; and no disproportionate
adverse effect on minority or low-income populations.

The Committee identifies just one substantial change in the
Loop that could require a subsequent or supplemental EIR
under section 21166, subdivision (a): the Committee claims
that the decision to defer construction of the Loop constituted
a change to the project after the spur tracks on 18th and
19th Streets were built in 2003. But the Committee does
not cite any authority holding that mere delay in completing
construction constitutes a substantial change in a project
under section 21166. Rather, the Committee cites two CEQA
cases that involved not only delays in construction, but also
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major changes to project design. (Ventura Foothill Neighbors
v. County of Ventura (2014) 232 Cal.App.4th 429, 431-432,
181 Cal.Rptr.3d 421 [changing height and location of building
after passage of more than 10 years] and  *1255  Concerned
Citizens of Costa Mesa v. 32nd Dist. Agricultural Assn. (1986)
42 Cal.3d 929, 934–935, 231 Cal.Rptr. 748, 727 P.2d 1029
[expanding the size of an amphitheater from six to 10 acres,
expanding capacity from 5,000 fixed seats to 7,000, and
reorienting the stage, after passage of about two years].)
The Committee also cites a case decided under the Hawaii
Environmental Policy Act and the Hawaii Administrative
Regulations, which, unlike CEQA and the CEQA Guidelines,
specify that the timing of an action is to be considered in
determining whether to require a supplemental EIS. (Unite
Here! Local 5 v. City and County of Honolulu (2010) 123
Hawai'i 150, 231 P.3d 423, 450.)

The Committee claims that the City disregarded substantial
evidence showing “changed circumstances, changes to
the Loop Project itself, and new information **918  of
environmental significance” that raised a fair argument that
the Loop could not been approved without further CEQA
review under section 21166 and CEQA Guidelines sections
15162 through 15164. Here again, the Committee disregards
the standard of review under section 21166: the question is
not whether substantial evidence would support a different
decision from the one the agency made; the question is
whether the agency's decision is supported by substantial
evidence. (See Latinos Unidos, supra, 221 Cal.App.4th at p.
206, 164 Cal.Rptr.3d 274.) The Committee does not even
discuss its own “substantial evidence” in any depth, but
simply refers us to various documents and pages in the record.
For example, the Committee claims that the “Dogpatch
Neighborhood Parking Background Report” prepared by
Muni in November 2013, constitutes substantial evidence
of changed circumstances in the area of the Loop and new
information of environmental significance because the report

study recognizes “significant changes in the project area.”18

But changes in a neighborhood do not constitute a change in
circumstances that requires a new EIR under section 21166,
unless the changes require “major revisions” to an existing
EIR. (§ 21166, subd. (a); see also CEQA Guidelines, § 15162,
subd. (a)(2).) Here, however, the FEIR anticipated an increase
in residential use and other development and analyzed the
impacts of constructing and operating light rail in residential
areas, including the area of the Loop. Among other things,
the FEIR addressed the environmental effects of which the
Committee complains: noise and vibration, dust, air quality,
parking, and roadway capacity.

Similarly, new information does not require a new EIR unless
it shows effects that were not addressed in the previous EIR or
effects that would be *1256  “substantially more severe” than
those addressed, or shows that the agency refuses to adopt
certain new or feasible mitigation measures or alternatives.
(CEQA Guidelines, § 15162, subd. (a)(3).) The Committee
makes no such showing. Rather, the Committee asserts that
the City “admit[s] that the Loop Project contract does not
include any specific mitigation measures,” citing to an e-
mail from Muni to the Committee's attorney in which Muni
responds to a public records request. The apparent omission
from the record of the Committee's request renders the e-mail
uninformative. Besides, the contract includes more than 20
pages that detail the “environmental mitigation measures and
temporary controls” required for construction.

The Committee argues that the City abused its discretion
by failing to follow required procedures in making its
determination that no further CEQA analysis was necessary.
The Committee contends that Muni relied on only “an
unsupported staff conclusion” that no further CEQA review
was necessary, and that Muni failed to make the required
“public, evidence-based, analysis and determination.” These
are not procedural flaws, because CEQA does not set forth
any particular procedure to support an agency's decision
that a new EIR is not required. CEQA does not require

an initial study or public hearing in these circumstances.19

**919  (A Local and Regional Monitor v. City of Los Angeles
(1993) 12 Cal.App.4th 1773, 1804–1806, 16 Cal.Rptr.2d
358.) At any rate, the record shows that Muni relied on
more than just a staff conclusion in determining that no
further CEQA review was necessary, and also shows that
there was support for the staff conclusions on which Muni
relied. Moreover, the environmental assessment prepared
under NEPA is approximately equivalent to an initial study
under CEQA. (CEQA Guidelines, § 15063, subd. (a)(2) [an
“agency may use an environmental assessment or a similar
analysis prepared pursuant to [NEPA]” to meet a requirement
to conduct an initial study].) The record shows that the 2013
environmental assessment here was made available to the
public, and the Committee even commented on it. Also, the
Supervisors' Land Use and economic development committee
held a public hearing on the status of the Loop in July 2014,
at which the Committee appeared and made comments.

We conclude that substantial evidence supports the City's
decision in September 2014 not to undertake further CEQA
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analysis of the Loop; the Committee has not met its burden
to show otherwise.

*1257  DISPOSITION

The judgment is affirmed. The City shall recover its costs on
appeal.

Kline, P. J., and Richman, J., concurred.

All Citations

6 Cal.App.5th 1237, 211 Cal.Rptr.3d 902, 2016 Daily Journal
D.A.R. 12,661

Footnotes
1 The administrative record describes the neighborhood: “Dogpatch is the Central Waterfront area of San Francisco,

bordering Mission Bay to the north and Potrero Hill to the west. The historic neighborhood contains some of the city's
oldest residential and industrial developments, many of which have been rezoned to accommodate a mix of uses.... [¶]
While some of the industrial and maritime character of the neighborhood remains, the Dogpatch will continue to densify.
Developers have been constructing new residential units and offices in the area at a fast pace.”

2 The California Environmental Quality Act, Public Resources Code section 21000 et seq.

3 When the Third Street Light Rail Project was first proposed, the San Francisco Municipal Railway was the project sponsor.
As the result of Proposition E, passed by the voters in November 1999, the San Francisco Municipal Transportation
Agency (Muni) was created, consolidating the San Francisco Municipal Railway and the Department of Parking and
Traffic. (https://www.sfmta.com/about-sfmta/our-history-and-fleet/historysfmta [as of Nov. 29, 2016].)

4 CEQA calls for the preparation of an environmental impact report (EIR) (Pub. Resources Code, § 21061). NEPA, 42
United States Code section 4321 et seq., calls for the preparation of an environmental impact statement (EIS). (See 42
U.S.C. § 4332.) The FEIR in this case is a “combined NEPA/CEQA document,” as authorized under CEQA and NEPA,
which provide for cooperation between state and federal agencies in the environmental review of projects, including the
preparation of joint documents. (Pub. Resources Code, §§ 21083.6, 21083.7; 42 U.S.C. § 4332.)

5 The Central Subway is now under construction and is scheduled to begin service in 2019. (<http://
www.centralsubwaysf.com/content/timeline> [as of Nov. 29, 2016].) It is not at issue in this appeal.

6 The CEQA Guidelines are found in California Code of Regulations, title 14, sections 15000-15387. Our Supreme Court
“has not decided ‘ “whether the Guidelines are regulatory mandates or only aids to interpreting CEQA.” ’ (Committee for
Green Foothills v. Santa Clara County Board of Supervisors (2010) 48 Cal.4th 32, 48, fn. 12, 105 Cal.Rptr.3d 181, 224
P.3d 920.)” (California Building Industry Assn. v. Bay Area Air Quality Management Dist. (2015) 62 Cal.4th 369, 381, fn.
7, 196 Cal.Rptr.3d 94, 362 P.3d 792.) “At a minimum, however, courts should afford great weight to the Guidelines except
when a provision is clearly unauthorized or erroneous under CEQA.” (Laurel Heights Improvement Assn. v. Regents of
University of California (1988) 47 Cal.3d 376, 391, fn. 2, 253 Cal.Rptr. 426, 764 P.2d 278.)

7 In a footnote, the Committee claims that the City requested judicial notice of this 2001 resolution, and that the request
is “subject to objection” because the City has “offered no evidence purporting to explain why that action was taken or
linking it to the proposed Loop Project.” (Bolding and underlining in original.) Points raised on appeal must be stated under
separate headings (Cal. Rules of Court, rule 8.204(a)(1)(B)), and we decline to consider this issue, which the Committee
raises only in a footnote. (Sabi v. Sterling (2010) 183 Cal.App.4th 916, 947, 107 Cal.Rptr.3d 805 [“Footnotes are not the
appropriate vehicle for stating contentions on appeal.”].) In any event, the resolution is part of the administrative record
that was prepared by the Committee and certified by the City.

8 In a footnote in its reply brief on appeal, the Committee claims there is “no competent or credible evidence to support this
‘funding constraint’ assertion.” The Committee refers us to its “Objections to Unauthenticated Evidence and Inadmissible
Hearsay,” filed in the trial court. The Committee objected below to what it characterized as the City's request for judicial
notice of the administrative record, including these documents, but conceded that its objections went to the weight of
the evidence rather than the admissibility. The trial court overruled the objection, explaining that, “There is no basis for
[the Committee's] request that the Court disregard the entire administrative record. As in any CEQA action, this Court
must evaluate and review the administrative record to determine whether the administrative record reflects compliance
with CEQA, and whether the administrative record supports the actions of the agency that approved the project.” The
Committee does not challenge the trial court's evidentiary ruling on appeal.
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9 The FEIR anticipated a 39 percent increase in population and a 35 percent increase in employment in the Third Street
Corridor by 2015. “Much of the population and employment growth will result from development in Mission Bay which
is projected to include a new University of California campus, research and development functions, over 6,000 dwelling
units, a cineplex, a 500-room hotel, and commercial uses. Other development proposals in the Corridor, such as the new
Giants ballpark (Pacific Bell Ballpark), Candlestick Mills Mall and the new 49ers stadium, San Francisco Executive Park
development, and Hunter's Point Reuse plan would contribute to this growth.”

10 Under NEPA, an environmental impact statement that is more than five years old generally requires a careful
reexamination to determine whether a supplement is needed. (Southern Oregon Citizens Against Toxic Sprays, Inc.
v. Clark (9th Cir. 1983) 720 F.2d 1475, 1480 [citing Council on Environmental Quality, Forty Most Asked Questions
Concerning CEQA's National Policy Act Regulation, 46 Fed.Reg. 18026, 18036 (March 23, 1981) ].)

11 All further unspecified statutory references are to the Public Resources Code.

12 Under CEQA, substantial evidence is defined to include “fact, a reasonable assumption predicated upon fact, or expert
opinion supported by fact” (§ 21080, subd. (e)(1)), and to exclude “argument, speculation, unsubstantiated opinion or
narrative, evidence that is clearly inaccurate or erroneous, or evidence of social or economic impacts that do not contribute
to, or are not caused by, physical impacts on the environment.” (§ 21080, subd. (e)(2).) “ ‘Substantial evidence’ ” is
“enough relevant information and reasonable inferences from this information that a fair argument can be made to support
a conclusion, even though other conclusions might also be reached.” (CEQA Guidelines, § 15384, subd. (a).)

13 The Supreme Court issued its decision in the San Mateo case after briefing in this case was complete. The City directed
our attention to the San Mateo opinion, and the parties discussed their view of its application to this case at oral argument.

14 The City explains the absence of the notation for the Loop in the Initial Operating Segment figure as a “graphic design
issue,” claiming that “the notation would likely be covered up” by the legend for the figure, which is larger than the legend
for the New Central Subway figure.

15 In contrast, a program EIR is prepared for a series of related “actions that can be characterized as one large
project.” (CEQA Guidelines, § 15168, subd. (a).) “Subsequent activities in the program must be examined in the light
of the program EIR to determine whether an additional environmental document must be prepared.” (CEQA Guidelines,
§ 15168, subd. (c).) In County of San Diego, the Court of Appeal concluded that the county was required to prepare a
supplemental EIR for a later project, because there was no substantial evidence in the record to support the county's
conclusion that the later project was within the scope of the previously certified program EIR. (County of San Diego,
supra, 231 Cal.App.4th at p. 1174, 180 Cal.Rptr.3d 154.)

16 In its reply brief on appeal, the Committee claims that it timely objected to these documents ‘being considered as
“substantial evidence” for the truth of their contents.’ The Committee objected below ‘to the “judicial notice” or admissibility
or other consideration of the contents, truth, credibility, relevance, interpretation, enforceability and/or legal significance of
any of the documents included in the Record of Proceedings.’ In arguing the objection at trial, counsel for the Committee
stated, ‘while we have no objections to the materials lodged by the City or the materials that were included on our own
record obviously, [¶] I did at least want to offer the [objection] to emphasize the point that just because it's in this record
does not mean that it's entitled to any particular evidentiary weight.’ The trial court overruled the objection, explaining,
‘There is no basis for [the Committee's] request that the Court disregard the entire administrative record. As in any CEQA
action, this Court must evaluate and review the administrative record to determine whether the administrative record
reflects compliance with CEQA, and whether the administrative record supports the actions of the agency that approved
the project.’ The Committee does not challenge the trial court's evidentiary ruling on appeal.

17 The environmental assessment noted that the construction and operation of the Loop “is consistent with the city's
ordinances, regulations, plans, and policies concerning land use and would be consistent with regional transportation
and development plans.”

18 The streets where the Loop is to be constructed are on the eastern border of the northern portion of the Dogpatch parking
study area. The study area covered about 25 square blocks of various sizes, and included Third Street between 18th
and 19th Streets, where the T-Third line was already operating by 2013, and 18th and 19th Streets between Third and
Illinois Streets.

19 An agency conducts an initial study to determine whether a project may have a significant effect on the environment.
(CEQA Guidelines, § 15063, subd. (a).) When an initial study shows that a project may have a significant effect on
the environment, an EIR is usually required, but if the project is revised to eliminate or avoid significant effects on
the environment by incorporating mitigation measures, an agency may adopt a mitigated negative declaration. (CEQA
Guidelines, § 15064, subd. (f)(2).)
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235 Cal.App.4th 742
Court of Appeal, Second

District, Division 6, California.

EAST WEST BANK,
Plaintiff and Respondent,

v.
RIO SCHOOL DISTRICT,
Defendant and Appellant.

2d Civil No. B238618
|

Filed April 1, 2015
|

Certified for Partial Publication.*

Synopsis
Background: After school district refused to pay balance
due under contract to build school, contractor sued district to
recover damages for breach of contract, statutory penalties,
attorney fees, interest, and costs. Following court trial,
the Superior Court, Ventura County, Nos. CIV201015,
01CC05901, 01HL05281, 204779, 205936, 207742, 207744,
207994, 208016, 223403, William Q. Liebmann and Mark S.
Borrell, JJ., found in favor of contractor. District appealed.

Holdings: The Court of Appeal, Gilbert, P.J., held that:

dispute between contractor and district over contract price did
not entitled district to withhold funds from contractor, and

doctrine of unclean hands did not apply to statute allowing
public entity to withhold funds due to contractor.

Affirmed in part, reversed in part, and remanded with
instructions.

**677  William Q. Liebmann, Judge, Mark S. Borrell,
Judge, Superior Court County of Ventura (Super. Ct. Nos.
CIV201015, 01CC05901, 01HL05281, 204779, 205936,
207742, 207744, 207994, 208016, 223403) (Ventura County)

Attorneys and Law Firms

Baute Crochetiere & Gilford LLP, David P. Crochetiere,
Andrew Michael Gilford; Negele & Associates, James R.
Negele, Jonathan R. Hickman, for Defendant and Appellant
Rio School District.

Kronick, Moskovitz, Tiedemann & Girard, Christian M.
Keiner, Chelsea R. Olson, James P. Wiezel for Education
Legal Alliance of the California Schools Board Association
as Amici Curiae on behalf of Defendant and Appellant Rio
School District.

**678  Raisin & Kavcioglu, Bradley A. Raisin, Armenak
Kavcioglu, Aren Kavcioglu; Cox, Castle & Nicholson LLP,
Kenneth B. Bley, Randy P. Orlik, Susan S. Davis, for Plaintiff
and Respondent East West Bank.

OPINION ON REHEARING

GILBERT, P.J.

*744  Public Contract Code section 7107 (section 7107)
allows a public entity to withhold funds due a contractor when
there are liens on the *745  property or a good faith dispute
concerning whether the work was properly performed. Here
we conclude that a dispute over the contract price does not
entitle a public entity to withhold funds due a contractor.

We disagree with Martin Brothers Construction, Inc. v.
Thompson Pacific Construction, Inc. (2009) 179 Cal.App.4th
1401, 102 Cal.Rptr.3d 419 (Martin Brothers ), which holds
otherwise. We also conclude the doctrine of unclean hands
does not apply to section 7107.

This case arises from a contract for the construction of a
school. After the school was completed, the school district
and its general contractor engaged in a decade-long legal
battle. The result was a judgment for the contractor FTR
International, Inc. (FTR) against the Rio School District
(District) exceeding $9 million. District appeals.

We conclude: the trial court properly assessed penalties
against District because it did not timely release retained

funds required by section 7107.**
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We also conclude:** the trial court erred in awarding fees for
work not solely related to FTR's cause of action pursuant to
section 7107.

We reverse and remand with instructions in the instances
where the trial court erred and affirm in all other respects.

FACTS

FTR has constructed buildings for public entities, including
schools, courthouses and libraries for 15 years. In 1999, FTR
submitted the winning bid in the amount of $7.345 million to

construct a school for District.2

During construction, FTR submitted approximately 150
proposed change orders (PCO). FTR claimed some of the
PCOs were necessary because the plans provided by District
were inadequate or misleading. District denied most of the
PCOs on the grounds that the work was covered under
the basic contract, the amounts claimed were excessive or
that a PCO was not timely *746  under the contract. The
construction was completed in June 2001. District filed a
notice of completion on August 7, 2001. The school has been
occupied since May 2001.

Pursuant to the contract, District retained 10 percent of each
progress payment. At the completion of the work, District
held a reserve of $676,436.49. That amount, however, was
subject to stop notices filed by FTR's subcontractors. The last
of the stop notices was released on September 28, 2004.

District refused to pay the balance due under the contract,
refused to pay any but a small portion of the amounts claimed
by **679  FTR in its PCOs, refused to release any of
the retention and refused to compensate FTR for damages
allegedly caused by delay and disruption. FTR sued District
to recover damages for breach of contract, statutory penalties

under section 71073, *747  attorney fees, interest and costs.
District filed a separate action seeking damages for 416
alleged violations of the False Claims Act (§ 12650 et seq.)

[[/]]*[NOT CERTIFIED FOR PUBLI-CATION].***

After a 243–day court trial, the trial court found in favor
of FTR. It awarded $9,356,124.81 to FTR, which includes
damages for the balance due under the contract, extra work
performed by FTR, delay and disruption caused by District,

statutory penalties pursuant to section 7107, attorney fees,
prejudgment interest and costs.

DISCUSSION

Section 7107 Penalties

District contends the trial court erred in awarding penalties
under **680  section 7107. Subdivision (c) of this section
provides, in part: “Within 60 days after the date of completion
of the work of improvement, the retention withheld by the
public entity shall be released. In the event of a dispute
between the public entity and the original contractor, the
public entity may withhold from the final payment an amount
not to exceed 150 percent of the disputed amount.”

Subdivision (f) of section 7107 provides in lieu of interest,
a penalty of 2 percent per month on any amount improperly
withheld plus attorney fees and costs.

Here the trial court found the project was completed on
August 7, 2001. The retention was required to be released
within 60 days, on October 5, 2001. Stop notices however,
prohibited District from releasing the funds on that date. The
stop notices have since been released, but District has refused
to release any funds. District still had the entire retention
amount of $676,436 at the time of the statement of decision,
over 10 years after the project was completed. The court found
District had no justification for retaining the funds after the
stop notices were released. It assessed a 2 percent per month
penalty from the date the stop notices were released for a total
penalty of $1,537,404.96.

*748  District argues it was entitled to withhold all the
retention because there was a good faith dispute between
FTR and District. The dispute was FTR's claim that District
wrongfully denied all but a few of its 150 PCOs. In other
words, the dispute was over how much, if any, District owed
FTR.

The purpose of a retention is to provide security against
potential mechanics liens and to insure the contractor will
complete the work properly and repair defects. (Yassin v.
Solis (2010) 184 Cal.App.4th 524, 534, 108 Cal.Rptr.3d 854.)
The retained funds must be paid to the contractor when the
security is no longer required. (Ibid.)
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Here, after the stop notices were cleared, District points to
nothing for which security was required. The dispute on
which District relies, FTR's claim against District, does not
require District to retain FTR's funds as security. But District
argues there is no language in section 7107 limiting the term
“dispute” to disputes relating to the legitimate purposes for
the retention.

District relies on Martin Brothers, supra, 179 Cal.App.4th
1401, 102 Cal.Rptr.3d 419, decided after the evidence
in this case was heard. In Martin Brothers, a general
contractor on a public school project retained a portion
of the progress payments due a subcontractor. After the
subcontractor completed its work, the subcontractor claimed
additional money was owed it due to change orders. The
subcontractor sought a 2 percent per month penalty against
the contractor pursuant to section 7107, subdivision (f) for
failure to release funds to the subcontractor within seven days
of the release of funds on the general contract, as required
by subdivision (d). Subdivision (e) provides for an exception
“if a bona fide dispute exists between the subcontractor and
the original contractor.” In holding the subcontractor was
not entitled to the penalty, the Court of Appeal concluded
the exception of section 7107, subdivision (e) “applies to
any good faith dispute between a general contractor and
subcontractor.” (Martin Brothers, supra, at p. 1414, 102
Cal.Rptr.3d 419.)

We decline to follow Martin Brothers. The purpose of
section 7107 is to deter public entities from improperly
withholding retention payments. (FEI Enterprises, Inc. v.
Yoon (2011) 194 Cal.App.4th 790, 804–805, 124 Cal.Rptr.3d
64.) **681  The statute is remedial. (S & S Cummins Corp.
v. West Bay Builders, Inc. (2008) 159 Cal.App.4th 765, 777,
71 Cal.Rptr.3d 828.) A remedial statute must be liberally
construed to promote its purpose. (Booth v. Robinson (1983)
147 Cal.App.3d 371, 378, 195 Cal.Rptr. 130.) Relief will be
granted unless clearly forbidden. (Ibid.) When its meaning is
doubtful, it will be construed to suppress the mischief at which
it is directed. (Ibid.) We may not construe the words of section
7107 beyond their plain meaning.

Section 7107's purpose of ensuring the prompt release of
retention funds would not be served if any dispute justified
retaining the funds. There *749  is no reason to allow
a public entity to retain the funds once their purpose of
providing security against mechanics liens and deficiencies
in the contractor's performance has been served. Unless the
dispute relates to one of those purposes, the public entity

will not be protected from the statutory penalty. FTR's action
against District is not such a dispute.

District points to a recodification of Civil Code section 3260,
subdivision (c) into Civil Code section 8812, subdivision (c).
(Stats. 2010, ch. 697, § 20, Sen. Bill No. 189.) The sections
govern retentions in construction contracts for private works,
and are similar to section 7107, subdivision (c). Civil Code
section 3260 originally provided, in part: “In the event of a
dispute between the owner and the original contractor, the
owner may withhold from the final payment an amount not to
exceed 150 percent of the disputed amount.” When the section
was recodified into Civil Code section 8812, subdivision (c)
was amended to read: “If there is a good faith dispute between
the owner and direct contractor as to a retention payment due,
the owner may withhold from final payment an amount not in
excess of 150 percent of the disputed amount.” (Italics added.)
District points out that the Legislature did not similarly amend
section 7107, subdivision (c) to add “as to a retention payment
due.” District claims this shows Martin Brothers was properly
decided; that is, any good faith dispute is sufficient to allow
withholding of 150 percent of the disputed amount.

But the Law Revision Commission Comments to Civil
Code section 8812 state that the section is recodified
without substantive changes. In addition, Senate Bill No.
189, under which Civil Code section 8812 was recodified,
expressly states that, with exceptions not relevant here, the

act is intended to be nonsubstantive.4 It is noteworthy the
Legislature also added the requirement that the dispute be in
“good faith” to Civil Code section 8812, subdivision (c). The
Legislature did not amend section 7107, subdivision (c) to add
the term “good faith.” No one would seriously argue section
7107, subdivision (c) allows a public entity to create a dispute
in bad faith.

District argues that because it properly withheld the retention
funds under stop notices past the 60–day statutory period, it
has complied with the statute and cannot be penalized. But
the purpose of section 7107 is to deter a public entity from
unreasonably withholding retention funds. The purpose of
the statute would not be served by interpreting it as District
suggests. Once the legitimate purpose for retaining the funds
ends, the public entity must release the funds or suffer the
statutory penalty. District may not hold these *750  funds
hostage because it disputes amounts owed **682  under the
contract that includes numerous change orders.
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Attorney Fees

The trial court awarded FTR $3.85 million attorney fees. The
contract did not contain an applicable attorney fee clause.
The only basis for the award was section 7107. Section 7107
provides for an award of attorney fees incurred in obtaining
the release of retention monies withheld under the contract.
In this case, the amount withheld was $676,436.40.

The trial court found that the $3.85 million award was
justified because District raised an “unclean hands” defense
to FTR's action, including its action under section 7107. The
court determined that by raising the unclean hands defense,
issues in 40 percent of the pretrial phase and 75 percent of the
trial phase of the action became “inextricably intertwined.”

FTR's counsel did not submit itemized time records, estimates
of time spent on discrete tasks, billings submitted to the client
or records of payments made for work done. Instead, counsel
submitted estimates of time spent prepared years after the
work was performed.

Questioning counsel's estimates, the trial court undertook its
own analysis of the evidence and the record. Some analysis
involved events that occurred prior to the time the case was
assigned to the court. The court concluded the reasonable
lodestar award of fees is $3.5 million. In consideration of the
factors stated in Serrano v. Priest (1977) 20 Cal.3d 25, 49,
141 Cal.Rptr. 315, 569 P.2d 1303, the court added 10 percent
to the lodestar, for a total award of $3.85 million.

District argues that without time sheets, billing entries
or reliable testimony, the court had no foundation for
determining how much time counsel spent over 10 years of
litigation. But here the trial court made its own determination
of fees based on its analysis and the record. A trial court
may award fees solely on the basis of the experience and
knowledge of the trial judge. (Fed–Mart Corp. v. Pell
Enterprises, Inc. (1980) 111 Cal.App.3d 215, 227, 168
Cal.Rptr. 525.) That some proceedings occurred prior to the
assignment of the action to the trial court, does not prevent
the court from estimating fees based on the record.

District argues the trial court failed to apportion the fees
between those spent on FTR's cause of action pursuant to

section 7107 and the other causes *751  of action. FTR
answers that no apportionment is required for fees incurred
for representation on an issue common to a cause of action
in which fees are appropriate and one in which fees are
not allowed. (Thompson Pacific Construction, Inc. v. City of
Sunnyvale (2007) 155 Cal.App.4th 525, 555, 66 Cal.Rptr.3d
175.)

The linchpin in the trial court's finding of inextricably
intertwined issues is District's unclean hands defense. FTR
argued that it was required to prevail on its other causes
of action in order to defeat the unclean hands defense to
its section 7107 cause of action. The trial court essentially
accepted the argument.

The trial court had previously found, however, that the
unclean hands doctrine did not apply to any of FTR's causes of
action. The court stated: “The defense of unclean hands arises
from the maxim: ‘ “He who comes into Equity must come
with clean hands.” ’ **683  Blain v. Doctor's Co. (1990) 222
Cal.App.3d 1048 [272 Cal.Rptr. 250]. Whether the doctrine
of unclean hands applies is a question of fact. CrossTalk
Productions, Inc. v. Jacobson (1998) 65 Cal.App.4th 631 [76
Cal.Rptr.2d 615]. [¶] The Blain court enunciated a three-
pronged test to determine the effect to be given to the
plaintiff's unclean hands conduct. Whether the particular
misconduct is a bar to the alleged claim for relief depends
on (1) analogous case law, (2) the nature of the misconduct,
and (3) the relationship of the misconduct to the claimed
injuries. Blain, supra, at p. 1060 [272 Cal.Rptr. 250]; accord,
Unilogic, Inc. v. Burroughs Corp. (1992) 10 Cal.App.4th 612,
618–621 [12 Cal.Rptr.2d 741]; CrossTalk Productions, supra,
[at pp. 641–643, 76 Cal.Rptr.2d 615]. [¶] FTR contends,
and the District concedes, that there is no analogous case
law supporting the application of the unclean hands defense
to the facts present here. The Court therefore finds that
the District failed to meet the first prong stated in Blain.
That finding alone is sufficient to warrant the denial of the
defense. CrossTalk Productions, Inc., supra, [at pp. 641–
642, 76 Cal.Rptr.2d 615] (defense rejected, court noting that
‘[d]efendant has cited no authority finding unclean hands
generally to be a defense to [similar] claims’); In re Brandie
W. (1984) 157 Cal.App.3d 110 [203 Cal.Rptr. 537] (defense
rejected because ‘ “neither party has cited any case from this
state applying the clean hands doctrine to facts analogous
to those before us. Our own research has likewise been
unfruitful.” ’)”
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FTR argues that because the application of the doctrine of
unclean hands is a question of fact, the case had to be tried
in order to determine the defense did not apply. It claims
that rarely can an unclean hands defense be resolved on a
legal basis. (Citing CrossTalk Productions, Inc. v. Jacobson,
supra, 65 Cal.App.4th at p. 641, 76 Cal.Rptr.2d 615.) It points
out that the trial court found there is no analogous case law
supporting the application of the unclean hands defense “to
the facts presented here.”

*752  Although the application of the unclean hands defense
is usually a question of fact, under appropriate circumstances
it may be determined as a matter of law. (See, e.g., Mendoza v.
Ruesga (2008) 169 Cal.App.4th 270, 279, 86 Cal.Rptr.3d 610
[holding as a matter of law unclean hands defense does not
apply].) Here because there is no analogous case applying the
doctrine of unclean hands as a defense to an action pursuant
to section 7107 the doctrine can be determined as a matter of
law.

Not only is there no analogous case applying the doctrine to
an action pursuant to section 7107, there are analogous cases
holding as a matter of law that the doctrine does not apply to
such statutory causes of action.

In Mendoza v. Ruesga, supra, 169 Cal.App.4th 270, 86
Cal.Rptr.3d 610, a group of immigrants sued an immigration
consultant alleging violations of the Immigration Consultants
Act (ICA). (Bus. & Prof. Code, § 22440 et seq.) The defendant
raised unclean hands as a defense based on the immigrants'
undocumented status. The court held the doctrine of unclean
hands inapplicable as a matter of law stating: “Plaintiffs
contend that as a matter of law the unclean hands doctrine is
inapplicable to their cause of action under the ICA because it
is based on Ruesga's violation of statutes intended to protect
consumers. [Fn. omitted.] We agree with plaintiffs. ‘It is true
that when the Legislature enacts a statute forbidding certain
conduct for the purpose of protecting one class of persons
from the activities of another, a member of the protected class
may maintain an action notwithstanding ... that he has shared
in the illegal transaction. **684  The protective purpose of
the legislation is realized by allowing the plaintiff to maintain
his action against a defendant within the class primarily to
be deterred.’ [Citation.]” (Id., at p. 279, 86 Cal.Rptr.3d 610;
see also Ticconi v. Blue Shield of California Life & Health
Ins. Co. (2008) 160 Cal.App.4th 528, 543, 72 Cal.Rptr.3d 888
[holding defense of unclean hands does not apply to an action

under the unfair competition law (Bus. & Prof. Code, § 17200
et seq.) ].)

Here section 7107 is intended to protect one class of persons
(public works contractors) from the activities of another
(public entities). As a matter of law the doctrine of unclean
hands does not apply.

It may be that as to other causes of action in this case, the
matter had to be tried to determine whether unclean hands
applied. But no factual findings were necessary to determine
that the doctrine of unclean hands does not apply to an action
under section 7107. The issues in FTR's action pursuant to
section 7107 were not inextricably intertwined with other
issues in the case.

It is beside the point that District urged the trial court to wait
until the end of trial to rule on its unclean hands defense. The
question is not when the *753  court rules, but whether there
are common issues that must be determined to resolve both
a cause of action for which fees are allowed and a cause of
action for which fees are not allowed. Where, as here, there
are no such common issues, a defendant may recover attorney
fees relating solely to the cause of action for which fees are
allowed. (See Reynolds Metals Co. v. Alperson (1979) 25
Cal.3d 124, 129, 158 Cal.Rptr. 1, 599 P.2d 83.)

CONCLUSION

The matter is reversed and remanded to the trial court with
instructions to (1) limit the award of attorney fees to fees
incurred solely in relation to FTR's cause of action under

section 7107.†† In all other respects, the judgment is affirmed.

Each party is to bear its own costs.

We concur:

YEGAN, J.

PERREN, J.

All Citations
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Footnotes
* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified for partial publication. The

portions of this opinion to be deleted from publication are identified as those portions between double brackets, e.g., [[/]].

** See footnote *, ante.

2 East West Bank (Bank) held a security agreement covering virtually all of FTR's personal property, including the judgment.
Bank foreclosed and claims to have purchased the judgment at the foreclosure sale. FTR disputes the validity of the sale,
but concedes the Bank has some interest in the judgment. Pursuant to an agreement between the Bank and FTR we
have granted Bank's motion to substitute in as a party instead of FTR. We continue to refer to respondent as FTR. To
the extent applicable, reference to FTR also includes the Bank.

3 Section 7107 states: “a) This section is applicable with respect to all contracts entered into on or after January 1, 1993,
relating to the construction of any public work of improvement. [¶] (b) The retention proceeds withheld from any payment
by the public entity from the original contractor, or by the original contractor from any subcontractor, shall be subject
to this section. [¶] (c) Within 60 days after the date of completion of the work of improvement, the retention withheld
by the public entity shall be released. In the event of a dispute between the public entity and the original contractor,
the public entity may withhold from the final payment an amount not to exceed 150 percent of the disputed amount.
For purposes of this subdivision, ‘completion’ means any of the following: [¶] (1) The occupation, beneficial use, and
enjoyment of a work of improvement, excluding any operation only for testing, startup, or commissioning, by the public
agency, or its agent, accompanied by cessation of labor on the work of improvement. [¶] (2) The acceptance by the
public agency, or its agent, of the work of improvement. [¶] (3) After the commencement of a work of improvement, a
cessation of labor on the work of improvement for a continuous period of 100 days or more, due to factors beyond the
control of the contractor. [¶] (4) After the commencement of a work of improvement, a cessation of labor on the work
of improvement for a continuous period of 30 days or more, if the public agency files for record a notice of cessation or
a notice of completion. [¶] (d) Subject to subdivision (e), within seven days from the time that all or any portion of the
retention proceeds are received by the original contractor, the original contractor shall pay each of its subcontractors from
whom retention has been withheld, each subcontractor's share of the retention received. However, if a retention payment
received by the original contractor is specifically designated for a particular subcontractor, payment of the retention shall
be made to the designated subcontractor, if the payment is consistent with the terms of the subcontract. [¶] (e) The
original contractor may withhold from a subcontractor its portion of the retention proceeds if a bona fide dispute exists
between the subcontractor and the original contractor. The amount withheld from the retention payment shall not exceed
150 percent of the estimated value of the disputed amount. [¶] (f) In the event that retention payments are not made
within the time periods required by this section, the public entity or original contractor withholding the unpaid amounts
shall be subject to a charge of 2 percent per month on the improperly withheld amount, in lieu of any interest otherwise
due. Additionally, in any action for the collection of funds wrongfully withheld, the prevailing party shall be entitled to
attorney's fees and costs. [¶] (g) If a state agency retains an amount greater than 125 percent of the estimated value of
the work yet to be completed pursuant to Section 10261, the state agency shall distribute undisputed retention proceeds
in accordance with subdivision (c). However, notwithstanding subdivision (c), if a state agency retains an amount equal
to or less than 125 percent of the estimated value of the work yet to be completed, the state agency shall have 90 days
in which to release undisputed retentions. [¶] (h) Any attempted waiver of the provisions of this section shall be void as
against the public policy of this state.”

*** See footnote *, ante.

4 We grant FTR's request for judicial notice of Civil Code section 8812 's legislative history.

† See footnote *, ante.

†† See footnote *, ante.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
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205 Cal.App.4th 1238
Court of Appeal, Third District, California.

ESTATES OF Augustus COLLINS
and Elijah Flowers, Deceased.

Andre Flowers, as Administrator,
etc., Petitioner and Appellant,

v.
Daryl Dancy et al.,

Objectors and Respondents.

No. C064815.
|

May 10, 2012.
|

Review Denied July 25, 2012.

Synopsis
Background: Administrator of deceased former
homeowners' estates filed probate action to quiet title and
obtain other relief against transferees of forged deed and
lender under deed of trust. The Superior Court, Sacramento
County, No. 34200700517074, Louis R. Mauro, J., denied
administrator's petition. Administrator appealed.

Holdings: The Court of Appeal, Duarte, J., held that:

estate administrator's unclean hands barred challenge to
validity of forged grant deed, and

administrator forfeited argument that alleged existence of
innocent heirs precluded equitable bar to challenge to forged
deed.

Affirmed.

Attorneys and Law Firms

**230  Jaime Vincent Raba, Law Offices of Jaime Vincent
Raba, for Petitioner and Appellant.

Michael T. Fogarty, Boutin Jones Inc., Sacramento, for
Objector and Respondent Wachovia Mortgage, FSB fka
World Savings Bank.

Daryl Dancy, Pro Per Objector and Respondent.

Brazil McIntyre, Pro Per Objector and Respondent.

Opinion

DUARTE, J.

*1241  The “unclean hands” doctrine is often invoked but
rarely applicable. We publish this case because it illustrates a
proper application of that doctrine—and Civil Code section
3543 (§ 3543), a related maxim of jurisprudence—to preclude
a party from attacking an admittedly forged deed.

Augustus Collins and Elijah Flowers were brothers-in-law

who jointly owned a house.1 Elijah's son Joseph Flowers (not
a party herein) had once been on the title to the house, and
after Elijah and Augustus died, he apparently forged their
signatures on a deed purporting to transfer the house for no
consideration to objector (defendant) Brazil McIntyre. Andre
Flowers (Elijah's *1242  son and Joseph's half brother)
tried to obtain control of the house, by filing an improper
mechanic's lien, renting the house to a couple (the Bovets,
sometimes spelled Bovettes in the record, not parties herein),
and filing a quiet title action.

After Andre's quiet title action was dismissed, McIntyre's
attorney advised McIntyre that she owned the house, and
McIntyre deeded the house for no consideration to objector
(defendant) Daryl Dancy. Dancy applied to World Savings
Bank (succeeded by defendant Wachovia Mortgage), for
a “quick qualifying” loan that did not require proof of
income. Based on a title report that the trial court found had
been negligently prepared by a now defunct title company,
Wachovia made the loan to Dancy.

After the loan was made, Andre became administrator of the
estates of Elijah and Augustus. As the administrator of those
estates, Andre filed the instant probate action, seeking to
quiet title and obtain other relief against defendants McIntyre,
Dancy and Wachovia.

There is no dispute the deed to McIntyre was forged, and that
neither McIntyre nor Dancy qualify as bona fide purchasers.
But the trial court found Andre had “unclean hands” and
therefore was precluded from attacking the forged deed, and
denied his petition. Andre timely appealed.
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As we shall explain, the facts, viewed in the light favorable
to the judgment, support the judgment. Based on Andre's
efforts to benefit from the forged deed, he is now precluded
from attacking that deed. Accordingly, we shall affirm the
judgment.

FACTUAL AND PROCEDURAL BACKGROUND

Andre's Testimony and the Chain of Title
Elijah died intestate in 1997 and Augustus died intestate in
2003. The chain of **231  title regarding the house they
owned jointly is confusing, at best.

In 1993, Karen Brockmann deeded the house to Vicky Craig
and James Powe, and about a month later they deeded the
property to “Elijah Flowers, an unmarried man and, [¶]
Joseph J. Flowers, an unmarried man as tenant and [¶] Karen
Brockmann, an unmarried woman as tenant.” The next day,
Brockmann gave her interest to Elijah “an unmarried man”
and Joseph “an unmarried man as tenant.”

In 1995, Joseph and Tamara Flowers (Elijah's wife) signed
quitclaim deeds to “Eligah [sic ] Flowers, a married man, and
Agustus [sic ] Collins, an unmarried man” and those deeds
were later recorded.

*1243  In 1996, a deed of trust was recorded in favor of a
federal court, covering the instant property, from “Eligah [sic
] Flowers and Agustus [sic ] Collins,” and two other properties
from “Eligah” and Tamara Flowers.

Andre testified that after Elijah died in 1997, no probate was
opened because the family assumed the house belonged to
Augustus, and that when Augustus died in 2003, “I don't know
what his estate did.” Before Augustus died, he became unable
to care for the house and Andre discussed acquiring it from
him. In his deposition, Andre conceded he realized that the
failure to probate Elijah's estate earlier complicated matters.

A forged grant deed recorded on May 3, 2004, purported to
transfer the house from “Agustus [sic ] Collins, unmarried
man, and Elijha [sic ] Flowers unmarried man” to McIntyre.

Andre testified he had never heard of McIntyre until he
received a utility bill or tax statement with her name. On
June 23, 2004, not long after McIntyre's deed was recorded,
Andre recorded a verified mechanic's lien on the property, for
$75,000. The lien was defective because Andre did not have

a contractor's license and had not served a preliminary notice
of lien, despite his false declaration to the contrary. Further,
Andre listed only Augustus as the owner—omitting Elijah—
and failed to mention that both owners had already died.

On August 16, 2004, Andre and Hennessy Flowers (Andre's
half brother), represented by Attorney Robert Enos, filed a
complaint to quiet title in them, in part alleging the deed
to McIntyre was forged. Andre verified the complaint. On
November 17, 2005, the case was dismissed by a minute

order stating “Attorney of record/party failed to appear....”2

Andre states he failed to appear due to his incarceration
but there is no explanation why Hennessy did not appear,
although Hennessy had been named as a coplaintiff “just in
case anything was to happen to” Andre.

Andre denied that he rented the house to the Bovets and
testified a rental agreement dated August 1, 2006, bore his
forged signature. The agreement called for a $1,400 deposit
and monthly rent of $1,200. However, the trial court found
Andre did sign that agreement.

A deed from McIntyre to defendant Dancy was recorded on
September 21, 2006. Andre testified he had never heard of
Dancy until Dancy requested *1244  access to the house for a
loan appraisal. Dancy gained entry with the aid of the police,

and **232  then tried to evict Andre.3 The house was later
damaged by fire.

Andre did not seek appointment as administrator until after
Wachovia loaned Dancy over $175,000 in January 2007.
Andre claims he first learned the loan went through when he
saw a June 25, 2007 filing in Dancy's eviction action, and
“took swift action” by filing the instant probate petition on

July 13, 2007.4

Dancy's Testimony
Dancy testified he met McIntyre in 2006, they became
friends, and she gave him the property—“as is”—a couple of
months later because she was stressed out about it and there
was a tax liability “in excess of $9–, $10,000 dollars.” Before
the transfer, McIntyre's attorney, Deborah Barron, told Dancy
that McIntyre owned the property. Dancy did not have a title
report prepared because the house was a gift. On December
15, 2006, while Dancy was on the telephone with Andre
and Joseph, Andre threatened that “bullets were going to
fly.” Andre made many threats, requiring Dancy to “call the
sheriffs out” every time he went to the house. Andre claimed



Estates of Collins & Flowers, 205 Cal.App.4th 1238 (2012)
141 Cal.Rptr.3d 227, 12 Cal. Daily Op. Serv. 5148, 2012 Daily Journal D.A.R. 6144

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

he was owed $75,000 on the house, but Dancy discovered the
mechanic's lien was defective. Andre also told Dancy that he
would leave Dancy alone if Dancy gave him $80,000.

Dancy sued to evict the Bovets on January 17, 2007. On
February 13, 2007, Andre filed a document claiming to live at
the property. That is when Dancy learned that Andre claimed
that the McIntyre deed had been forged. When the Bovets
moved out, Dancy dismissed the eviction action against them,
and filed a new one against Andre. Then, “all of a sudden, the

property went up in smoke somehow.”5

To obtain the loan on the property from Wachovia, Dancy
had to pay the tax liability and fix some windows. Dancy
represented to the court that he had “Well over $15,000” into
the house for “taxes and repairs” and cleaning up the property
after the fire.

*1245  Dorothy Collins's Testimony
Dorothy Collins (Dorothy), Augustus's widow and Elijah's
sister, testified the 1995 transaction by which her nephew
Joseph quitclaimed his interest arose because Joseph needed
money and wanted Augustus's name on the deed to qualify for
a loan. After Elijah died, Dorothy repaid that loan. She and
Augustus had not wanted to “probate the property” until her
husband's son (Tavio Bell) was older because Augustus “was
paying a lot of child support, and he didn't want the mother
to get her hands on the money. [¶] So he wanted to wait until
the son was 18 before the property was probated....” Dorothy
admitted she called McIntyre and told her to give the property
to the estate.

McIntyre's Testimony
McIntyre testified she first learned the property had been
deeded to her when she was served with the earlier quiet
title action. She knew Joseph created that deed, but did not
know why he did it. She had known him about 12 years, they
had had a sporadic relationship, and he owed her a **233
lot of money, and during the quiet title action “Joseph and
his family” threatened her. When that case was dismissed,
she was advised by her attorney, Deborah Barron, and by a
detective “at the real estate fraud department,” that she was
the legal owner. She did not tell Dancy about the prior action
because “I didn't want to have anything else to do with it” and
did not want to be bothered about it further.

Robert Enos's Testimony

 Attorney Robert Enos testified he had represented Andre and
Hennessy in the quiet title action, but not at the time of the
dismissal. Dancy called him on January 4, 2007, to ask about
the lis pendens from the August 2004 quiet title action. Enos
testified he told Dancy he no longer represented Andre, but
“I also told him that you probably don't want to mess with
this property” because title was based on “an impossible act,

a conveyance by two dead guys.”6

Enos testified he also received a call from either an escrow
officer or a title officer that day, “And I told her that the case
involved a transfer of title to a  *1246  Brazil McIntyre from

two dead guys.”7 “[S]he seemed rather aghast and said there
is no way that she was going to allow this escrow to close.”
When he spoke with her on January 8, 2007, and she asked for
help in removing the lis pendens, Enos told her he no longer
represented Andre. On January 18, 2007, the day after escrow
closed, an Alliance Title escrow officer sent Enos a letter
asking that the lis pendens be expunged, and Enos forwarded
that letter to Andre.

Michael Iorio's Testimony
Michael Iorio testified he had been a division loan manager
at the time of Dancy's loan, and he knew of “issues,” namely,
broken windows and delinquent taxes—amounting to nearly
$10,000—that were dealt with through escrow. A loan of
$178,750 to Dancy closed on January 17, 2007; the bank
expected to have a “first-priority” interest in the property, and
would not have approved the loan otherwise. Before the loan
was funded, Iorio had not known of any title dispute, and
any such dispute would have halted the loan transaction. The
title report disclosed the tax delinquencies and the 1996 deed
of trust to the federal court, and stated that the deed from
McIntyre would require an uninsured deed affidavit, which
was obtained before escrow closed.

DISCUSSION

I

Standard of Review

 We presume the trial court's factual findings are supported
by the evidence, and it is the appellant's burden to show that
they are not. (Foreman & Clark Corp. v. Fallon (1971) 3
Cal.3d 875, 881, 92 Cal.Rptr. 162, 479 P.2d 362.) A trial
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court sitting in equity has broad discretion to fashion relief.
(Bechtel v. Wier (1907) 152 Cal. 443, 446, 93 P. 75; Hirshfield
**234  v. Schwartz (2001) 91 Cal.App.4th 749, 770–771,

110 Cal.Rptr.2d 861 (Hirshfield ).) An equitable decree is
reviewed under the abuse of discretion standard, under which
“we resolve all evidentiary conflicts in favor of the judgment
and determine whether the court's decision ‘ “falls within the
permissible range of options set by the legal criteria.” ’ ”
(Hirshfield, supra, 91 Cal.App.4th at p. 771, 110 Cal.Rptr.2d
861; see Wurzl v. Holloway (1996) 46 Cal.App.4th 1740,
1753–1754, 54 Cal.Rptr.2d 512 (Wurzl ); Common Wealth Ins.
Systems, Inc. v. Kersten (1974) 40 Cal.App.3d 1014, 1027,
115 Cal.Rptr. 653 [finding of *1247  estoppel to deny a
forgery “binding on appeal unless the contrary conclusion is
the only one to be reasonably drawn” from facts].)

 But a trial court's discretion is always delimited by the
applicable legal standards. (City of Sacramento v. Drew
(1989) 207 Cal.App.3d 1287, 1297–1298, 255 Cal.Rptr. 704.)
“The discretion conferred upon the court ‘is a discretion,
governed by legal rules, to do justice according to law or to the
analogies of the law, as near as may be.’ [Citation.] That is to
say, the range of judicial discretion is determined by analogy
to the rules contained in the general law and in the specific
body or system of law in which the discretionary authority
is granted.” (County of Yolo v. Garcia (1993) 20 Cal.App.4th
1771, 1778, 25 Cal.Rptr.2d 681.) Thus, a trial court lacks
discretion to misapply the law.

II

Unclean Hands

A. Legal Basis for the Judgment
We may affirm the judgment if the record supports any legal
ground found by the trial court. (Schubert v. Reynolds (2002)
95 Cal.App.4th 100, 110, 115 Cal.Rptr.2d 285 (Schubert ).)
The trial court found Andre had unclean hands, and also
applied an allied maxim of jurisprudence. Because those
entwined theories are supported by the record, we need not
address other theories discussed by the parties or the trial
court.

The parties agree that a forged deed is a nullity, even as

to bona fide purchasers,8 but that a party's conduct may
estop the party from asserting the deed is forged. (Bryce v.
O'Brien (1936) 5 Cal.2d 615, 616, 55 P.2d 488; Blaisdell v.

Leach (1894) 101 Cal. 405, 409, 35 P. 1019; Wutzke v. Bill
Reid Painting Service, Inc. (1984) 151 Cal.App.3d 36, 43–
45, 198 Cal.Rptr. 418 (Wutzke ); Gioscio v. Lautenschlager
(1937) 23 Cal.App.2d 616, 619, 73 P.2d 1230 [forged deed
“inoperative”]; cf. Schiavon v. Arnaudo Brothers (2000) 84
Cal.App.4th 374, 100 Cal.Rptr.2d 801 [where deed merely
voidable, bona fide purchaser may prevail].)

But a separate—and often overlapping—principle in such
cases is the “unclean hands” (or “clean hands”) doctrine:
“One who comes into equity *1248  must come with clean
hands.... Unconscientious conduct in the transaction may give
rise to the defense.” (13 Witkin, Summary of Cal. Law,
supra, Equity, § 9, p. 289; see Kendall–Jackson Winery,
Ltd. v. Superior Court (1999) 76 Cal.App.4th 970, 978, 90
Cal.Rptr.2d 743.)

 As the trial court found, the unclean hands doctrine may
prevent a party from attacking a forged deed. (Crittenden
**235  v. McCloud (1951) 106 Cal.App.2d 42, 234 P.2d 642

(Crittenden ); Merry v. Garibaldi (1941) 48 Cal.App.2d 397,
119 P.2d 768 (Merry ).)

In Merry, supra, 48 Cal.App.2d 397, 119 P.2d 768, when
Merry learned that a relative had forged documents to
encumber Merry's property, she said nothing, in order to
protect the family. (Merry, supra, at pp. 398–400, 119 P.2d
768.) Because of her silence, the defendants who had loaned
money on the property lost the opportunity to sue a bank for
wrongfully honoring a check. (Id. at pp. 400–401, 119 P.2d
768.) We upheld the denial of relief to Merry, finding “[h]er
agreement to conceal the crime and condone it places her in
little better position than the forger himself, so far as her attack
upon the legality of the transaction is concerned.” (Id. at p.
401, 119 P.2d 768.) We endorsed a statement of the unclean
hands doctrine—originally by Pomeroy, though we did not
cite Pomeroy—as follows: “ ‘ “[W]henever a party, who as
actor, seeks to set the judicial machinery in motion and obtain
some remedy, has violated conscience, or good faith, or other
equitable principle, in his prior conduct, then the doors of
the court will be shut against him in limine; the court will
refuse to interfere in his behalf, to acknowledge his right, or
to award him any remedy.” ’ ” (Ibid.; see 2 Pomeroy, Equity
Jurisprudence (5th ed. 1941) Maxim as to Clean Hands, §
397, pp. 91–92.) We also emphasized that “the [defendants]
were entirely innocent throughout the entire episode. They
advanced the money in good faith. On the other hand, plaintiff
agreed to conceal the commission of the felony.... In good
conscience, it was the imperative duty of plaintiff to speak
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out. Her silence deprived defendants of an opportunity to
recoup from the bank before the expiration of the statute of
limitations. Equity and justice should not compel defendants
to bear the loss.” (Merry, supra, 48 Cal.App.2d at p. 403, 119
P.2d 768.)

A similar result was reached in Crittenden, supra, 106
Cal.App.2d 42, 234 P.2d 642, where a party's failure to object
to a forgery “prevented defendant from learning the true facts
at a time when he might have obtained relief and before
he expended further moneys on the property.” (Crittenden,
supra, at p. 50, 234 P.2d 642.) Crittenden relied both on
the unclean hands doctrine and on the related maxim of
jurisprudence set forth in section 3543. (Id. at pp. 49–50,
234 P.2d 642.) That maxim of jurisprudence states in full as
follows: “Where one of two innocent persons must suffer by
the act of a third, he, by whose negligence it happened, must
be the sufferer.” (§ 3543.)

*1249   The trial court relied on Merry and Crittenden to
conclude that although Andre did not himself forge the deed
to McIntyre, by his actions and omissions in connection with
the title to the property, he had taken advantage of the forgery
and thus had unclean hands. Andre wrongfully sought to
control the house by filing a defective mechanic's lien, filing
a baseless quiet title action for his own benefit, and renting
the property to the Bovets for his own benefit.

Further, the trial court applied the allied maxim of

jurisprudence (§ 3543) just quoted.9

**236  In Wurzl, supra, 46 Cal.App.4th 1740, 54 Cal.Rptr.2d
512, property sellers were defrauded by a sham escrow set
up by the buyer, which resulted in a loan acquired by FDIC.
(Wurzl, supra, at pp. 1745–1747, 54 Cal.Rptr.2d 512.) They
filed a quiet title action, and in an alternate holding, the court
upheld the denial of relief based on section 3543, finding that
the owners were in a better position to avoid the loss, by more
carefully overseeing selection of the escrow company. (Id. at

pp. 1752–1754, 54 Cal.Rptr.2d 512.)10

Similarly, here the trial court found Andre knew the failure to
settle the estates was creating a problem, yet he sought to line
his own pockets while title remained in question.

Thus, based on unclean hands and the allied maxim, the trial
court denied Andre relief and left Dancy holding title to the
house, subject to Wachovia's deed of trust.

B. Andre's Unclean Hands Contentions
Andre argues five distinct points in his effort to show the
unclean hands doctrine was not properly applied in this case.
We will discuss these five points seriatim.

 1. Andre first contends the prior quiet title action was not
wrongful because if that suit had succeeded, the estates would
have benefitted. He *1250  relies on the rule that: “The heirs
or devisees may themselves, or jointly with the executor or
administrator, maintain an action to quiet title to the real
property of the estate against anyone except the executor or
administrator.” (Reed v. Hayward (1943) 23 Cal.2d 336, 340,
144 P.2d 561.) We agree that, on the death of each decedent,
title passed by virtue of the intestacy laws. (Prob.Code, §
7000.) “When a person dies, title to his or her property vests
in the heirs or devisees, subject to administration.” (Olson
v. Toy (1996) 46 Cal.App.4th 818, 825, 54 Cal.Rptr.2d 29;
see Dorland v. Dorland (1960) 178 Cal.App.2d 664, 669–
670, 3 Cal.Rptr. 262.) But title did not vest in Andre as an
individual in derogation of the collective rights of the heirs
of each decedent. Thus, the trial court properly viewed the
prior action as an effort by Andre (with vague participation by
Hennessy as a nominal coplaintiff) to obtain title for himself
wrongfully, in derogation of the rights of other heirs.

 Andre also contends that even if he acted wrongfully, the
prior quiet title suit was unrelated to the forgery, and “would
only impact the equitable relationship among the heirs to
the estate[s],” which do not include Wachovia, Dancy, or
McIntyre. Andre correctly states that unclean hands is not
a principle that punishes a bad actor generally, it “applies
only if the inequitable conduct occurred in a transaction
directly related to the matter before the court and affects
the equitable relationship between the litigants.” (California
Satellite Systems, Inc. v. Nichols (1985) 170 Cal.App.3d 56,
70, 216 Cal.Rptr. 180.) “The essence of the ‘clean hands'
doctrine is not that the plaintiff's hands are dirty but ‘that the
manner of dirtying renders inequitable the assertion of such
rights against the defendant.’ ” (Estate of Blanco (1978) 86
Cal.App.3d 826, 834, 150 Cal.Rptr. 645.)

**237   But Andre's quiet title suit alleged that McIntyre
obtained title by fraud and forgery. Andre failed to sue on
behalf of the heirs as a whole, and failed to prosecute the
action to conclusion. Andre blames Enos for abandoning the
case while Andre was incarcerated and unable to pay him. But
there is no evidence as to why Hennessy failed to appear, no
evidence why other heirs did not intervene, and no evidence
why incarceration prevented Andre from advancing the case.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942115828&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942115828&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113817&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113817&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113817&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113817&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3543&originatingDoc=I55a177979b5b11e191598982704508d1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113817&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113817&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3543&originatingDoc=I55a177979b5b11e191598982704508d1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3543&originatingDoc=I55a177979b5b11e191598982704508d1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996147720&pubNum=3484&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996147720&pubNum=3484&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996147720&pubNum=3484&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3543&originatingDoc=I55a177979b5b11e191598982704508d1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996147720&pubNum=3484&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996147720&pubNum=3484&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944112731&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944112731&pubNum=661&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS7000&originatingDoc=I55a177979b5b11e191598982704508d1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS7000&originatingDoc=I55a177979b5b11e191598982704508d1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996138570&pubNum=3484&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996138570&pubNum=3484&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960107928&pubNum=227&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960107928&pubNum=227&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137485&pubNum=227&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137485&pubNum=227&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137485&pubNum=227&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978118336&pubNum=227&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978118336&pubNum=227&originatingDoc=I55a177979b5b11e191598982704508d1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Estates of Collins & Flowers, 205 Cal.App.4th 1238 (2012)
141 Cal.Rptr.3d 227, 12 Cal. Daily Op. Serv. 5148, 2012 Daily Journal D.A.R. 6144

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 6

(See Wantuch v. Davis (1995) 32 Cal.App.4th 786, 792–793,
39 Cal.Rptr.2d 47 [prisoner's right of access to courts in civil
case].) The record supports the trial court's finding that the
dismissal was caused by Andre's dilatory conduct.

 The result was that McIntyre prevailed in the quiet title
action, and her attorney and a real estate fraud detective
advised her that she had good title. A person is required to
make a “reasonable inquiry” about title, “not an exhaustive
one” (First Fid. Thrift & Loan Assn. v. Alliance Bank (1998)
60 Cal.App.4th 1433, 1445, 71 Cal.Rptr.2d 295), and it is
reasonable for a person to accept the advice of counsel.
(See Century 21 Deep South *1251  Properties, Ltd. v.
Corson (Miss.1992) 612 So.2d 359, 374 (Century 21 ) [legal
malpractice based on title opinion; “[r]eliance on a licensed
professional to perform his work competently is [eminently]
reasonable”]; accord, De Rosa v. Transamerica Title Ins.
Co. (1989) 213 Cal.App.3d 1390, 1397–1398, 262 Cal.Rptr.
370 [advice of counsel generally shows probable cause].)
Thus, the trial court could properly find that by wrongfully
suing to quiet title to the house and then negligently failing
to prosecute the case to conclusion, Andre's actions left
McIntyre with apparent title to the house.

Therefore, we reject Andre's view that the quiet title suit was
unrelated to the forgery: It exacerbated title confusion.

 2. Andre next contends his act of renting the house to the
Bovets does not show unclean hands because he made the
property productive. But there is no evidence he kept rental
payments in trust for all the heirs. Therefore, the record shows

he wrongfully profited by the title problem.11

Andre also argues the wrongful act of renting the property did
not touch on the rights of defendants, only the other heirs. But
the rental agreement gave Andre an incentive to refrain from
settling the estates. Had he acted for the estates, title would
have been settled before Dancy acquired the property; thus,
his actions relate directly to the harm Dancy and Wachovia
would suffer if the forged deed were nullified.

3. In a claim connected to the previous point, Andre asserts
he had no duty to straighten out the affairs of the estates, and
in any event he acted diligently.

For the reasons discussed ante, we disagree with Andre's
concept of duty. He relies on the following statement of law:
“The owner of property is justified in relying upon his title;
and he is under no obligation to proceed against all persons

who may assert a hostile title, although another person might
be deceived by the apparent genuineness of such hostile title.”
(Meley v. Collins (1871) 41 Cal. 663, 678.) Although we
accept that an owner is not **238  required to file a quiet
title suit every time some cloud on the title crests the horizon,
here Andre was not an owner. He was one heir out of many,
yet he personally profited by the delay in settling the estates.
The trial court properly found Andre took advantage of the
situation.

Andre's second point, that he acted diligently, is based on
two claims, (1) that he “aggressively asserted his right to
possession in fending off two *1252  attempts by” Dancy to
evict him, and (2) that he promptly filed the instant petition

after he was appointed administrator of the estates.12 But,
as Andre elsewhere concedes, the unlawful detainer action
did not affect title to the property, only possession. (See 5
Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 638, p. 70.)
And Andre did not petition for appointment as administrator
promptly after the quiet title action was dismissed in 2005.
Although he knew the forged deed was still outstanding, he
rented the house to the Bovets, and did not seek appointment
as administrator until after the loan was made. Therefore, the
record belies Andre's claim that he acted diligently.

4. Andre next contends Dorothy acted properly in delaying
probating the estate of her husband, Augustus.

Because Dorothy is not the administrator of either estate, it is
not clear how this point would benefit Andre. The trial court
found members of Andre's family failed to act diligently, but
the finding that Andre had unclean hands does not hinge on
the conduct or inaction of others. Further, reading Dorothy's
testimony in the light favorable to the judgment, her motive
was to preclude Tavio Bell's mother from obtaining an interest
to which she may have been legally entitled, stemming from
child support obligations. That is a wrongful motive.

Andre also contends Dorothy's act of “failing to probate
would only have hypothetically harmed Tavio and arguably
Tavio's mother, both non-parties, and certainly would have
nothing to do with a forgery or deed of trust depending
thereupon.” But the trial court could rationally infer that
Dorothy, by her inaction, helped continue to cloud title, and
benefitted by rendering Tavio's mother's claims progressively

more stale.13

5. Lastly, Andre contends there was no proof Joseph forged
the deed to McIntyre. But the judgment does not hinge on
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proof that Joseph was the forger. The key point, which was
uncontested, was that the deed to McIntyre was a forgery.

 The statement of decision does state that Andre and
McIntyre “suspected” Joseph forged the deed. Assuming
this finding is relevant (which it is not) the record supports
it. McIntyre testified she knew Joseph was responsible and
Andre conceded in his deposition that he had not asked Joseph
about the deed because “once I found out he was the one who
did it, I was afraid of him myself.” Wachovia also points out
that the forged deed contains misspellings *1253  similar to
those in the quitclaim deed Joseph previously signed, which
tends to corroborate the view that he was the forger. Thus, the
record supports the trial court's finding.

C. Other Equitable Grounds
Andre contends the facts do not support a finding of
traditional equitable estoppel or ratification, legal theories
discussed in some of the cases cited by the trial court.
**239  However, as we have explained, because we uphold

the central finding that unclean hands (and the somewhat
overlapping § 3543 maxim of jurisprudence) bars his action,
it is not necessary to address other legal theories. (Schubert,
supra, 95 Cal.App.4th at p. 110, 115 Cal.Rptr.2d 285.)

D. Defendants' Alleged Unclean Hands
Andre contends that because defendants have unclean hands,
the trial court should not have applied the doctrine against
him. We address his various contentions seriatim.

1. Andre first claims the earlier quiet title action gave
McIntyre actual notice that the deed was forged. However,
as we noted ante, McIntyre prevailed in that action, then was
advised by counsel and a detective that her title was good. The
trial court could find that it was reasonable for McIntyre to
rely on the advice of counsel (Century 21, supra, 612 So.2d
at p. 374) and was not compelled to find that McIntyre, even
if wrong about the deed, acted in bad faith.

2. Dancy, too, relied on the opinion of McIntyre's counsel
about title, and thereafter spent money improving the property
and clearing a tax delinquency. The trial court was not
compelled to find Dancy acted improperly.

Here, and elsewhere in his briefing, Andre points to Enos's
testimony that he told Dancy the deed to McIntyre was forged.
We now explain why we must conclude the trial court did not
credit Enos's testimony on this point.

As mentioned earlier, Enos testified he made statements to
Dancy, and to either an escrow officer or a title officer to
the effect that the chain of title was defective because of a
deed signed by “two dead guys.” The statement of decision
refers to the person with whom Enos spoke as an escrow
officer, impliedly resolving one conflict in Enos's testimony.
However, the statement of decision does not find Enos warned
anybody about a forgery and does not even refer to the “dead
guys” testimony.

Andre argues Enos's testimony about mentioning the forgery
to Dancy and the escrow officer was “unimpeached” and
therefore must be *1254  taken as true. But Dancy denied
Enos told him details about the case, and in any event the
trial court was not required to credit all of Enos's testimony.
(See Hicks v. Reis (1943) 21 Cal.2d 654, 659–660, 134 P.2d
788 [“Provided the trier of the facts does not act arbitrarily,
he may reject in toto the testimony of a witness, even though
the witness is uncontradicted”]; Beck Development Co. v.
Southern Pacific Transportation Co. (1996) 44 Cal.App.4th
1160, 1204, 52 Cal.Rptr.2d 518.)

The statement of decision merely states Enos was told that the
escrow officer knew of the lis pendens, and that Enos replied
to her that he no longer represented Andre. The fact the trial
court did not explicitly reject any part of Enos's testimony
or mention the “dead guys” testimony is insignificant. (See
Ingredient Communication Council, Inc. v. Lungren (1992) 2
Cal.App.4th 1480, 1497, 4 Cal.Rptr.2d 216 [“ ‘A trial court
in rendering a statement of decision ... is required only to
state ultimate facts rather than evidentiary facts.’ ” (citation
omitted.)].)

 Because Andre did not object to the statement of decision
or propose additional findings, we must infer the trial court
rejected the part of Enos's testimony about mentioning a
deed from “two dead guys.” (In re Marriage of Arceneaux
(1990) 51 Cal.3d 1130, 1133–1134, 275 Cal.Rptr. 797, 800
P.2d 1227 [“the party must state any objection [he may have]
to the **240  statement [of decision] in order to avoid an
implied finding on appeal in favor of the prevailing party”];
see Brown v. Grimes (2011) 192 Cal.App.4th 265, 278, fn. 4,
120 Cal.Rptr.3d 893.)

Therefore, we reject Andre's contention that Dancy was on
notice about the forged deed before he took title.
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 3. Andre next asserts the trial court should have found the
lis pendens gave Dancy (and presumably Wachovia) notice of
the forged deed. We disagree.

 “In effect, a notice of lis pendens ‘ “republishes” ’ the
pleadings. [Citation.] Thus a potential buyer of the property
should be able [to] go the courthouse and look up the
documents (the pleadings) in the court proceeding which
might affect title or possession of the real property he or she
is thinking of buying or lending money on.” (Gale v. Superior
Court (2004) 122 Cal.App.4th 1388, 1396, 19 Cal.Rptr.3d
554; see Behniwal v. Mix (2007) 147 Cal.App.4th 621, 638,
54 Cal.Rptr.3d 427.) The trial court correctly concluded that
the lis pendens lacked materiality once the underlying action
was dismissed. (See Garcia v. Pinhero (1937) 22 Cal.App.2d
194, 196, 70 P.2d 675 [when “the action wherein the notice
is filed ceases to be pending and is terminated the notice
of its pendency has fully performed its office and may not
be relied upon to afford constructive notice that a similar
action may *1255  subsequently be instituted”]; 54 C.J.S.
(2005) Lis Pendens, § 25, pp. 516–517.) The fact the dismissal
was not on the merits does not change the fact that anybody
checking the courthouse files after that time—such as Dancy
or Wachovia—would have found no pending action affecting
title.

4. Andre next contends Wachovia had actual notice of the
forgery, but this claim is based on the part of Enos's testimony
we have already explained we must infer was rejected.

5. Lastly, the trial court found Alliance Title—which went out
of business and is not a party—had been negligent, and Andre
contends the trial court erred by not imputing Alliance Title's
knowledge to Wachovia.

 Alliance Title wore two hats, acting both as the escrow holder
for the loan and as the title insurer. A title insurer's knowledge
is not imputed to the buyer, because the title insurer is not the
buyer's agent. (Lewis v. Superior Court (1994) 30 Cal.App.4th
1850, 1869–1870, 37 Cal.Rptr.2d 63.) However, an escrow
officer's knowledge is imputed to the buyer, because the
escrow officer is the agent of all parties. (In re Marriage of
Cloney (2001) 91 Cal.App.4th 429, 438–442, 110 Cal.Rptr.2d
615.) Andre asserts that because Alliance Title acted in both
capacities, the knowledge of all of its employees is imputed
to Wachovia.

 As stated by a leading practice guide, “when the same entity
acts as both title insurer ... on the one hand, and escrow holder

on the other hand, knowledge obtained as a title insurer ...
is not imputed to the principal in the escrow.” (3 Miller &
Starr, Cal. Real Estate (3d ed. 2010) Escrows, § 6:28, p.

6-120.)14 We agree with Andre that the knowledge of the
Alliance Title escrow officer should be **241  imputed to
Wachovia. However, according to the statement of decision,
the escrow officer merely knew about the lis pendens from
the dismissed quiet title action. As we have already explained,
that knowledge did not carry with it notice that the deed to

McIntyre was a forgery.15

*1256  Accordingly, Andre has not demonstrated that the
trial court erred by failing to find any defendant had unclean
hands.

III

Alleged Innocent Heirs

Andre asserted for the first time in his reply brief that there
are innocent heirs, and even if he acted wrongfully, “It would
be entirely perverse that the result of such a wrong is that the
innocent parties should suffer further.”

Ordinarily, we do not entertain arguments tendered for the
first time in the reply brief, in part because the other side has
not had a chance to be heard. (See Savient Pharmaceuticals,
Inc. v. Department of Health Services (2007) 146 Cal.App.4th
1457, 1472, 53 Cal.Rptr.3d 689; Utz v. Aureguy (1952) 109
Cal.App.2d 803, 808, 241 P.2d 639.)

However, we ordered supplemental briefing to consider
whether Andre's conduct before he became the administrator
of the estates could be charged to the estates. Dancy and
Wachovia in part object that this issue was not raised in the
trial court and has been forfeited.

 We have explained before that we are free to raise issues
that have been overlooked by counsel. (Walton v. City of Red
Bluff (1991) 2 Cal.App.4th 117, 129–130, 3 Cal.Rptr.2d 275.)
“However, ‘if the new theory contemplates a factual situation
the consequences of which are open to controversy and were
not put in issue or presented at trial the opposing party should
not be required to defend against it on appeal.’ ” (Richmond
v. Dart Industries, Inc. (1987) 196 Cal.App.3d 869, 879, 242
Cal.Rptr. 184.)
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 In this case we agree with defendants that Andre has forfeited
the issue. Whether the unclean hands doctrine applies turns
on the particular facts of the specific case. The doctrine
“must be pleaded or called to the attention of the trial
court in order that it may pass on the defense and also to
permit the person against whom it is sought to be applied
the opportunity to present such evidence as might bear on
that issue.” (Fibreboard Paper Products Corp. v. East Bay
Union of Machinists (1964) 227 Cal.App.2d 675, 726–727,
39 Cal.Rptr. 64, italics added.) The unclean hands issue was
squarely presented in the trial court, and Andre had the
opportunity to present all the evidence on the issue he wished.
Andre did not present any evidence that any heirs that have
not aided, ratified, or acquiesced in his actions actually exist
in this case.

Therefore, even were we to conclude that preappointment
conduct of an administrator should not necessarily be charged
against an estate, in order to *1257  protect innocent heirs,
Andre did not present facts showing any innocent heirs exist
in this case, and defendants have not had an opportunity
to litigate the point. Accordingly, Andre has forfeited this

issue.16

**242  We also observe that Andre's misconduct could have
provided grounds to deny his appointment as administrator,
or to remove him. (See Prob.Code, §§ 8402, 8502; Coffey's
Probate Decisions: Estate of Mahoney (1902) 6 Coffey's Prob.
Dec. 1, 12; 14 Witkin, Summary of Cal. Law, supra, Wills
and Probate, § 433, pp. 513–514; id., § 453, p. 533; Annot.,
Construction and effect of statutory provision that no person
is competent to act as executor or administrator whom court
finds incompetent by reason of want of integrity (1960) 73
A.L.R.2d 458.) Personal Representative–Integrity (1960) 73
A.L.R.2d 458.) Once the defense raised unclean hands, Andre
could have resigned, or aggrieved heirs could have petitioned
for his removal. Further, any heirs aggrieved by the judgment
could have moved to vacate it, and thereby achieved party
status to preserve their rights. (See People ex rel. Reisig
v. Broderick Boys (2007) 149 Cal.App.4th 1506, 1516, 59
Cal.Rptr.3d 64.) None did.

It would be inappropriate for this court to speculate that
innocent heirs will be harmed by the judgment, when Andre
failed to raise this factual issue in the trial court, and where

no such heirs have emerged to date.17

IV

Other Pleaded Claims

In addition to seeking to quiet title, the instant probate petition
sought cancellation of the forged deed to McIntyre, the deed
to Dancy, and the deed of trust securing the loan made by
Wachovia, and sought damages for slander of title against
Dancy and McIntyre, and alleged fraud.

The claims regarding the various deeds necessarily fail,
because we affirm the trial court's central finding that Andre
is precluded from attacking the forged deed to McIntyre.

*1258  Andre makes a stray reference to his slander of title
and fraud claims, but fails to separately head and argue those
theories. Accordingly, we deem them to be abandoned. (See
Opdyk v. California Horse Racing Bd. (1995) 34 Cal.App.4th
1826, 1830–1831, fn. 4, 41 Cal.Rptr.2d 263 9 Witkin, Cal.
Procedure, supra, Appeal, § 701, p. 769.) Moreover, it
appears those theories hinge on whether the deed to McIntyre
was a nullity, and the argument that its recordation—and
Dancy's recordation of his deed—clouded title. (See Seeley
v. Seymour (1987) 190 Cal.App.3d 844, 858, 237 Cal.Rptr.
282 [slander of title elements].) Our holding, effectively
validating those two deeds, vitiates Andre's slander of title
and fraud claims.

V

Conclusion as to Title

We now clarify our holding: Dancy holds good title to the
property, subject to the deed of trust securing Wachovia's
loan. Neither of the estates, nor any of the heirs of decedents
Augustus Collins and Elijah Flowers, retain any interest in the
property. This conclusion is without prejudice to any liens or
other interests that may have arisen postjudgment.

**243  DISPOSITION

The judgment is affirmed. Petitioner Andre Flowers shall
pay each of the respondent's costs. (Cal. Rules of Court, rule
8.278.)
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Nicholson, Acting P.J., and Butz, J., concurred. All Citations
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Footnotes
1 Because so many persons mentioned at trial share last names, we refer to a number of people by their first names for

clarity.

2 The minute order references a local rule providing for sanctions, including dismissal, for the failure to comply with local
rules. Andre asserts without citation to the record that the dismissal was without prejudice, but the minute order does not
so state, and Andre does not explain why it would matter either way.

3 That eviction action has been abated.

4 Elijah's alleged intestate heirs are his surviving spouse, Tamara Flowers, and his children, Andre, Joseph, Hennessy,
Mattie Flowers, Anthony Flowers, and Elijah R. Flowers. Augustus's alleged intestate heirs are his surviving spouse,
Dorothy Collins, and his son, Tavio Bell.

5 No party argues that substantial evidence shows Andre set the fire. The trial court did note testimony “that the value of
the property is now less than the amount owed on it.”

6 As explained later, Enos's testimony was not fully credited. Dancy testified Enos told him he no longer represented Andre,
but gave him no details about the case. During Dancy's cross-examination of Enos about whether Enos admitted telling
Dancy that Enos “had no business leaving that garbage [the lis pendens] out there” Enos testified he did not recall making
that statement. Contrary to Andre's view, this exchange does not show Enos told Dancy about the forgery or the lis
pendens. Dancy was not testifying at that point, he was cross-examining Enos; thus his question and any implication
associated with it is not evidence.

7 As we explain in the Discussion, post at IID., we presume that the trial court did not credit Enos's testimony that he warned
Dancy or a bank officer about a deed from “two dead guys.”

8 Neither McIntyre nor Dancy qualify as a “bona fide” purchaser, which requires payment of consideration. (12 Witkin,
Summary of Cal. Law (10th ed. 2005) Real Property, § 328, p. 385; Gates Rubber Co. v. Ulman (1989) 214 Cal.App.3d
356, 364, 262 Cal.Rptr. 630.) Dancy paid nothing, and although McIntyre testified Joseph owed her money, she did not
accept the deed in satisfaction of her claim.

9 Some early cases equated forgery with criminal conduct, and indicated this maxim would not apply in such cases. (Burns
v. Ross (1923) 190 Cal. 269, 276–277, 212 P. 17; Walsh v. Hunt (1898) 120 Cal. 46, 52–53, 52 P. 115.) However, later
cases endorse its application “where circumstances are presented which establish negligence or some other misconduct
by the other party, which contributed to the loss.” (Trout v. Taylor (1934) 220 Cal. 652, 656–657, 32 P.2d 968; see
Reusche v. California Pacific Title Ins. Co. (1965) 231 Cal.App.2d 731, 738–739, 42 Cal.Rptr. 262; Asp v. Lowry (1953)
117 Cal.App.2d 81, 85, 254 P.2d 967; Overton v. Harband (1935) 6 Cal.App.2d 455, 462–464, 44 P.2d 484.)

10 The primary holding in Wurzl was that the often colorfully misnamed “Dench Doom” doctrine applied. (See D'Oench,
Duhme & Co. v. FDIC (1942) 315 U.S. 447, 62 S.Ct. 676, 86 L.Ed. 956.)

11 Andre asserts that because he rented only the “front” of the house to the Bovets and lived in the back, “the expenses
associated with the property could have exceeded” any rental income he received. Because he provides no record
citations to support this claim, it is forfeited. (Duarte v. Chino Community Hospital (1999) 72 Cal.App.4th 849, 856, 85
Cal.Rptr.2d 521.)

12 Andre fails to mention that his “aggressive” behavior included threats of violence.

13 While neither Bell nor Dorothy are parties, Andre himself alleges that they are Augustus's heirs, and therefore that they
are persons “interested” in the outcome of this case.

14 Andre relies on the general rule that, “An agent is under a duty to inform the principal of matters in connection with the
agency that the principal would desire to know about. [Citation.] Even if the agent fails to do so, the principal will in most
cases be charged with that notice.” (3 Witkin, Summary of Cal. Law, supra, Agency and Employment, § 150, p. 195.) But
the more specific rules governing title and escrow officers, discussed ante, apply to this case.

15 Some title insurance policies protect against forged deeds, (see Wutzke, supra, 151 Cal.App.3d at p. 44, fn. 5, 198
Cal.Rptr. 418) and in the trial court Andre asserted a policy did so in this case. But insurance does not eliminate harm; it
shifts losses to the insurer, who then has subrogation rights. (See Paterno v. State of California (2003) 113 Cal.App.4th
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998, 1025, 6 Cal.Rptr.3d 854.) Andre has not explained how title insurance would change the equities of the parties
amongst themselves.

16 In part, Andre cites Lamkin v. Vierra (1961) 198 Cal.App.2d 123, 17 Cal.Rptr. 805 for the proposition that an administrator's
appointment does not “relate back” to validate preappointment acts. But nothing in that case suggests that the
preappointment misconduct of an administrator cannot be charged to an estate, nor does the case address the objection
that Andre forfeited the point by failing to produce appropriate evidence at trial.

17 We do not mean to suggest any heirs actually committed or acquiesced in any misconduct by Andre, we merely conclude
Andre cannot raise the possibility that innocent heirs exist for the first time on appeal, to attack the unclean hands finding
made by the trial court based on evidence presented at trial. We express no view about whether any innocent heirs may
have a valid claim against Andre.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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38 Cal.App.4th 1574, 45 Cal.Rptr.2d 822, 95 Cal.
Daily Op. Serv. 7925, 95 Daily Journal D.A.R. 13,573

FORT MOJAVE INDIAN TRIBE
et al., Plaintiffs and Appellants,

v.
CALIFORNIA DEPARTMENT OF

HEALTH SERVICES et al., Defendants
and Appellants; US ECOLOGY, INC.,
Real Party in Interest and Appellant;

CALIFORNIA RADIOACTIVE
MATERIALS MANAGEMENT

FORUM, Intervener and Appellant.

No. B086429.
Court of Appeal, Second

District, Division 2, California.
Oct 5, 1995.

SUMMARY

A Native American tribe and three nonprofit corporations
sought a writ of mandate to invalidate the decision of the state
Department of Health Services to approve an environmental
impact report and license for the construction and operation
of a low-level radioactive waste disposal facility in the desert.
The trial court denied the petition on all substantive grounds,
but ruled that the approvals be set aside and reconsidered
in light of a scientific report, issued after their grant, which
discussed the possibility of contamination of the Colorado
River from the facility. (Superior Court of Los Angeles
County, No. BS 025623, Robert H. O'Brien, Judge.)

The Court of Appeal reversed, with directions to enter
judgment denying the petition for a writ of mandate,
concluding that there was insufficient basis to remand the
matter for reconsideration. The court held that the trial court
erred in finding that Code Civ. Proc., § 1094.5, subd. (e),
which provides for remand for reconsideration in light of
newly discovered or improperly excluded evidence, justified
remand here. The scientific report did not constitute evidence
of events which took place after the administrative decision,
but was a restatement and elaboration of its authors' opinions
about possible features of the site which the department had
already taken into account. In context, requiring renewed
reconsideration of the department's decisions in light of the

authors' renewed exposition of their opinions would create
a revolving rehearing, and undermine the prospect of a
final decision of this matter. The court also held that that
late submission of the scientific report did not require a
supplemental environment impact report (EIR). The court
also held that substantial evidence supported the trial court's
findings of adequate treatment in the EIR regarding the
waste stream, the possibility of groundwater contamination,
the safety qualifications of the *1575  company selected
to operate the facility, assurances of ongoing maintenance,
and adequate treatment of the facility's impact on the desert
tortoise's habitat. Additionally, the court held that pending
federal hearings necessitated by federal designation of the site
as a critical habitat for the desert tortoise did not preclude
approval of the EIR. Finally, the court held that the procedures
approved for the licensing hearings were proper. (Opinion by

Fukuto, J., with Boren, P. J., and Brandlin, J.,* concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1)
Pollution and Conservation Laws § 2.9--California
Environmental Quality Act--Proceedings--Judicial Review--
Independent Judgment or Substantial Evidence Test.
In a writ proceeding brought by a Native American tribe
and three nonprofit corporations to invalidate the decision
of the state Department of Health Services approving an
environmental impact report and license for the construction
and operation of a low-level radioactive waste disposal
facility in the desert, the trial court erred in applying
the independent judgment test rather than the substantial
evidence test in considering whether the evidence supported
the department's findings. The independent judgment test
applies when the administrative decision subject to review
substantially affects a party's fundamental vested right.
Although the tribe's long-established rights to water in and
from the Colorado River are fundamental and vested, because
the department had not acted, directly or indirectly, to
displace, abridge, or otherwise interfere with the tribe's water
rights, this case was not subject to the independent judgment
test.

(2a, 2b)
Pollution and Conservation Laws § 2.9--California
Environmental Quality Act--Proceedings--Judicial Review--
Remand for Reconsideration--Newly Discovered Evidence.
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In a writ proceeding brought by a Native American tribe
and three nonprofit corporations to invalidate the decision
of the state Department of Health Services approving
an environmental impact report (EIR) and license for
the construction and operation of a low-level radioactive
waste disposal facility in the desert, the trial court erred
in finding that Code Civ. Proc., § 1094.5, subd. (e),
which provides for remand for reconsideration in light of
newly discovered or improperly excluded evidence, justified
remand for reconsideration in light of a scientific report
*1576  that alleged deficiencies in the EIR, but was

submitted after completion of it. The scientific report did
not constitute evidence of events which took place after
the administrative decision, but was a restatement and
elaboration of its authors' opinions about possible features
of the site which the department had already taken into
account. In context, requiring renewed reconsideration of
the department's decisions in light of the authors' renewed
exposition of their opinions would create a revolving
rehearing, and undermine the prospect of a final decision of
this matter.

[See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real
Property, § 62.]

(3)
Administrative Law § 112--Judicial Review and Relief--
Administrative Mandamus--New or Improperly Excluded
Evidence.
Code Civ. Proc., § 1094.5, subd. (e), which authorizes the
court in an administrative mandamus proceeding to remand
the case for reconsideration if the court finds that there is
newly developed evidence, has been interpreted to apply
only to the receipt of evidence of events which took place
after the administrative hearing. Although remand in light
of evidence that did not come into existence until after an
administrative hearing is not prohibited in administrative
mandamus proceedings as it is in quasi-legislative mandamus
proceedings under Code Civ. Proc., § 1094.5, subd. (e)),
the concerns that prompted that prohibition apply equally
in administrative mandamus cases. Section 1094.5, subd.
(e), opens a narrow, discretionary window for additional,
newly discovered evidence; routine allowance thereunder of
conflicting scientific opinions created after the administrative
decision would render the finality of administrative decisions
uncertain and attenuated.

(4)

Pollution and Conservation Laws § 2.9--California
Environmental Quality Act--Proceedings--Judicial Review--
Requirement of Supplemental Environmental Impact Report.
In a writ proceeding brought by a Native American tribe
and three nonprofit corporations to invalidate the decision
of the state Department of Health Services approving an
environmental impact report (EIR) and license for the
construction and operation of a low-level radioactive waste
disposal facility in the desert, the trial court erred in
finding that late submission of a scientific report required
a supplemental EIR. The scientific report did not meet
statutory criteria for preparation of a supplemental EIR under
the California Environmental Quality Act (CEQA) (Pub.
Resources Code, § 21000 et seq.). The report arrived after
the department *1577  had approved the project; information
appearing after an approval does not require reopening of
that approval. Additionally, the report did not show any new
or more severe environmental impact of the project (or any
newly feasible mitigation measure). The report constituted
further analyses of issues of risks of transport of escaped
wastes to groundwater, and concern of their transit to the
Colorado River, issues already studied and addressed in the
EIR. The report thus provided only another point of view.

(5)
Administrative Law § 112--Judicial Review and Relief--
Administrative Mandamus--Scope and Extent of Review--
Abuse of Discretion.
In reviewing contentions raised by a petitioner who brings
a writ of mandate to overturn an administrative order or
decision, the ultimate question is whether there was any
prejudicial abuse of discretion (Code Civ. Proc., § 1094.5,
subd. (b)). By “abuse of discretion” is meant that the findings
were not supported by substantial evidence or that the
administrative agency did not proceed in the manner required
by law.

(6)
Pollution and Conservation Laws § 2.6--California
Environmental Quality Act--Environmental Impact Reports--
Sufficiency--Future Impact--Radioactive Waste Stream.
Substantial evidence supported the trial court's finding that
the environmental impact report (EIR) prepared for the
construction and operation of a low-level radioactive waste
disposal facility adequately and accurately described the
project with regard to its “waste stream,” that is, the types
and quantities of radioactive matter that would be placed in
the repository during the 30 years it would be open to receive
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waste. With reference to plutonium-239, a very long-lived
radioactive substance, the higher projected disposal amount
attributable to speculation concerning decommissioning of
nuclear power plants was known to the public through a table
in the EIR that contained the higher projected amount as
well as an extensive, critical, public report. A report that a
pharmaceutical company would greatly reduce the amount
of tritium, a short-lived radioactive substance, intended for
disposal, giving rise to speculation that potentially more toxic
waste might be received in the project, also did not establish
a deficiency in the EIR.

(7)
Pollution and Conservation Laws § 2.3--California
Environmental Quality Act--Environmental Impact Reports--
Sufficiency--Radioactive Waste--Groundwater Connection.
Substantial evidence supported the trial court's finding that
the environmental impact report *1578  (EIR) prepared for
the construction and operation of a low-level radioactive
waste disposal facility adequately analyzed the possibility
of groundwater connection between the project site and
the Colorado River. The state Department of Health
Services, which approved the EIR, determined that such
connections, and the possibility of adverse environmental
effects therefrom, were untenable and further reexamined
that conclusion after receipt of a critical scientific report.
Although there was a difference of opinion among experts,
that alone does not provide grounds for rejection of an EIR.

(8)
Pollution and Conservation Laws § 2.3--California
Environmental Quality Act--Environmental Impact Reports--
Sufficiency--Public Distribution of Incorporated Documents.
Substantial evidence supported the trial court's finding that
the environmental impact report (EIR) prepared by the
state Department of Health Services for the construction
and operation of a low-level radioactive waste disposal
facility was adequate, even though various documents
incorporated by reference into the license application, which
was incorporated into the EIR, were not publicly distributed.
The license application itself was a generally accessible
matter of public record as required by the California
Environmental Quality Act for documents incorporated by
reference into an EIR (Pub. Resources Code, § 21060). Even
assuming that the department did not publicly release certain
subsidiary license documents, there was no showing that the
error was prejudicial. Neither did the ultimate release of some

of the doubly incorporated material require a supplemental
EIR (Pub. Resources Code, § 21166).

(9)
Pollution and Conservation Laws § 2.8--California
Environmental Quality Act--Proceedings--Agency Findings
and Project Approval--Prior to Related Public Hearings.
In a writ proceeding brought by a Native American tribe
and three nonprofit corporations to invalidate the decision
of the state Department of Health Services approving an
environmental impact report (EIR) and license for the
construction and operation of a low-level radioactive waste
disposal facility in the desert, the department did not violate
the California Environmental Quality Act (Pub. Resources
Code, § 21000 et seq.), by certifying the EIR before conduct
of the hearings that the Secretary of the Interior requested
of the Governor. The EIR covered the relevant issues,
and the department considered them before certification
and approval. The impending further hearing was an ad
hoc requirement by the Secretary for his approval of site
transfer; it was neither required by, nor a precondition to, the
department's approval of the EIR. *1579

(10)
Pollution and Conservation Laws § 2.8--California
Environmental Quality Act--Proceedings--Agency Findings
and Project Approval--Safety Qualifications of Licensee.
In a writ proceeding brought by a Native American tribe
and three nonprofit corporations to invalidate the decision
of the state Department of Health Services approving an
environmental impact report (EIR) and license for the
construction and operation of a low-level radioactive waste
disposal facility in the desert, substantial evidence supported
the trial court's finding that the company licensed by the
department to operate the facility was qualified as to its
safety capability. The company had previously operated four
of the six low-level radioactive waste disposal facilities in
the country, three of which had been closed for various
reasons, one of them becoming a Superfund cleanup site.
However, the Superfund cleanup site had been an old facility,
licensed before promulgation of federal regulations, and the
company was credited by state officials with adhering to
proper practices at the time. Although the company was
ranked last out of four applicants early in the selection
process, it was also found qualified. The department was
apprised of and took into account all of the company's record,
good and bad.
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(11)
Pollution and Conservation Laws § 2.8--California
Environmental Quality Act--Proceedings--Agency Findings
and Project Approval--Assurances of Ongoing Maintenance
of Waste Disposal Facility.
In a writ proceeding brought by a Native American tribe
and three nonprofit corporations to invalidate the decision
of the state Department of Health Services approving an
environmental impact report (EIR) and license for the
construction and operation of a low-level radioactive waste
disposal facility in the desert, substantial evidence supported
the trial court's finding that sufficient documentation of
assurances of ongoing maintenance of the facility by the
owner following its closure had been provided. Although the
federal government was the site owner, the lease and license
were specifically contingent upon the federal government's
transfer of the land to the state, and the lease agreement with
the state was binding with respect to ongoing maintenance
obligations.

(12)
Pollution and Conservation Laws § 2.3--California
Environmental Quality Act--Environmental Impact Reports--
Sufficiency--Impact on Critical Species Habitat.
Substantial evidence supported the trial court's finding that
the environmental impact report (EIR) approved by the state
Department of Health Services for the construction and
operation of a low-level radioactive waste disposal facility in
*1580  the desert adequately considered the project's effect

on the desert tortoise's habitat. Although the site was federally
designated as a critical habitat for the tortoise during the
approval process, the EIR anticipated that recharacterization
of the site's status. The department's findings that mitigation
measures adopted would reduce the project's impacts on the
species to insignificant levels were unaffected by the federal
redesignation. The EIR's discussion of cumulative impacts on
the tortoise's habitat was also legally sufficient. Although the
federal critical habitat designation necessitated an additional,
pending, federal scientific review, the EIR had already served
the practical and informational functions of the California
Environmental Quality Act (Pub. Resources Code, § 21000
et seq.), with respect to this project's impact on the tortoise
and its habitat.

(13)
Pollution and Conservation Laws § 8--Pollution--Radiation--
Licensing Hearing--Right of Participation By Interested
Parties.

In a writ proceeding brought by a Native American tribe and
a nonprofit corporation to invalidate the decision of the State
Department of Health Services approving an environmental
impact report and license for the construction and operation
of a low-level radioactive waste disposal facility in the
desert, the trial court correctly found that petitioners' rights
to participate in the licensing process were not abridged.
The nonprofit corporation requested and received party
status in the proceeding pursuant to Health & Saf. Code, §
25845, subd. (a), and participated in the license hearings.
The Native American tribe did not request party status or
submit a proposal for participation pursuant to 10 C.F.R.
§§ 61.70-61.73 (1995). However, the tribe did make its
opposition to the project known to the department, and met
with the department before the hearings were held.

(14)
Pollution and Conservation Laws § 8--Pollution--Radiation--
Licensing Hearing--Procedure--Compliance With State and
Federal Regulatory Provisions.
In a writ proceeding brought by a Native American tribe
and three nonprofit corporations to invalidate the decision of
the state Department of Health Services (DHS) approving an
environmental impact report and license for the construction
and operation of a low-level radioactive waste disposal
facility in the desert, the trial court correctly found that the
procedures adopted for the public hearings on the license
application were proper. By declining to require formal
Administrative Procedure Act (APA)-type hearings in Health
& Saf. Code, § 25845, subd. (a), the Legislature necessarily
left hearing procedures to the discretion of DHS. Since the
1990 hearing procedure *1581  comprised information and
instructions regarding only the one hearing, it was not a
regulation as defined by the APA (Gov. Code, § 11342, subd.
(g)), and thus compliance with APA provisions regarding
regulations was not required. The 1990 hearing was properly
noticed, and DHS's failure to issue a written analysis of
public comments after that hearing did not violate any federal
regulations.
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Defendants and Appellants.
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FUKUTO, J.

This case concerns the California Department of Health
Services' (DHS) approval of an environmental impact report
(EIR) and license for the construction and operation of
a low-level radioactive waste (LLRW) disposal facility
at Ward Valley, San Bernardino County, in the Mojave
Desert. Petitioners, the Fort Mojave Indian Tribe (Tribe)

and three nonprofit corporations,1 sought a writ of mandate
invalidating DHS's decisions certifying the EIR and granting
the license to real party in interest US Ecology, Inc. (US

Ecology).2 California Radioactive Materials Management
Forum (Forum), an organization of institutions that generate

LLRW and require its disposal, intervened in opposition.3

The trial court gave judgment denying the petition on all
substantive grounds, but requiring that the approvals be set
aside and reconsidered in light of a scientific report, issued
*1582  after their grant, which discussed the possibility of

contamination of the Colorado River from the facility.

All parties have appealed. Petitioners seek broader relief
from DHS's decisions, while respondents seek reversal of the
limited grant of the writ and thus denial of the petition. We
have concluded that there was insufficient basis to remand the
matter for reconsideration, and that petitioners' other grounds
for setting aside DHS's disposition were correctly determined
to be without merit. We therefore reverse with directions to
deny the petition.

Statement of the Case

1. The Administrative Proceedings.
The general background of the proceedings under review is
described in California Radioactive Materials Management
Forum v. Department of Health Services (1993) 15
Cal.App.4th 841, 848-854 [19 Cal.Rptr.2d 357] (CalRad),

which also concerned those proceedings.4 In brief, LLRW
is statutorily defined by excluding certain other radioactive
material, the responsibility for safe disposal of which
generally resides in the federal government. LLRW comprises
a variety of radioactive materials, used in or generated by
many medical, industrial, research, and other activities and

facilities. (See 15 Cal.App.4th at p. 849.) Only six facilities
for land disposal of LLRW have previously been established,
between 1963 and 1971. Most of them have since been closed.
(Id. at pp. 849-850.)

In 1980 and again in 1985, Congress enacted legislation
to encourage every state to provide for disposal of its
own LLRW, preferably on a regional basis pursuant to
interstate compacts. (See CalRad, supra, 15 Cal.App.4th at
pp. 850-851.) In response, California enacted a series of
amendments to its 1961 Radiation Control Law (Health &
Saf. Code, § 25800 et seq. (RCL)). The amendments first
required DHS, the agency already responsible for issuing
licenses under the RCL (Health & Saf. Code, § 25810), to plan
for the disposal of California's LLRW. (E.g., Health & Saf.
Code, §§ 25811.5, 25811.7.) The Legislature then directed
the Governor to enter into an interstate compact, and DHS to
select a private contractor, for a waste disposal facility. (See
CalRad, supra, at pp. 851-852.)

In 1987, California entered into the Southwestern Low-Level
Radioactive Waste Disposal Compact (Health & Saf. Code,
§§ 25877-25878 (compact)), *1583  with Arizona, North
Dakota, and South Dakota. The compact provided that this
state would be the “host state” for a regional LLRW disposal
facility for the first 30 years, the role thereafter to be extended
or transferred at California's option. (Health & Saf. Code, §
25878, art. 2, subd. (G), art. 4, subd. (C)(1).) The compact
obligated California to cause the facility to be developed on a
timely basis, and to assure, among other things, protection and
preservation of public health and safety in its siting, licensing,
operation, closure, and long-term care. (Health & Saf. Code,
§ 25878, art. 4, subds. (E)(1), (2); see CalRad, supra, 15
Cal.App.4th at p. 852.)

Pursuant to its statutory duty, DHS in 1985 selected US
Ecology as the contractor, and prospective licensee, for the
facility. US Ecology had operated four of the six previous
LLRW facilities.

Both parties then turned to examining possible sites for the
facility. Sixteen were considered. After extensive surveys,
analyses, consultations and scientific studies, DHS selected as
the preferred site among three candidates a location at Ward
Valley, situated in a closed surface basin in the southeastern
corner of the state, about 20 miles (including mountains)
from the Colorado River. The site is extremely arid, with
average annual rainfall of less than 5 inches but average
annual evaporation of 80 to 100 inches, and with groundwater
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about 650 feet below surface, all helpful conditions for secure
burial of enclosed waste.

The Ward Valley site was (and still is) owned by the
federal government, through the Department of the Interior's
Bureau of Land Management (BLM). Employment of the site
therefore required transfer of title to California. The federal
transfer in turn required review and an environmental impact
statement under the National Environmental Policy Act (42
U.S.C. § 4321 et seq.). DHS's own licensing of US Ecology
also required environmental review, and an EIR, under the
California Environmental Quality Act (Pub. Resources Code,

§ 21000 et seq. (CEQA)).5 DHS and BLM agreed to prepare
the EIR and environmental impact statement as a joint
document.

Between 1989 and 1993, the DHS regulatory process
proceeded on two overlapping tracks: preparation of the
EIR under CEQA, and completion and review of US
Ecology's license application under the RCL. The initial,
*1584  11-volume license application was followed by

DHS's propounding and US Ecology's responding to 4 sets
of amplifying and clarifying interrogatories. The application
focused on US Ecology's proposed methods for waste
disposal, in compliance with federal regulations, including
description of the types, amounts, and sources of waste to be
received. The proposed disposal method involved burying the
waste, enclosed in sealed containers, in a series of trenches,
which would be refilled with earth and planted over. The
trenches would be unlined, out of concern for moisture-
dispersal, with a view toward prevention of waste migration.

As prepared and augmented, the license application became
part of the EIR, physically or by reference. The draft EIR was
released for public comment in June 1990. (See Guidelines, §
15084 et seq.) In July 1990, concurrently with BLM's public
hearings on the draft EIR (no such separate hearings being
required by CEQA), DHS held public comment hearings on
the license application. The final EIR, including responses
to comments received on the draft, was issued in April
1991. In the EIR, DHS concluded that the possibility for
contamination of the Colorado River by accidental release and
long-term migration of radioactive matter from the facility
was not realistic, in light of (among other things) the physical
and temporal inaccessibility of local groundwater and the
separation between the Ward Valley and the river. In July
1991, DHS held recorded hearings on the license application,
before an administrative law judge. (See Health & Saf. Code,
§ 25845, subd. (a).)

The state licensing process, and the federal transfer,
then became embroiled in proceedings at other levels of
government. In 1992, the state Senate Rules Committee
extracted a commitment from DHS to hold an additional,
APA-type hearing on the project. That requirement ultimately
was ruled to lack basis in law, and DHS was directed to
proceed to consider the license application without regard to
it. (CalRad, supra, 15 Cal.App.4th 841.) In the meantime,
a new administration and Secretary of the Interior had
assumed office. Secretary Bruce Babbitt resolved to proceed
deliberately with the site transfer, and asked Governor Wilson
to hold further hearings to that end.

In February 1993, three United States Geological Survey
(USGS) geologists with professional experience in the area-
Howard Wilshire, Keith Howard, and David Miller-wrote to
Secretary Babbitt, stating that they had not been “consulted
in the planning process,” and offering consultation. The
Secretary's special assistant requested their comments. On
June 2, 1993, Wilshire, Howard and Miller responded with a
three-page memorandum *1585  based on their review of the

draft EIR of three years earlier (the Wilshire memorandum).6

The memorandum set forth seven alleged deficiencies in that
EIR, devoting a paragraph to each. The three that the authors
labeled significant were as follows.

First, the authors concluded, from the persistence of
vegetation downslope from flood control levees in the
desert, that shallow subsurface water flow persisted; hence,
infiltration of the proposed LLRW facility's trenches by such
flow had to be considered. Second, the EIR allegedly gave
“[n]o information” about the properties of the unsaturated
zone and the potential for groundwater contamination should
waste leak. Third, the EIR allegedly lacked information about
hydrologic interconnection of the Ward Valley and Colorado
River basins, and although the selection of a topographically
closed basin was “a first step,” it was not sufficient in view of
“our general state of ignorance on hydrologic connections.”
The authors stated that groundwater systems elsewhere in the
vicinity did cross between topographically separated basins.

On June 25, 1993, US Ecology sent Secretary Babbitt a four-
page summary response to the Wilshire memorandum, under
cover of a letter protesting the authors' failure to consult with
DHS or review the final EIR and license application, which
had addressed the stated concerns. With respect to the three
significant issues, the response cited studies conducted during
the license and EIR approval process which had produced
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negative conclusions about subsurface flow, the properties
and propensities of the unsaturated zone, and the possibility of
hydrologic connection between the two basins. DHS included
both the Wilshire memorandum and US Ecology's response
in the final EIR.

On August 30, 1993, the Department of the Interior
announced a proposed designation of critical habitat for the
desert tortoise, a threatened species under the Endangered
Species Act (16 U.S.C. § 1531 et seq.). The proposal
included the project site among over 6,000,000 acres to be so
designated. DHS already had extensively studied the effects
of the project on the tortoise and its desert habitat, and had
included findings and mitigation measures in the EIR.

On September 16, 1993, Governor Wilson responded to
Secretary Babbitt's request that a hearing be conducted to
inform the federal decision, and agreed to do so. Expressing
satisfaction with DHS's performance of its assigned role, and
the sufficiency of the administrative record, the Governor
*1586  further stated that he would direct DHS to act on the

license application presently. On the same date, DHS finally
certified the EIR (Guidelines, § 15090) and approved US
Ecology's license-the decisions now under review.

2. The Present Litigation.
On October 15, 1993, one month following DHS's decisions,
petitioners filed their petition for writ of mandate, under
section 21168 and Code of Civil Procedure section 1094.5,
naming DHS as respondent and US Ecology as real party
in interest. Petitioners alleged that in certifying the EIR
and issuing the license DHS had violated both CEQA and

the RCL.7 The petition alleged several deviations from
CEQA, including failure adequately to assess the “waste
stream” (types and amounts of waste to be disposed of),
and failure to recirculate the EIR following receipt of
new information of various types, including the proposed
federal designation of tortoise habitat and the Wilshire
memorandum. Under the RCL, petitioners claimed a number
of procedural deficiencies, and alleged that several of DHS's
findings, including that of US Ecology's qualifications, were
unsupported.

On motion, the Forum was permitted to intervene. The
court thereafter granted US Ecology's motion for summary
adjudication (Code Civ. Proc., § 437c, subd. (f)) that, in
conformity with CalRad, supra, 15 Cal.App.4th 841, an APA-
type hearing had not been required for the license.

Before the hearing on the merits, two extrinsic events
occurred. On February 8, 1994, the Department of the Interior
published in the Federal Register its final designation of
critical habitat for the desert tortoise, including the project
site. Petitioner Committee requested that DHS prepare a
supplemental or subsequent EIR for the project (§ 21166) in
light of this designation, and petitioners requested the court
take judicial notice of it. Over DHS's relevancy objection, the
court did so.

Second, on December 2, 1993, the authors of the Wilshire
memorandum issued a 39-page report (with appendices),
restating and discussing the concerns set forth in that
memorandum (the Wilshire Report). Although bearing the
authors' USGS address, the report specifically stated that
it represented only the authors' views, not those of any
agency. The report explained that United States Senator
Barbara Boxer had asked the authors in *1587  September
1993 to respond to US Ecology's response to the Wilshire
memorandum, and USGS had allowed them to respond as
individuals. The report indeed was structured as a rebuttal
to US Ecology's critique of the Wilshire memorandum.
The Wilshire Report reiterated its authors' criticisms of
the EIR, with particular regard to the three significant
issues concerning groundwater infiltration and transport of
wastes. It included further discussion of the basis for the
authors' geological hypotheses, including an analysis of five
theoretical “pathways” for groundwater from Ward Valley to
the Colorado River.

Petitioners tendered the Wilshire Report to the trial court.
DHS objected to its introduction on grounds it was not new
evidence within the meaning of Code of Civil Procedure
section 1094.5, subdivision (e), because it comprised not
new facts but rather a recapitulation of the authors' opinions,
previously expressed in the Wilshire memorandum, about

facts already considered by DHS.8 Alternatively, DHS
offered a copy of its own, 22-page response to the Wilshire
Report, which DHS had issued in January 1994. At the brief
hearing on the merits, the trial court reserved ruling on the
admissibility of the report.

After taking the matter under submission, the court filed
an eight-page order stating its decision. The court admitted
the Wilshire Report in evidence “for the limited purpose of
evaluation on whether to remand the case,” and also admitted
DHS's response “for the same purpose.” It then ruled that,
notwithstanding that section 21168 provides that in CEQA
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cases “... the court shall not exercise its independent judgment
on the evidence but shall only determine whether the act or
decision is supported by substantial evidence in the light of
the whole record,” resort to the independent judgment test
was required with respect to petitioner Tribe, because of its
“unique position and rights”-and hence with respect to the
entire case.

The court proceeded to enumerate and reject many of
petitioners' contentions, including the claim that the desert
tortoise critical habitat designation required a subsequent
EIR. It then turned to the Wilshire Report, observing that its
subject matter (i.e., the possibility of pollution of the Colorado
River) *1588  was “an underlying concern” of petitioners'
remaining contentions. The court stated, “The court agrees
with petitioners' contentions on the limited grounds that the
'Wilshire' report is significant new scientific analysis. All
other assertions within these contentions are without merit.
For the reasons expressed below, this analytical data should
be considered.”

The court explained: “Although the outline of this significant
new analysis is in the record [i.e., the Wilshire memorandum]
and was presumably considered [, t]he full analysis presented
by the report is extremely significant.... [¶] Even if the
material in the Wilshire Report and response thereto is in
the present administrative record in some form, it does not
appear that the analysis therein has been placed in a proper
perspective, so that an objective person can properly evaluate
it .... The court does not doubt that an evaluative process
has been applied to the Wilshire Report by [DHS] (see
[DHS's January 1994 response]); however, the report should
be evaluated in a pre-approval setting in order to give CEQA

its full reign.”9

Restating that “The analysis of the Wilshire Report should be
placed side by side, in its complete form, with the counter
analysis before any approval,” the court concluded that in
light of its rejection of petitioners' other arguments, “the
remand will be for the limited purpose of reconsideration in
light of the 'Wilshire Report.' Respondents are not required
to have an entire renewal of the CEQA or licensing process
unless it is necessary to give full exposure and evaluation to
the Wilshire Report. The report is significant new 'analysis,'
not data. It does not change the project, nor does its presence
deprive the public of a meaningful opportunity to comment.”

The court further opined that the Wilshire Report was not the
type of material to call for a supplement or addendum to the

EIR, as provided in Guidelines sections 15163 and 15164,
but “is more likely the type to be considered as warranting a
'subsequent' EIR pursuant to [Guidelines] section 15162 and
Public Resources Code section 21166.” The court concluded:
“Inasmuch as the court has determined the report to be
evidence, which reasonably could not have been produced
at the hearing ( *1589  Code Civ. Proc., § 1094.5 (e)), the
court is remanding the case to respondents to be reconsidered
in the light of the report's analysis. Whether a new hearing
or recirculation [sic] of a 'subsequent' EIR is required or
desirable is to be considered by respondents.”

Petitioners proceeded to lodge a proposed judgment,
incorporating much of the language of the order, and
directing the issuance of a peremptory writ requiring DHS
to set aside its approvals of the EIR and license and
reconsider them in light of the Wilshire Report. DHS objected
to the judgment, interpreting the court's order to require
interlocutory remand and reconsideration, without a writ
or vacation of DHS's decisions. The court overruled the
objection and interpretation, and entered judgment granting
the writ. (See Code Civ. Proc., § 1094.5, subds. (e), (f).) The
writ directed DHS to set aside its approvals and reconsider
the case in light of the Wilshire Report, “in a pre-approval
setting.”

DHS then moved for a new trial, on two grounds. First, it
argued there had been insufficient basis for admission of
the Wilshire Report under Code of Civil Procedure section
1094.5, subdivision (e) (see fn. 8, ante), and indeed that
the court's order, characterizing the Wilshire Report as “new
analysis, not data,” established that. Second, DHS urged
that denial of the writ was appropriate because DHS and
its EIR consultant had now performed further analyses of
the Wilshire Report-in reaction to the court's decisional
order - which confirmed that the report did not require a
subsequent EIR or other modifications. Concurrently, DHS
filed a “response” to the court's original order, containing its
consultant's voluminous analysis of the Wilshire Report and
supplemental findings by DHS. US Ecology and the Forum
noticed parallel motions.

The trial court denied all motions for new trial or modification
of the judgment, specifically noting that DHS's “response”
had not, by its terms, been filed as a return to the writ. These

appeals followed.10 *1590

Respondents' Appeals

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21166&originatingDoc=I1ed1fe8afaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1094.5&originatingDoc=I1ed1fe8afaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1094.5&originatingDoc=I1ed1fe8afaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1094.5&originatingDoc=I1ed1fe8afaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1094.5&originatingDoc=I1ed1fe8afaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Fort Mojave Indian Tribe v. Department of Health Services, 38 Cal.App.4th 1574 (1995)
45 Cal.Rptr.2d 822, 95 Cal. Daily Op. Serv. 7925, 95 Daily Journal D.A.R. 13,573

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 9

All three respondents contest the propriety of the trial court's
judgment remanding the case to DHS for reconsideration in
light of the Wilshire Report. In addition, US Ecology raises a
preliminary issue as to the court's election of the “independent

judgment” standard of review.11

1. “Independent Judgment.”
(1) US Ecology contends that the trial court should not
have used the independent judgment test rather than the
substantial evidence test in considering whether the evidence
supported DHS's findings. (See Code Civ. Proc., § 1094.5,
subd. (c).) At this stage, the issue is effectively academic.
Although it afforded petitioners the stricter, weight-of-the-
evidence review of the independent judgment test, the court
ultimately decided all issues subject to that test adversely to
petitioners. Were we to agree with the court's choice of the
independent judgment test, the standard for our review of the
court's determinations under it would be whether they are
supported by substantial evidence found in the administrative
record. (Eisenberg et al., Cal. Practice Guide: Civil Appeals
and Writs 1 (The Rutter Group 1994) ¶ 8:128.1, p. 8-43.)
On the other hand, if the court should have employed the
alternative, substantial evidence test, its determinations would
be subject to review by applying that same test, de novo, to the
administrative record. (Id., ¶ 8:128.2, p. 8-43.) The scope of
review being effectively the same (see id., ¶ 8:128, p. 8-43), it
thus is difficult to see how US Ecology is presently aggrieved
by the trial court's decision to apply the independent judgment

test.12

Nevertheless, we briefly address the merits of the issue.
The independent judgment test, as opposed to the substantial
evidence test, applies when the administrative decision
subject to review substantially affects a party's fundamental
vested right. (Bixby v. Pierno (1971) 4 Cal.3d 130, 143-144
[93 Cal.Rptr. 234, 481 P.2d 242].) Recognizing that none
of the other petitioners *1591  could assert such rights
as involved in DHS's decisions, the trial court nonetheless
applied the independent judgment test based on what it termed
the Tribe's “unique position and rights.” The rights in question
are the Tribe's long-established rights to water in and from
the Colorado River. (See Arizona v. California (1963) 373
U.S. 546, 595-602 [10 L.Ed.2d 542, 575-579, 83 S.Ct. 1468].)
These rights indeed are fundamental and vested. (See id. at
pp. 598-600 [10 L.Ed.2d at pp. 576-578].) However, it cannot
be said that they have been or will be substantially affected
by the licensing of the project. DHS has not acted, directly
or indirectly, to displace, abridge, or otherwise interfere with

the Tribe's water rights. To contend otherwise involves total
speculation about the long-term fate of the project, well
beyond even the scientific skepticism of the Wilshire Report.
Because DHS's decisions did not substantially affect the
Tribe's fundamental vested rights, this case was not subject to

the independent judgment test.13

2. The Remand for Consideration of the Wilshire Report.
The trial court's judgment granting the writ and remanding
the case for reconsideration turned upon the Wilshire Report,
which had been issued two and one-half months after
DHS's decisions, and hence naturally was not a part of the
voluminous administrative record. The court relied on Code
of Civil Procedure section 1094.5, subdivision (e) (quoted
ante, fn. 8), which accords the court in an administrative
mandamus proceeding discretion to remand the case for
reconsideration if the court finds “there is relevant evidence
which, in the exercise of reasonable diligence, could not
have been produced” at the administrative hearing (or which
was improperly excluded therefrom). (2a) We consider
first respondents' preemptive contention that the statute's
provision for remand in light of evidence outside the record
does not contemplate or allow resort to evidence which, like
the Wilshire Report, did not come into existence until after
the administrative decision. Respondents rely on a recent
decision of the Supreme Court that announced just that
restriction with respect to extra-record evidence in quasi-
legislative mandamus cases.

In Western States Petroleum Assn. v. Superior Court (1995)
9 Cal.4th 559 [38 Cal.Rptr.2d 139, 888 P.2d 1268] (Western
States), the court held that evidence from outside the
administrative record is generally not admissible *1592
in traditional mandamus cases reviewing quasi-legislative
action, including those brought under CEQA. (Code Civ.
Proc., § 1085; Pub. Resources Code, § 21168.5.) At issue
was the admissibility of scientific, extra-record evidence in
a proceeding challenging the promulgation of regulations.
After reconfirming for CEQA cases the traditional quasi-
legislative/quasi-judicial distinction between action subject
to traditional and administrative mandamus remedies, the
court first held that in the former type of cases review of the
agency's decision for substantial evidence must be confined
to evidence in the administrative record. This holding was
based on the language of section 21168.5, traditional notions
of judicial deference to legislative action, and the propriety of
such deference to agency expertise as well. (Western States,
supra, 9 Cal.4th at pp. 570-574.) Second, again stressing
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the deferential nature of judicial review of quasi-legislative
action, the court held that dehors the record evidence also
could not be used to show that the quasi-legislative agency
had not proceeded in the manner required by law. (Id. at pp.
574-575.) Third, the court rejected two proposed exceptions
to these rules, which would have allowed new evidence-there,
conflicting scientific opinions-to be admitted to show that the
agency had not considered “all relevant factors” or that the
evidence on which it relied lacked substance to support its
decision. (Id. at pp. 576-578.) The court characterized these
proposals as “nothing more than a thinly veiled attempt to
introduce conflicting expert testimony to question the wisdom
and scientific accuracy of the [agency's] decision.” (Id. at p.
578.)

However, the Western States court did acknowledge an
exception for the admission of evidence “that could not
be produced at the administrative level 'in the exercise of
reasonable diligence' ....” (Western States, supra, 9 Cal.4th
at p. 578.) Citing Code of Civil Procedure section 1094.5,
subdivision (e), the court stated, “Extra-record evidence is
admissible in administrative mandamus proceedings under
such circumstances (Code Civ. Proc., § 1094.5, subd. (e))
and we see no reason to apply a different rule in traditional
mandamus proceedings.” (Western States, supra, at p. 578.)
But the court further ruled that this exception could not be
extended to expert testimony and reports prepared after the
agency decision, under the premise that, not having existed
then, they could not have been discovered with reasonable
diligence. Such a range of admissibility, the court explained,
“would seriously undermine the finality of quasi-legislative
administrative decisions”: a dissatisfied party could produce
the report of “an expert who is *1593  likewise dissatisfied,”
obtain a judicial remand, and thereafter repeat the same

process. (Ibid.)14

The court concluded, “Therefore, although we agree that there
is such an exception in traditional mandamus proceedings
challenging quasi-legislative administrative decisions, this
exception is to be very narrowly construed. Extra-record
evidence is admissible under this exception only in those
rare instances in which (1) the evidence in question existed
before the agency made its decision, and (2) it was not
possible in the exercise of reasonable diligence to present
this evidence to the agency before the decision was made so
that it could be considered and included in the administrative
record.” (Western States, supra, 9 Cal.4th at p. 578.) And
although there might yet be further exceptions for extra-
record evidence, “under unusual circumstances or for very

limited purposes not presented in the case now before
us” (ibid.), “extra-record evidence can never be admitted
merely to contradict the evidence the administrative agency
relied on in making a quasi-legislative decision or to raise
a question regarding the wisdom of that decision.” (Id. at p.
579.)

Respondents contend that Western States' requirement that
“the evidence in question existed before the agency made
its decision” (Western States, supra, 9 Cal.4th at p. 578)
must be read to apply not only to traditional mandamus
proceedings involving quasi-legislative action, but also
to the provisions of Code of Civil Procedure section
1094.5, subdivision (e), regarding administrative mandamus
proceedings. Respondents base their argument on (1) the
high court's statement, when expounding its limited exception
to nonadmissibility, that “we see no reason to apply a
different rule [than that provided by Code of Civil Procedure
section 1094.5, subdivision (e)] in traditional mandamus
proceedings,” as well as (2) the court's explanation that to
allow postdecision expert reports could lead to spiraling
review and nonfinality of administrative decisions *1594
(Western States, supra, at p. 578)-a prospect respondents
suggest the trial court's decision regarding the Wilshire Report
portends.

These points are not without appeal. But ultimately, we
cannot construe Western States as fixing the meaning of
Code of Civil Procedure section 1094.5, subdivision (e) as
well as the common law relating to traditional mandamus
brought to review quasi-legislative action. From beginning
to end Western States was concerned with the latter type
of proceedings. In rendering the very holding on which
respondents rely, the court once again expressly addressed

such proceedings.15 Moreover, had the court also intended to
construe and qualify Code of Civil Procedure section 1094,
subdivision (e)-a construction that would have been obiter
dictum-it presumably would have been conscious that its
interpretation conflicted with a substantial line of Court of
Appeal decisions approving the use, under that subdivision,
of evidence that did not exist when the administrative
decision was rendered. (E.g., Elizabeth D. v. Zolin (1993) 21
Cal.App.4th 347, 356 [25 Cal.Rptr.2d 852]; Toyota of Visalia,
Inc. v. New Motor Vehicle Bd. (1987) 188 Cal.App.3d 872,
881-882 [233 Cal.Rptr. 708]; Curtis v. Board of Retirement
(1986) 177 Cal.App.3d 293, 298-299 [223 Cal.Rptr. 123];
Windigo Mills v. Unemployment Ins. Appeals Bd. (1979) 92
Cal.App.3d 586, 594-597 [155 Cal.Rptr. 63].) The Western
States court had no difficulty disapproving numerous Court
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of Appeal cases that had postulated a more generous rule
of admissibility of extra-record evidence in quasi-legislative
mandamus than the court was approving. (Western States,
supra, 9 Cal.4th at pp. 570, fn. 2, 576, fn. 6.) Had the court
intended to overrule the cases interpreting Code of Civil
Procedure section 1094.5, subdivision (e) too, it surely would
have done so explicitly. We therefore are unable to conclude
that Western States prohibits the use, under Code of Civil
Procedure section 1094.5, subdivision (e), of evidence which
did not come into existence until after the administrative
hearing or decision.

(3) But even if remand in light of such evidence is not
prohibited under Code of Civil Procedure section 1094.5,
subdivision (e), we agree with respondents that the concerns
that underlay Western States' barring post-decision evidence
in quasi-legislative mandamus cases also bear on the proper
application of that statute, in administrative mandamus cases.
In such cases too, the writ is also made available to “inquir[e]
into the validity of [a] final administrative decision,” rendered
on the basis of “evidence taken” (Code Civ. Proc., § 1094.5,
subd. (a)), that is, evidence in the administrative *1595
record. Subdivision (e) opens a narrow, discretionary window
for additional evidence, newly discovered after the hearing
(or improperly excluded at it). Routine allowance thereunder
of conflicting scientific opinions created after the decision
would pose for quasi-judicial decisions at least as great
a threat of repeated rounds of litigation, and uncertain,
attenuated finality, as it would for quasi-legislative actions, as
observed in Western States, supra, 9 Cal.4th at page 578 (fn.
14, ante).

Remand under Code of Civil Procedure section 1094.5,
subdivision (e) for consideration of postdecision evidence
generally has been limited to truly new evidence, of emergent
facts. The leading case endorsing the use of newly created
evidence under the statute adverted to mandamus's traditional
function of achieving justice, and then concluded that by
the enactment of subdivision (e), “... it reasonably may be
inferred that [the Legislature] meant to authorize the receipt of
evidence of events which took place after the administrative
hearing.” (Windigo Mills v. Unemployment Ins. Appeals Bd.,
supra, 92 Cal.App.3d at pp. 596-597.) Subsequent cases,
following Windigo Mills, generally have involved that type
of newly developed evidence. Thus, in Elizabeth D. v.
Zolin, supra, 21 Cal.App.4th at page 356, the court granted
the trial court discretion to admit a doctor's report of the
petitioner's posthearing medical condition, for determination
of whether her condition justified the suspension of her

driver's license. Similarly, in Curtis v. Board of Retirement,
supra, 177 Cal.App.3d at pages 298-299, the court ordered
remand of a disability retirement case for consideration of
new medical reports of the petitioner's condition following the
administrative hearing. And in Toyota of Visalia, Inc. v. New
Motor Vehicle Bd., supra, 188 Cal.App.3d at page 882, the
court approved the admission of evidence of the petitioner's
posthearing restitution to defrauded customers, as relevant
to the issue of mitigation in a second penalty hearing. (See
also Department of Parks & Recreation v. State Personnel
Bd. (1991) 233 Cal.App.3d 813, 836-838 [284 Cal.Rptr.
839], in which the court, while holding certain postdecision
evidence relevant and admissible, further held that the trial
court had not abused its discretion in declining to remand for
reconsideration in light of that evidence.)

(2b) The trial court's present decision to require DHS
to reconsider its decision in light of the Wilshire Report
differs markedly from these traditional invocations of Code
of Civil Procedure section 1094.5, subdivision (e). To
begin with, the administrative proceeding here was not a
conventional disciplinary or entitlement decision; it was a
wide-ranging scientific inquiry not unlike the proceedings at
issue in Western States, supra, 9 Cal.4th 559. As analyzed
by the Third District, DHS's role was “hardly a *1596
classic quasi-judicial function.... In the implementation of
this project some of [DHS's] functions are in fact quasi-
judicial, but in other respects, such as site selection
and regulation, [DHS] is exercising executive and quasi-
legislative functions.” (CalRad, supra, 15 Cal.App.4th at p.
862.)

Second, other than its publication the Wilshire Report did not
truly constitute “evidence of events which took place after the
administrative [decision].” (Windigo Mills v. Unemployment
Ins. Appeals Bd., supra, 92 Cal.App.3d at p. 597.) The
report was a restatement and elaboration of its authors'
opinions about possible features of the site which they
had previously discussed in the Wilshire memorandum, and
which, along with that memorandum, DHS had already taken
into account. The Wilshire Report was highly cumulative,
in light of, among other things, its own “outline” in the
Wilshire memorandum (as the trial court put it). (See ante,
p. 1588.) In context, requiring renewed reconsideration of
DHS's decisions in light of the authors' renewed exposition
of their opinions bore the earmarks of a revolving rehearing,
certain to undermine the prospect of a final decision of this
matter so long as scientists are able to advance conflicting
views.
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(4) As noted above, the trial court yet opined that the
Wilshire Report constituted the type of new information that
would call for a supplemental EIR, under section 21166 and
Guidelines section 15162. Similarly, petitioners had cited
the Wilshire memorandum below chiefly in urging that it
had required either such a supplemental EIR or recirculation
of the original EIR, under section 21092.1 and Guidelines
section 15088.5. But in truth, neither the Wilshire Report nor
the Wilshire memorandum warranted any such further action
under CEQA.

As here relevant, section 21166 allows for the preparation
of a subsequent or supplemental EIR, after the original
one, if “[n]ew information, which was not known and
could not have been known at the time the [EIR] was
certified as complete, becomes available.” (§ 21166, subd.
(c).) Guidelines section 15162 elaborates that the “new
information” requiring such a further EIR must be “of
substantial importance”; that it “was not known and could not
have been known with the exercise of reasonable diligence
at the time the previous EIR was certified”; and that it
show one of the following: “(A) The project will have one
or more significant effects not discussed in the previous
EIR ...; [¶] (B) Significant effects previously examined will
be substantially more severe than shown in the previous EIR;
[¶] (C) Mitigation measures or alternatives previously found
not to be feasible would in fact be *1597  feasible and
would substantially reduce one or more significant effects
of the project, but [its] proponents decline to adopt [them];
or [¶] (D) Mitigation measures or alternatives which are
considerably different from those analyzed in the previous
EIR would substantially reduce one or more significant
effects on the environment, but the project proponents
decline to adopt [them].” (Guidelines, § 15162, subd. (a)(3).)
Similar qualifications attend the requirement that an EIR be
recirculated, “[w]hen significant new information is added”
before its certification. (§ 21092.1; see Laurel Heights II,
supra, 6 Cal.4th at pp. 1126-1132; Guidelines, § 15088.5,
subd. (a) [significant new environmental impact, substantial
increase in the severity of one already identified, or feasible
and different mitigation measure not previously analyzed].)

The Wilshire Report, and for that matter the Wilshire
memorandum, did not meet these criteria. Preliminarily, the
Wilshire Report arrived too late to require a supplemental
EIR for the project approval here at issue, which had already
occurred. Once such an approval has been given, CEQA's
role in it is completed. If qualified new information thereafter

develops, a supplemental or subsequent EIR must be prepared
in connection with the next discretionary approval, if any.
But information appearing after an approval does not require
reopening of that approval. (Guidelines, § 15162, subd. (c);
Kosta & Zischke, Practice Under the Cal. Environmental
Quality Act (Cont.Ed.Bar 1995) § 19.28, pp. 732-733.)

Apart from its untimeliness under CEQA, the Wilshire
Report, as well as the Wilshire memorandum, did not show
any new or more severe environmental impact of the project
(or any newly feasible mitigation measure). DHS and US
Ecology had already studied and addressed the risks of
transport of escaped wastes to the groundwater, as well
as the dependent concern of their transit to the Colorado
River. The two Wilshire papers constituted further analyses
of those issues, critiquing the (draft) EIR's own analysis. The
memorandum and report thus provided only another point
of view. Even the Wilshire Report's extensive discussion of
possible groundwater pathways from Ward Valley to the river
was theoretical, not a report of newly found realities. In
sum, the Wilshire Report and memorandum did not qualify
as the type of information about environmental impacts or
their mitigation that requires reopening a completed EIR
under CEQA. (Cf. A Local & Regional Monitor v. City
of Los Angeles (1993) 12 Cal.App.4th 1773, 1800-1803
[16 Cal.Rptr.2d 358] [supplemental EIR not required by
subsequent analysis of factors already analyzed in EIR].)

The trial court itself acknowledged concerns about its action,
in view of the content and timing of the Wilshire Report. The
court recognized that the *1598  report's points, and indeed
their expression in the Wilshire memorandum, appeared in
the administrative record and had already undergone analysis
before DHS rendered its decisions. Moreover, as quoted
above (fn. 9, ante), the court was troubled over the report's late
interjection in the proceedings-to the extent that it included in
its judgment a likely unprecedented reservation of whether to

assess the costs of the remand as costs of suit.16 Nonetheless,
the court did proceed to order remand, insisting that the
Wilshire Report be examined by DHS “in a pre-approval
setting.”

In light of the factors discussed above, we believe that
decision was inappropriate. In the court's own words, the
Wilshire Report at best was “new 'analysis,' not data.” In
the form of the Wilshire memorandum, it had already been
considered by DHS. In effect, both documents were untimely
comments on the EIR. Neither qualified, under CEQA, to
require a further EIR. Moreover, DHS also had considered
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and responded to the Wilshire Report itself, even though the
licensing decision already had occurred. Particularly after
DHS provided an even more extensive analysis of the report
in response to the court's tentative decision, remand to require
such consideration be conducted yet again, in a physically
“pre-approval setting,” exceeded the court's proper discretion
under Code of Civil Procedure section 1094.5, subdivision
(e). Insofar as it requires such remand and reconsideration,
the judgment must be reversed.

Petitioners' Appeal
In their own appeal from the judgment, petitioners assert a
number of alleged violations of CEQA and the RCL, rejected
by the trial court, which they contend warranted broader
relief than the limited remand the court ordered. In addition,
petitioners advance a further set of claims under CEQA which
they assert the trial court accepted, and which petitioners
therefore present as constituting grounds for sustaining
the judgment. Petitioners misconstrue: the court did not
substantively embrace or adopt any of these contentions,
except insofar as it discerned the Wilshire Report to merit
remand and reconsideration under Code of Civil Procedure

section 1094.5, *1599  subdivision (e).17 However, in the
interests of substance, we will treat petitioners' arguments
about these issues as assignments of error, along with the
contentions that are properly so labeled. (In fact, one of the
former effectively duplicates one of the latter.)

(5) With respect to all of petitioners' contentions, the ultimate
question is “whether there was any prejudicial abuse of
discretion” (Code Civ. Proc., § 1094.5, subd. (b)), “abuse
of discretion” meaning that DHS did not “procee[d] in the
manner required by law” (ibid.) or, where asserted, that
its “findings are not supported by the evidence,” that is,
substantial evidence. (Ibid.; see § 21168.)

1. Inadequately Descriptive and Informative EIR.
(6) Petitioners contend that the EIR failed its informative
and instructive assignment (see Citizens of Goleta Valley
v. Board of Supervisors (1990) 52 Cal.3d 553, 564 [276
Cal.Rptr. 410, 801 P.2d 1161]) in several respects, primarily
because it inadequately and inaccurately described the
project with regard to its “waste stream,” i.e., the types
and quantities of radioactive matter that would be placed
in the repository during the 30 years it would be open
to receive LLRW. (See County of Inyo v. City of Los
Angeles (1977) 71 Cal.App.3d 185, 197-200 [139 Cal.Rptr.
396].) Throughout the licensing and EIR process, DHS

and US Ecology reviewed and documented the projected
receipts of the facility, by reference to the known and
anticipated types of sources, or “generators,” of LLRW in
the multistate compact region, and the projected quantities of
waste they would provide. Petitioners fault the EIR's accuracy
and completeness in several respects, concurrently alleging
violation of the RCL's informative requirements.

With reference to plutonium-239 (Pu-239), a very long-
lived radioactive substance, petitioners note that tables in
the draft and final EIR's listed about 0.45 curies projected
for deposit (out of facility capacity of 5,200,000 curies), but
that other tables, in the license application, reflected about
3,500 curies. This discrepancy derived from inclusion or
exclusion of Pu-239 that could come from decontamination
or decommissioning of nuclear power plants. Because
those activities were prospective and uncertain, respondents
derived figures for them from a “generic” analysis by the
United States Nuclear Regulatory Commission, but excluded
those results from some of the tables. *1600

Petitioners' suggestion that these reporting differences
somehow changed the project is thus exaggerated. Petitioners
further contend, however, that the facts and tables explaining
the Pu-239 situation were not made available to the public
along with the rest of the EIR into which they were
incorporated only by reference. The record before us,
however, dramatically blunts this contention. In March 1992,
petitioner Committee released an extensive, critical report
regarding the project. That report itself contained one of the
tables from the license application which showed the higher
amount of Pu-239 (3,507.8 curies).

Petitioners allege another change in the project with respect
to its waste stream. Petitioners observe that in September
1991-“after the public comment period on the [f]inal EI[R]
ended, but over two years before [its] certification”-a
pharmaceutical company that had intended to dispose of
about 4,000,000 curies of tritium over 30 years announced
that it was reducing that projection to between 500,000
and 1,100,000 curies. From this petitioners speculate that
reduction of the amount of tritium, a short-lived radioactive
substance, will permit or cause the project to receive far
greater amounts of potentially more toxic LLRW. But such
speculation does not establish a change of the project or a
deficiency in its EIR.

(7) Petitioners contend that the EIR was deficient because it
failed to analyze the possibility of groundwater connection
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between Ward Valley and the Colorado River, in the manner
postulated by the Wilshire Report. DHS determined that such
connections, and the possibility of adverse environmental
effects therefrom, were untenable, a conclusion that DHS
reexamined once the Wilshire memorandum broached the
subject again. Petitioners' contention rests on a difference of
opinion among experts, and does not provide grounds for
rejecting the EIR. (See Laurel Heights Improvement Assn. v.
Regents of University of California (1988) 47 Cal.3d 376,

392-393 [253 Cal.Rptr. 426, 764 P.2d 278].)18

(8) Petitioners assert error in DHS's failure to publicly
distribute not the EIR itself, or the license application that
was incorporated by reference into it, but various other
documents that in turn were incorporated by reference into
the license application. Petitioners also challenge the EIR's
failure specifically to summarize some such documents. For
two reasons, this complaint is insubstantial. First, the license
application itself was a generally accessible matter of public
record, as CEQA requires for documents incorporated by
reference into an EIR. (§ 21060; Guidelines, § 15150.)
Second, *1601  even assuming DHS fell short of its
obligations with respect to release of certain subsidiary
license documents, petitioners have failed to demonstrate
that such an error was prejudicial. (See Pub. Resources
Code, § 21005; Code Civ. Proc., § 1094.5, subd. (b); Al
Larson Boat Shop, Inc. v. Board of Harbor Commissioners
(1993) 18 Cal.App.4th 729, 749 [22 Cal.Rptr.2d 618]; cf.
Del Mar Terrace Conservancy, Inc. v. City Council (1992) 10
Cal.App.4th 712, 742 [12 Cal.Rptr.2d 785], disapproved on
another point in Western States, supra, 9 Cal.4th at p. 576, fn.
6.)

Petitioners also assert that the ultimate release of some of
the doubly incorporated material required a supplemental
EIR, under section 21166. This contention is blunderbuss and
nonspecific. It does not begin to establish error under the
tests set forth in section 21166, Guidelines section 15162, and
Laurel Heights II, supra, 6 Cal.4th 1112.

(9) Finally, petitioners contend that DHS violated CEQA
by certifying the EIR before conduct of the hearings
that Secretary Babbitt requested of Governor Wilson.
Petitioners rely on the unexceptionable proposition that the
environmental review of which the EIR is the centerpiece
must be conducted before project approval is given. But there
was no violation of that rule. The EIR covered the relevant
issues, and DHS considered them, before certification and
approval. The impending further hearing is an ad hoc

requirement by the Secretary for his approval of site transfer;
it was neither required by, nor a precondition to, DHS's
approval under CEQA.

2. US Ecology's Safety Qualifications.
Pursuant to governing regulations (10 C.F.R. § 61.23(a)
(1995), incorporated by reference in Cal. Code Regs., tit. 17,
§ 30470), DHS was required to and did find, in licensing
US Ecology, that it was qualified by training and experience
to conduct the LLRW disposal activities “in a manner that
protects health and minimizes danger to life or property.”
DHS made this finding based on a record that reflected US
Ecology's combined experience in operating four of the six
LLRW facilities previously operative in the United States,
as well as a wide-ranging review of US Ecology's present
capabilities and intentions with respect to assurance of public
health and safety.

(10) Here as below, petitioners challenge DHS's suitability
finding as not supported by substantial evidence. Petitioners
rely on a variety of regulatory complaints or incidents
respecting the other US Ecology facilities, as well as a
negative initial assessment of US Ecology by DHS's staff
when, early in the selection process, US Ecology was ranked
last out of four applicants. (The others later dropped out for
financial reasons.) Petitioners *1602  note that three of US
Ecology's four prior facilities have been closed for various
reasons, one of them (in Kentucky) becoming a Superfund
cleanup site.

US Ecology's record does not appear perfect, but neither is
the record as one-sided as petitioners would have it. When
it was ranked fourth, US Ecology also was found qualified,
and DHS's rankings apparently depended heavily on financial
and “concept” qualifications. (See Cal. Code. Regs, tit. 17,
§ 30479.) The Kentucky facility was an old one, licensed
and constructed before promulgation of federal regulations
that now control, and situated in a greatly different physical
environment from the arid Ward Valley. The record reflects
that Kentucky officials credited US Ecology with adhering to
what were considered proper practices at the time. DHS was
apprised of and took into account all of US Ecology's record,
the bad and the good alike. There is certainly substantial
evidence of the latter. As the trial court found, DHS's finding
is legally supported.

3. Governmental Landowner Assurances.
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Sections 61.14 and 61.63 of 10 Code of Federal Regulations
(1995) require applicants for LLRW disposal licenses
to provide certain assurances that the federal or state
government that owns the site (ownership being limited
to such governments by 10 C.F.R. § 61.7(c)) will assume
responsibility for maintenance of the facility following its
closure, generally 30 years after opening. Under section
61.14(a), the applicant must provide a certificate from the
landowner government that it is prepared to accept transfer
of the license upon closure, and will assume responsibility
for maintenance and care of the facility thereafter. Section
61.63(a) further requires the applicant to provide “a binding
arrangement, such as a lease,” with the site owner which
assures that sufficient funds will be available for monitoring
and maintenance during the postclosure period. In response
to these requirements, US Ecology obtained and provided a
certification from DHS of the matters under section 61.14(a),
and a lease from the state which provided for collection of
sufficient waste disposal surcharges to pay the costs of post-
closure monitoring and maintenance. (See also Health & Saf.
Code, § 25878, art. 4, subd. (E)(3) [requiring the state to
ensure that disposal charges are sufficient to cover, inter alia,
long-term care of the facility].)

(11) Petitioners contend that this documentation was
insufficient under the regulations, and hence the license
was invalidly issued, because the federal not the state
government was and is the site owner of Ward Valley,
and the state could not validly lease land it did not yet
own. The contention *1603  is one of form not substance.
Both the lease and the license are specifically contingent
upon the federal government's transferring the land to the
state. But California's undertakings explicitly satisfy the
regulations' requirements of landowner assurances regarding
prospective control and custody. Moreover, whatever its title
or contingencies, the lease agreement between the state and
US Ecology is “a binding arrangement” with respect to the
obligations in question. (10 C.F.R. § 61.63(a) (1995).) To
argue, as petitioners do, that US Ecology should instead have
obtained these commitments from the federal government
is to indulge a reading that petitioners assuredly would be
challenging as fatally unrealistic had it actually been pursued.

4. Desert Tortoise Habitat Impacts.
(12) Petitioners assert several contentions regarding DHS's
and the EIR's treatment of the desert tortoise's habitat. We
first review the regulatory background. As previously noted,
during the pendency of this case an area that includes the
project site was officially designated by the U.S. Fish and

Wildlife Service (service) as critical habitat for the tortoise,
under the federal Endangered Species Act (16 U.S.C. §
1531 et seq. (federal act)). (The designation encompassed
over 6,600,000 acres, 4,750,000 in California, including the
approximately 90-acre LLRW disposal site.) During much
of the previous EIR and licensing process, DHS explored
the predictable and potential impacts of the project on the
tortoise population. Ward Valley had been termed a “crucial
habitat” for the tortoise by the BLM, and in 1989, the
year before its designation as a “threatened species” under
the federal act, the tortoise became similarly listed by the
state Department of Fish and Game (department), under the
California Endangered Species Act. (Fish & G. Code, § 2050
et seq.; see id., § 2070.)

This state listing legally engendered consultation between
DHS and the department regarding impacts on the tortoise (§
21104.2), to the end of protecting “the continued existence
of” the species. (Fish & G. Code, § 2090, subd. (a).) The
department also consulted with federal authorities, under Fish
and Game Code section 2095, and, as there provided, the
department ultimately adopted the federal biological opinion
(16 U.S.C. § 1536(c)), prepared on account of the land
transfer process. That opinion took into account mitigation
measures proposed and ultimately adopted by DHS during
the EIR process. They included relocation of some animals,
and fencing the nearby interstate highway, both to avoid
mortalities and to encourage interaction. The federal, state-
adopted biological opinion made positive findings concerning
the project's prospective impact on the tortoise, *1604  with
reference to both its continued existence and the habitat

essential to that existence. (See Fish & G. Code, § 2090.)19

In its final decisions, which imposed these mitigation
measures, DHS stated that its findings that those measures
would reduce the project's impacts on the species to
insignificant levels were unaffected by the federal proposal
for critical habitat designation, which had been issued two
weeks earlier, because DHS's analysis and findings had
already taken into account the project's ouster of ninety acres
of “high quality desert tortoise habitat.”

Petitioners assign several defects in DHS's treatment of
tortoise habitat questions. First, they contend that DHS
violated its own site-selection criteria by choosing a critical
habitat area. Respondents rejoin that the criteria were
precatory, and concerned only endangered, not threatened,
species. Two further points are dispositive. First, the criteria
cited by petitioners referred to land prohibited by law from
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LLRW disposal use, which no one contends the Ward Valley
site was. Second, in any event, the site was chosen years
before it became a federally designated critical habitat.

Petitioners next assert inadequacy in the EIR's discussion of
“cumulative impacts” upon the tortoise, that is, the impact of
this project taken in light of and together with the impacts
of other projects and environmental factors. (See Guidelines,
§ 15355.) Seizing upon a sentence in the EIR that “[t]he
proposed project would contribute impacts to far less than
1% of the area examined, and is not a significant cumulative
impact,” petitioners contend that the EIR adopted and
pursued the isolated-focus approach to cumulative impacts
that was condemned as inconsonant with the Guidelines in
Kings County Farm Bureau v. City of Hanford (1990) 221
Cal.App.3d 692, 718-721 [270 Cal.Rptr. 650]. We disagree.
The EIR plainly explained how the tortoise population in the
project region had been the most free of impacts, whereas
other sectors of the species had experienced degrees of
degradation from various human and natural causes, and
concluded that it would be “very important ... to maintain or
increase the viability of the [particular] population.” To that
end, the EIR proceeded to propose mitigation measures which
DHS adopted. The EIR's discussion of cumulative impacts
was legally sufficient.

Petitioners' further contentions relate to the federal
designation of critical habitat. Petitioners contend that the
proposed designation, of August 1993, *1605  and the final
designation, of February 1994, constituted new circumstances
requiring DHS to recirculate the EIR for further comment
under section 21092.1, or to prepare a supplemental EIR
under section 21166. Petitioners deem these circumstances
heightened by the fact that the ultimate habitat designation
will require another biological opinion under the federal act.

For several reasons, these contentions lack merit. First,
as previously discussed in connection with the Wilshire
Report, the final designation of 1994, which followed
DHS's approval of the license, came too late to require a
supplemental EIR, at least in connection with that approval.
(See Guidelines, § 15162, subd. (c).) However, petitioners
assert that the preliminary designation also amounted to
either “Significant new information” requiring recirculation
(§ 21092.1) or a supplemental EIR (§ 21166, subd. (c)), or
“Substantial changes ... with respect to the circumstances
under which the project is being undertaken,” also requiring
a supplemental EIR (§ 21166, subd. (b)). Once more, all of
these qualifications require the presence of significant new

or enhanced environmental effects, for which the original
EIR must be supplemented to assure adequate comment
and coverage. (Guidelines, §§ 15088.5, subd. (a), 15162,
subds. (a)(2), (3); Laurel Heights II, supra, 6 Cal.4th at pp.
1129-1132.)

The advent of the critical habitat designation did not trigger
these elements. No changes were made or discovered in
the project or its physical, environmental effects; the “new
information” was an already anticipated recharacterization
of the site's status under the federal act. (Accord, Fund
for Environmental Defense v. County of Orange (1988) 204
Cal.App.3d 1538, 1550-1552 [252 Cal.Rptr. 79] [expansion
of wilderness park to surround project did not require
supplemental EIR because actual impacts had already been
considered; “No new protected or rare habitat or species of
flora or fauna were discovered or found to be impacted that
had not been discovered when the EIR was prepared.” (Id.
at p. 1550, fn. omitted.)]; compare Mira Monte Homeowners
Assn. v. County of Ventura (1985) 165 Cal.App.3d 357 [212
Cal.Rptr. 127] [discovery of previously unknown project
encroachment on wetlands four days before certification
required supplemental EIR].) That is why DHS found that
the proposed designation did not change its prior findings:
however legally characterized, the habitat would be affected
the same as before. And the environmental review and
mitigation measures that had already been completed focused
on the real effects of the project not just on “the tortoise,” but
on its habitat (previously termed “crucial”), which is exactly
how the project would impact on the species. *1606

Petitioners' view is that the EIR should have been redone
because of a change not in physical circumstances but in
impending federal legal and scientific review. That is, given
the critical habitat designation, before the federal government
transfers the site the service will have to prepare another
biological opinion under the federal act, focusing not simply
on the survival of the species directly, but now indirectly,
on effects on the habitat and on prospects for species

“recovery.”20 What the practical difference will be remains to
be seen. But whatever the significance of that inquiry under
federal law and for the federal decision about this project, its
impendency does not amount to the type of new or changed
circumstances requiring supplementation or recirculation of
the present EIR, which already has served the practical and
informational functions of CEQA with respect to this project's
impact on the tortoise and its habitat.
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5. Petitioners' Rights to Participate.
(13) Petitioners Tribe and Committee contend that DHS
abridged or denied their rights to participate in the licensing
process, as provided for by two sources, Health and Safety
Code section 25845, subdivision (a), and 10 Code of Federal
Regulations sections 61.70-61.73 (1995). We consider these
provisions in turn.

Health and Safety Code section 25845, subdivision (a)
provides that “In any proceeding under this chapter for
granting or amending any license, ... [DHS] shall afford an
opportunity for a hearing on the record upon the request of
any person whose interest may be affected by the proceeding,
and shall admit that person as a party to such proceeding.” The
Committee made such a request, received party status, and
participated in the license hearings. It complains, however,
that its party status should have included the right to speak
at greater length than other interested public participants,
and to enjoy the same involvement in the overall process
as, for example, US Ecology. We see no authority for these
contentions.

The Tribe did not receive party status, because it did
not specifically request it. The Tribe yet was allowed
to participate. Nothing in the federal regulations granted
the Tribe automatic party status under Health and Safety
Code section 25845, subdivision (a). These regulations, as
applicable to DHS here, allow for a tribal government's
submission of, and the adoption of, a proposal for how it
will participate in license application review. (10 C.F.R. §§
61.70, 61.72, 61.73 (1995).) The Tribe does not contend
that it submitted any such proposal. The Tribe did make
its opposition to the *1607  project known to DHS, and
DHS met with Tribe representatives and explained the
environmental and license review process before any hearings
were held. (See id., § 61.71.)

The trial court correctly found that petitioners failed to
establish an abridgment of their rights to participate in the
proceedings.

6. Adoption of Hearing Procedures.
(14) In 1991, DHS announced procedures for the conduct of
the second public hearing on the license application, held that
year. Health and Safety Code section 25845, subdivision (c)
provides that “adoption, repeal, or amendment of rules and
regulations pursuant to [the RCL] shall be accomplished in
conformity with” the APA's provisions regarding regulations

(Gov. Code, § 11340 et seq.). (Accord, Health & Saf. Code, §
25803.) Petitioners contend that DHS was bound to follow the
APA in adopting its 1991 hearing procedure, and its failure to
do so voids the license approval.

The contention lacks merit. The hearing procedure, self-
described at one point as a “handout” for hearing participants,
comprised information and instructions regarding this one
hearing. It was not a “rule, regulation, order, or standard of
general application,” the definition of “ '[r]egulation' ” as
covered by the APA. (Gov. Code, § 11342, subd. (g), italics
added; see Faulkner v. Cal. Toll Bridge Authority (1953) 40

Cal.2d 317, 322-324 [253 P.2d 659].)21

7. Requisite Hearing Procedures.
Petitioners' final contentions concern alleged failures by
DHS to comply with legal requirements in connection with
the public hearings it conducted concerning the license
application and approval. Petitioners raise three issues
regarding the 1990 hearings and one with respect to the
licensing hearings as a whole.

The hearing officer at one of the 1990 hearings announced
that “the California Code of Regulations requires that [DHS]
issue an Analysis of Public Comments received during the
public hearing,” which would briefly respond to comments
at the hearing and specify which provisions of the license
application (if any) had been changed as a result. This
document, he continued, would be sent to hearing participants
and public repositories. Petitioners assert that no such
document was distributed. Assuming this is so, neither can we
discern any provision requiring such an “analysis,” in *1608
either the California Code of Regulations or any other code.
Petitioners do not cite any.

Petitioners' second contention is that the 1990 public hearing
was not properly publicly noticed. But again, petitioners
provide neither legal authority nor factual support for this
contention. Equally indefinite in legal basis or factual
specificity is petitioners' third contention, that the hearing
was tainted because DHS withheld portions of the license
application from public view. Of course, a similar issue
regarding the public disclosure requirements of CEQA has
already been discussed (pt. 1, ante).

Finally, petitioners reassert their claim, which was summarily
adjudicated adversely below, that the hearing provided for
by Health and Safety Code section 25845, subdivision (a)
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must be a formal, APA-type, adjudicatory one. This question
was extensively treated and negatively answered by the Third
Appellate District in CalRad, supra, 15 Cal.App.4th 841. We
decline petitioners' request to depart from that thorough and
persuasive decision of the issue.

Alternatively, petitioners pose, as allegedly unanswered by
CalRad, a series of open-ended questions about what type
of hearing was required, if not a formal adjudicatory one.
Petitioners do not purport to supply any answers, which is
reason enough to dismiss these interrogatories. Moreover,
CalRad has already answered them. After reviewing a wide
range of state and federal law, the court there concluded:
“By declining to require formal APA-type hearings in
Health and Safety Code section 25845, subdivision (a), the
Legislature necessarily left the character of the hearings and
the procedures which would be applicable to the discretion of

[DHS].” (CalRad, supra, 15 Cal.App.4th at p. 871; see id. at
p. 876.)

Disposition
The judgment is reversed, with directions to enter judgment
denying the petition for writ of mandate. The parties shall bear
their own costs on appeal.

Boren, P. J., and Brandlin, J.,* concurred.
A petition for a rehearing was denied November 3, 1995,
and the petition of plaintiffs and appellants for review by the
Supreme Court was denied January 18, 1996. Mosk, J., and
Baxter, J., were of the opinion that the petition should be
granted. *1609

Footnotes
* Judge of the Municipal Court for the South Bay Judicial District sitting under assignment by the Chairperson of the Judicial

Council.

1 Los Angeles Physicians for Social Responsibility, Southern California Federation of Scientists, and Committee to Bridge
the Gap (Committee).

2 References to DHS include its director, who also was named as a respondent.

3 We refer to DHS, US Ecology, and the Forum collectively as respondents.

4 CalRad held that DHS was not required to hold a trial-type hearing, under the Administrative Procedure Act (Gov. Code,
§ 11340 et seq. [APA]), before granting US Ecology's license.

5 Provisions of CEQA are cited by Public Resources Code section alone. CEQA's implementing Guidelines, codified
at title 14, California Code of Regulations, section 15000 et seq., are cited as Guidelines. The Supreme Court has
instructed that the Guidelines are to be afforded great weight by the courts, unless clearly unauthorized or erroneous
under CEQA. (Laurel Heights Improvement Assn. v. Regents of University of California (1993) 6 Cal.4th 1112, 1123, fn.
4 [26 Cal.Rptr.2d 231, 864 P.2d 502] (Laurel Heights II).)

6 Wilshire had been on the mailing list for the draft EIR.

7 A parallel proceeding, commenced by the City of Needles, was heard together with this one but later settled.

8 Code of Civil Procedure section 1094.5, subdivision (e) provides: “Where the court finds that there is relevant evidence
which, in the exercise of reasonable diligence, could not have been produced or which was improperly excluded at the
hearing before respondent, it may enter judgment as provided in subdivision (f) remanding the case to be reconsidered
in the light of that evidence; or, in cases in which the court is authorized by law to exercise its independent judgment on
the evidence, the court may admit the evidence at the hearing on the writ without remanding the case.”

9 At this point the court added, “The court also realizes that submission of the Wilshire Report at this state of the proceedings
is highly unusual and an adequate explanation for the timing thereof has not yet presented. The determinative question
obviously is why wasn't the report presented to respondents during the initial administrative process? Nevertheless, due
to the overwhelming nature of the commitment involved in the project it behooves the court, and others, to allow the
insertion of the report into the process. The added expense of remanding the issue to respondents for consideration
of the Wilshire Report may be a cost of suit herein given the unusual timing of its submission. This question may be
addressed if the added cost of remand becomes relevant in a later stage herein after final determination of the petition.”

10 The parties have presented contested requests for judicial notice of postrecord materials that largely reflect the treatment
of the Wilshire Report in other forums, in connection with the pending federal land transfer. Principal among these matters
are a National Academy of Sciences report that was requested by Secretary Babbitt, and press releases reflecting his
and Governor Wilson's reactions to that study, which had generally endorsed the safety of the site but recommended
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additional tests and conditions to further assure it. Although these materials form part of the continuing, controversial
process of this project, they are not legally relevant to the determination of these appeals. We therefore notice these
matters only for the limited purpose of establishing, by way of background, that the events they comprise have occurred.
We also notice the United States Supreme Court decision, California Attorney General's opinion, and South Carolina
legislation separately tendered. Petitioners' motions to strike or to “disregard” portions of respondents' briefs are denied.

11 DHS also seeks relief from the judgment's failure to allow it costs. That decision was made in a postjudgment order taxing
costs, which is not the subject of either DHS's notice of appeal or its argument. We therefore do not address the issue.

12 The matter would be different had the court, upon weighing the evidence, found any of DHS's findings unsupported. In
that case, the court's choice of an improperly strict scope of review might well require reversal (unless we elected to
review DHS's findings under the substantial evidence test in the first instance). Moreover, in such a case application of
the substantial evidence test to the trial court's determination would be less favorable to respondents than de novo review
for substantial evidence supporting DHS's findings.

13 We need not address US Ecology's further contention that that test was barred by section 21168, which facially precludes
its employment in CEQA cases. Of course, this case also involved review of a decision under the RCL, which does not
prohibit use of the independent judgment test. Nor do we address the Tribe's assertion that the presence of Ward Valley
among their ancestral lands confers some fundamental vested right that the project will adversely affect. This argument
was not made to the trial court.

14 We restate the court's language in context: “... WSPA goes on to contend that this exception would allow it to introduce
any and all expert testimony and reports prepared after the ARB adopted the regulations. It apparently reasons that
because this evidence did not exist when the ARB made its decision, it could not have been discovered 'in the exercise of
reasonable diligence.' Such a broad reading of this exception would seriously undermine the finality of quasi-legislative
administrative decisions. Any individual dissatisfied with a regulation could hire an expert who is likewise dissatisfied to
prepare a report or give testimony explaining the grounds for his disagreement, introduce this evidence in a traditional
mandamus proceeding, and, if he can persuade the court that the report raises a question regarding the wisdom of
the regulation, obtain an order reopening the rulemaking proceedings. And if the administrative body were to adopt
a regulation in the second proceeding that still was not to the individual's satisfaction, he could simply repeat the
process.” (Western States, supra, 9 Cal.4th at p. 578.)

15 “Therefore, although we agree that there is such an exception in traditional mandamus proceedings challenging quasi-
legislative administrative decisions, this exception is to be very narrowly construed.” (Western States, supra, 9 Cal.4th
at p. 578, italics added.)

16 With respect to its timing, respondents contend that the Wilshire Report failed to satisfy the precondition of Code of
Civil Procedure section 1094.5, subdivision (e) that it could not have been produced in the administrative proceeding
in the exercise of reasonable diligence. Absent a showing that petitioners were involved in the report's preparation and
completion, the fact that the report was issued two and one-half months after DHS's decisions fulfilled this qualification.

17 The ruling below stated, “The court agrees with petitioners' contentions on the limited grounds that the 'Wilshire report'
is significant new scientific analysis. All other assertions within these contentions are without merit.” (Italics added.)

18 A like conclusion obtains with respect to petitioners' discussion of vertical water migration analysis (which appears to
have been raised only in the reply brief).

19 Like the EIR, the biological opinion focused directly on the practical habitat question. Its “Analysis of Impacts” began by
stating, “The proposed action will result in the removal of approximately 78 acres of desert tortoise habitat for a minimum
of 35 years.... [T]he loss of this habitat should affect approximately 18 to 20 tortoises.”

20 Petitioners assert that a new state biological opinion also must be prepared. Petitioners do not establish that there is
such a requirement, but if there were it presumably would mean the department's again adopting the federal opinion.
(See Fish & G. Code, § 2095.)

21 Also meritless is petitioners' augmented contention, in their reply brief, that Health and Safety Code sections 25803
and 25845, subdivision (c) mandated DHS to adopt APA-type regulations for the hearing. The statutes simply do not
so provide.

* Judge of the Municipal Court for the South Bay Judicial District sitting under assignment by the Chairperson of the Judicial
Council.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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191 Cal.App.3d 259, 235 Cal.Rptr. 788

FRIENDS OF WESTWOOD,
INC., Plaintiff and Appellant,

v.
CITY OF LOS ANGELES, Defendant

and Respondent; WILSHIRE-
GLENDON ASSOCIATES, LTD., Real

Party in Interest and Respondent

No. B022204.
Court of Appeal, Second District, California.

Mar 27, 1987.

SUMMARY

In an action by a citizens' group to enforce compliance by
a city with the provisions of the California Environmental
Quality Act (CEQA) (Pub. Resources Code, § 21000 et
seq.) with regard to the issuance of a building permit for
the construction of a proposed office tower, the trial court
denied plaintiff's request for a preliminary injunction to
prohibit construction of the tower pending the resolution
of the underlying lawsuit. (Superior Court of Los Angeles
County, No. C589700, John L. Cole, Judge.)

The Court of Appeal reversed. It held that the permit approval
process was a discretionary act of the city to which CEQA
applied, rather than a ministerial one to which CEQA would
not apply, since the city possessed authority to require
modification of the project, its employees had exercised
substantial discretion in setting standards the project was
required to meet and had waived other standards set by
ordinance, and a thorough environmental assessment would
aid in making the discretionary decisions. Because it was
reasonably probable, therefore, that plaintiffs would prevail
at trial in proving that the permit approval for the project
was discretionary, they were entitled to the issuance of the
preliminary injunction. (Opinion by Johnson, J., with Lillie,
P. J., and Thompson, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1)

Injunctions § 15--Preliminary Injunctions--Standards for
Granting.
A trial court should grant a preliminary injunction if it
finds that the *260  plaintiff has a reasonable probability of
prevailing at trial and will suffer more harm from denial of
the preliminary injunction than defendant would suffer from
its grant.

(2)
Building Regulations § 6--Environmental Regulations--
California Environmental Quality Act--Purpose.
As applied to private projects, the purpose of the California
Environmental Quality Act (Pub. Resources Code, § 21000
et seq.) is to minimize the adverse effects of new
construction on the environment. To serve this goal, the act
requires assessment of environmental consequences where
government has the authority through its regulatory powers
to eliminate or mitigate one or more adverse environmental
consequences a study could reveal.

(3a, 3b, 3c, 3d)
Building Regulations § 6--Environmental Regulations--
California Environmental Quality Act--Application--
Discretionary Projects.
In an action by a citizens' group to enforce compliance by
a city with the provisions of the California Environmental
Quality Act (CEQA) (Pub. Resources Code, § 21000 et
seq.) with regard to the issuance of a building permit
for the construction of a proposed office tower, the trial
court erred in denying a preliminary injunction to prohibit
construction pending the resolution of the underlying lawsuit.
It was reasonably probable that plaintiffs would prevail in
their claim that the permit approval process for the tower
constituted a discretionary project within the meaning of
Pub. Resources Code, § 21080 (providing that CEQA applies
to discretionary, but not ministerial, projects), rather than
a ministerial one, since the city had discretion to require
modification of the project, city officers and departments
had, in fact, exercised substantial discretion in establishing
standards the tower was required to meet and had waived
compliance with standards the city council had established
by ordinance, and, because of substantial potential effects on
the environment, the discretionary decisions could have been
aided by a thorough environmental assessment.

[See Cal.Jur.3d, Pollution and Conservation Laws, § 367 et
seq.; Am.Jur.2d, Pollution Control, § 11 et seq.]
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(4)
Building Regulations § 6--Environmental Regulations--
California Environmental Quality Act--Interpretation--
Classification of Project as Ministerial or Discretionary--
City's Interpretation Not Conclusive.
In an action by a citizens' group to enforce compliance by
a city with the provisions of the California Environmental
Quality Act (CEQA) (Pub. Resources Code, § 21000 et seq.)
with regard to the issuance of a building permit for the
construction of a proposed office tower, guidelines adopted
by the city classifying the issuance of building permits as a
ministerial act within the meaning of Pub. Resources Code, §
21080 *261  (providing that CEQA applies to discretionary,
but not ministerial, projects), was not conclusive as to whether
CEQA applied; the applicability of CEQA cannot be made to
depend on the unfettered discretion of local agencies.

(5)
Building Regulations § 6--Environmental Regulations--
California Environmental Quality Act--Liberal
Interpretation.
The California Environmental Quality Act (CEQA) (Pub.
Resources Code, § 21000 et seq.) must be interpreted in
such a manner as to afford the fullest possible protection
to the environment within the reasonable scope of the
statutory language. Since the act applies only to projects
of a discretionary, rather than a ministerial, character (Pub.
Resources Code, § 21080), doubts whether a project is
discretionary or ministerial should be resolved in favor of a
finding that it is discretionary. Further, where a project is of
a hybrid discretionary-ministerial character, CEQA applies
even if the process is largely ministerial.

(6)
Building Regulations § 6--Environmental Regulations--
California Environmental Quality Act--Ministerial Projects--
Administrative Policies.
To be ministerial, a decision must be one that an
administrative agency itself is forced to follow pursuant to
a standard fixed by statute or ordinance; it cannot be based
upon a standard that the agency exercised its own discretion
to create and which it possesses the discretion to modify or
ignore. Thus, formal and informal policies established by a
city, by which it approved building permits for construction
projects, did not convert discretionary decisions involved
in the approval process for a major construction project to
ministerial ones within the meaning of Pub. Resources Code,
§ 21080, which provides that the California Environmental

Quality Act (Pub. Resources Code, § 21000 et seq.) applies
only to discretionary, not ministerial, projects.

COUNSEL
Fisher & Moest, Barry A. Fisher, David Grosz, Evelyn Keller
and Henry W. McGee, Jr., for Plaintiff and Appellant.
John K. Van de Kamp, Attorney General, Andrea Sheridan
Ordin, Chief Assistant Attorney General, Theodora Berger,
Assistant Attorney General, Susan Goodkin, Deputy Attorney
General, and Stephan C. Volker as Amici Curiae on behalf of
Plaintiff and Appellant.
James K. Hahn, City Attorney, Gary R. Netzer, Sr., Edward C.
Dygert and Roger J. Holt, Assistant City Attorneys, Patricia
V. Tubert and William F. Childs, Deputy City Attorneys, for
Defendant and Respondent. *262
Cox, Castle & Nicholson and Kenneth B. Bley for Real Party
in Interest and Respondent.

JOHNSON, J.

This appeal arises from denial of a preliminary injunction.
This injunction would have prohibited construction of a
proposed office tower pending trial of the underlying lawsuit.
The lawsuit, in turns, seeks a writ of mandate and injunctive
relief preventing construction of the building unless and
until the City of Los Angeles complies with provisions
of the California Environmental Quality Act requiring
environmental assessment of projects which have potential
environmental consequences.

The case presents a fundamental issue under California's
environmental protection legislation: Is the issuance of
a building permit for a major construction project -
in this instance, a 26-story, 363,000-square foot, $88
million multiple-use tower - a “ministerial project” and
thus exempt from environmental assessment under the
California Environmental Quality Act? We conclude there
is a “reasonable probability” the plaintiffs will succeed at
trial in proving the approval process for this major project
qualifies as a “discretionary” rather than a “ministerial”
action. Consequently, we reverse the denial of the preliminary
injunction in this case.

Statement of Facts and Proceedings Below
Wilshire-Glendon Associates, Ltd. (Wilshire-Glendon), a
developer, seeks to construct a 26-story office tower at the
intersection of Wilshire Boulevard and Glendon Avenue
in central Westwood. This proposed building would have
363,585 square feet of floor space and provide parking for
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881 cars. The site to be occupied by this structure was the
home of “Ship's” Coffee Shop for over a quarter century. The
site comprises eight previously subdivided lots. The north half
of the site is within the Westwood Village specific plan area.
The south half is within the Westwood community plan area,
which is part of the Los Angeles City general plan.

Planning for this project started several years before the Ship's
restaurant was demolished in 1984. Wilshire-Glendon faced
two formidable obstacles to construction of this twenty-six-
story tower. First, the site was split by a public alley. Secondly,
the Westwood Village specific plan did not allow nearly as
intense development as did the Westwood community plan.

On February 26, 1982, Wilshire-Glendon sought to vacate
the public alley *263  which bisected the property. The
city's planning commission voted to oppose. However, the
city engineer presented a report to the city's public works
committee recommending approval with 20 conditions. The
report described the plans for the site as calling for a
“multi-story building with an indoor shopping center and
subterranean parking.” (It did not indicate the “multi-story”
building would rise 26 stories, however.) The report also
stated the city had the discretion to waive the requirement
of a new tract map for this project. (Report of office of city
engineer to public works committee from city engineer, dated

Nov. 22, 1982, pp. 5-6.)1 The public works committee held
a public hearing and recommended vacation of a part of the
alley with the 20 conditions. One of these conditions required
Wilshire-Glendon to hold the eight previously subdivided lots
on the property as one lot in consideration for the city waiving
its right to require a new tract map.

On February 9, 1983, the Los Angeles City Council approved
the public works' committee recommendation and also
determined this alley vacation was categorically exempt from
CEQA. The city drafted an ordinance implementing this
decision and after all conditions were met the alley vacation
went into effect on May 6, 1985. One of the last conditions
to be satisfied was execution of an agreement between the
city and Wilshire-Glendon that the eight lots would be held
as one “in consideration of the elimination of the requirement
for recordation of a new tract map.” (Covenant and agreement
to hold property as one parcel, Apr. 16, 1985.)

At about this time Wilshire-Glendon applied to the
department of building and safety for a building permit.
Because of the size of the proposed project the application
was channeled into a “plan check” for “major projects,”

a process reserved for some 100 to 150 or so by out of
over 40,000 building permit applications considered annually
by the City of Los Angeles. While this plan check was
underway a neighborhood association, Friends of Westwood,
Inc. (FOW), began contacting various city councilmen and
city administrators requesting an environmental impact report
(EIR) be prepared before any building permit was issued
for the Wilshire-Glendon project. The city rejected these
requests and after completing its lengthy “plan check” process
the city issued a building permit on December 31, 1985.
During the course of approving this permit, city employees
imposed a number of conditions, modifications, requirements
and financial deposits on Wilshire-Glendon and relieved it
of other legal requirements but allowed it to proceed with
construction. *264

On January 11 and 14, 1986, FOW appealed the grant of
the building permit to the chief zoning administrator. This
appeal was denied on February 18, 1986. So on February 19,
1986, FOW commenced the instant suit. The trial court denied
the requested temporary restraining order but set a hearing
on the order to show cause for March 18, 1986. Wilshire-
Glendon and the city lodged demurrers based on FOW's
failure to exhaust administrative remedies since the city's
board of zoning appeals had not yet acted on its appeal from
the chief zoning administrator's decision. On April 29, 1986,
the board of zoning appeals affirmed FOW's request for a
preliminary injunction based on its amended complaint. After
a hearing, the trial court denied the preliminary injunction and
also denied a request for stay pending appeal.

On August 4, 1986, FOW served its notice of appeal on
this court. It also requested a temporary stay and a writ of
supersedeas. On August 15, 1986, this court denied FOW's
petition for writ of supersedas, set an expedited briefing
schedule, and warned Wilshire-Glendon it would proceed
with construction at its own risk. Briefing was completed
on October 27, 1986, and oral argument held on December
4, 1986. The parties completed supplemental briefing on
January 9, 1987.

Discussion
The parties do not quarrel over the proper standard of review
of orders denying preliminary injunctions. (1) A trial court
should grant a preliminary injunction if it finds the plaintiff
has a “reasonable probability” of prevailing at trial and will
suffer more harm from denial of the preliminary injunction
than defendant would suffer from its grant. (Robbins v.
Superior Court (1985) 38 Cal.3d 199, 205-06 [211 Cal.Rptr.
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398, 695 P.2d 695], IT Corp. v. County of Imperial (1983)
35 Cal.3d 63, 69-70 [196 Cal.Rptr. 715, 672 P.2d 121].) Both
parties would suffer harm if the building were constructed and
then had to be torn down. Hence the instant appeal hinges
on whether the trial court abused its discretion in ruling it
is not “reasonably probable” the plaintiff will prevail on the
merits at trial. Since the facts are not in serious dispute the
primary issue is whether the trial court's interpretations of the
applicable laws are correct. Accordingly, we now turn to a
consideration of the central legal issues in this case.

I. Legal Criteria for Determining Whether a
Project Is “Discretionary” or “Ministerial”

We first point out what this case is not about. It does not
involve whether Wilshire-Glendon can build its proposed
multiple-use tower in Westwood. The only issue here is
whether an environmental impact report or at least a
negative declaration will have to be prepared before the city
decides *265  whether and what kind of building can be
constructed on this site. It may well be that an EIR (or
negative declaration) would show Wilshire-Glendon should
be allowed to proceed with existing plans or it might require
further modifications in the plans. Another thing in no
way involved in this case is whether EIR's (or negative
declarations) will be required in the future for all building
permits in the City of Los Angeles. In this case we are
talking only about the approval process for a project unusual
in size, dimension and location. Finally, properly conceived,
this case is not about whether the city abused its discretion
in granting this building permit but whether it exercised
its discretion in that process and therefore should have
conducted an environmental assessment as part of the process
of considering the permit.

The California Environmental Quality Act, California Public
Resources Code sections 21000-21177 (seq.) was enacted
in 1970 to “[e]nsure that the long-term protection of the
environment, consistent with the provision of a decent home
and suitable living environment for every Californian, shall
be the guiding criterion in public decisions.” (Pub. Resources
Code, § 21001, subd. (d), italics added.) In land use decisions,
this purpose is implemented by requiring municipalities to
prepare an environmental impact report as to “any project
[it] intend[s] to carry out or approve which may have a
significant effect on the environment” (Pub. Resources Code,
§ 21151, italics added.) Before ordering an EIR a municipality
conducts an initial study. (Pub. Resources Code, § 21080,
subd. (c)(2).) If this initial study reveals “[t]here is no
substantial evidence ... that the project may have a significant

effect on the environment” (Pub. Resources Code, § 21080,
subd. (c)(1)) it can file “a negative declaration.” (Pub.
Resources Code, § 21080, subd. (c).) Otherwise it must
conduct an actual environmental impact report which details
the potential consequences for the environment and specifies
measures which would mitigate those consequences.

In the early years of CEQA it was not altogether clear it
applied to private as opposed to public projects. However,
this question was answered in the affirmative by the
California Supreme Court in the landmark case of Friends
of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247
[104 Cal.Rptr. 761, 502 P.2d 1049]. At the time this decision
was filed, the Legislature already was considering bills
designed to strengthen and refine CEQA. This legislation was
amended to address some of the ramifications of Friends of
Mammoth. The final bill included a new section of special
significance in the instant case. “[CEQA] shall not apply to ...
ministerial projects proposed to be ... approved by public
agencies ....” (Pub. Resources Code, § 21080, subd. (b)(1).)
“Except as otherwise provided ... [CEQA] shall apply to
discretionary projects proposed to be ... approved by public
agencies ....” (Pub. Resources Code, § 21080, subd. (a), italics
added.)

Wilshire-Glendon and the city contend that the building
permit approval process in this case was “ministerial” within
the meaning of the CEQA definition *266  and thus exempt
from CEQA. FOW responds it was a “discretionary” decision
and thus CEQA applies.

The language of CEQA itself does not resolve this issue.
The original bill amending CEQA to exempt “ministerial”
decisions, Assemby Bill No. 889, expressly listed the issuance
of building permits as “ministerial projects” at the time the bill
was reported out by the Senate Committee. However, building
permits were deleted from the list during the legislative
process and the amendment as enacted by the California
Legislature contained no such reference. (Seneker, The
Legislative Response to Friends of Mammoth: Developers
Chase the Will-o'-The Wisp, (1973) 48 State Bar J. 126, 165,
fn. 114.)

Respondents argue the term “ministerial” should be defined
by a line of judicial decisions which categorizes those acts
for which government employees will be immune from
liability in tort. (See, e.g., Johnson v. State of California
(1968) 69 Cal.2d 782 [73 Cal.Rptr. 240, 447 P.2d 352],
McCorkle v. City of Los Angeles (1969) 70 Cal.2d 252

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985111599&pubNum=661&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=35CALIF3D63&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_69&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_69
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=35CALIF3D63&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_69&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_69
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983153998&pubNum=661&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21000&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21000&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21177&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21001&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21001&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21151&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21151&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21080&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21080&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21080&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21080&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=8CALIF3D247&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=8CALIF3D247&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972126192&pubNum=661&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21080&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21080&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968130646&pubNum=661&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=70CALIF2D252&originatingDoc=I103272bdfab011d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Friends of Westwood, Inc. v. City of Los Angeles, 191 Cal.App.3d 259 (1987)
235 Cal.Rptr. 788

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 5

[74 Cal.Rptr. 389, 449 P.2d 453], Wheeler v. County of
San Bernardino (1978) 76 Cal.App.3d 841 [143 Cal.Rptr.
295].) “According to Johnson, immunity attaches only to
basic policy decisions, involving conscious balancing of
risks and advantages, activity which may be characterized
as the planning rather than the operational level of decision
making. (Citations omitted.)” (Wheeler v. County of San
Bernardino, supra, 76 Cal.App.3d at p. 848, italics added.)

In essence, these cases elevate “discretionary acts” to the
high plane of general policy decisions and limit immunity
to those decisions. Anything governmental employees do in
implementing that general policy is deemed ministerial and
thus not immune from tort liability. Wilshire-Glendon and
the city argue the city council made the only discretionary
decisions when it enacted the ordinances governing issuance
of building permits. What the various city departments do
is merely implement those general policies and hence are
engaged only in “ministerial” actions.

We see no reason to undertake an analysis of whether and
when city employees are immune from suit for decisions
made during consideration of a building permit. In this
case, we are not concerned with governmental tort liability.
The purpose and legislative history of section 21080 both
draw a different boundary line between “discretionary” and
“ministerial” approvals. So do the CEQA guidelines and
judicial decisions interpreting this statutory section.

(2) Purpose of CEQA. As applied to private projects, the
purpose of CEQA is to minimize the adverse effects of new
construction on the environment. To serve this goal the act
requires assessment of environmental consequences *267
where government has the power through its regulatory
powers to eliminate or mitigate one or more adverse
environmental consequences a study could reveal. ( 3a) Thus
the touchstone is whether the approval process involved
allows the government to shape the project in any way
which could respond to any of the concerns which might
be identified in an environmental impact report. And when
is government foreclosed from influencing the shape of
the project? Only when a private party can legally compel
approval without any changes in the design of its project
which might alleviate adverse environmental consequences.

Legislative intent behind section 21080. The legislative
history of Public Resources Code section 21080 is
consistent with this interpretation of “ministerial.” In an
opinion rendered during the Legislature's deliberations over

Assembly Bill No. 889, the bill which created Public
Resources Code section 21080, the Office of the Legislative
Counsel defined what was meant by the clause exempting
ministerial projects from CEQA. “A ministerial act is an act
with respect to the performance of which a public officer can
exercise no discretion, such an act of [sic] duty as may be
prescribed by some existing law which it is incumbent upon
it to perform precisely as laid down by the law. (Chase v.
Kalber (1951) 28 Cal.App. 561.)” (Italics added.) (Opinion
letter from John Corzine, Deputy Legislative Counsel, to
Assemblyman William T. Bagley, dated Dec. 1, 1982, p.
2, italics added.) Thus, the legislators were being informed
the “ministerial” projects they were exempting from CEQA
were only those where public employees had no discretion
whatsoever and instead had a legal duty to do something and
to do it only one way.

The history surrounding the inclusion and then deletion of
“building permits” from the list of “ministerial” projects is
even more revealing. As originally drafted, the bill creating
Public Resources Code section 21080 - Assembly Bill No.

889 - listed certain “projects” deemed to be ministerial.2 This
list included not only the issuance of building permits but the

issuance of grading permits as well.3 However, on November
27, 1972, the Senate *268  amended Assembly Bill No. 889
and deleted grading permits from the list of “ministerial”
projects. (Cal. Legislature-1972 Reg. Sess., Assembly Bill
No. 889, as amended in Senate Nov. 27, 1972.) Two days later
it amended the bill again this time deleting building permits
as well. (Cal. Legislature-1972 Reg. Sess., Assembly Bill No.
889, as amended in Senate Nov. 29, 1972.)

The reason for removing building and grading permits
from the subsection exempting ministerial projects from
environmental review is explained in a December 14, 1972,
memorandum from the committee consultant to a legislator
who had received letters from environmental organizations
objecting to several features of Assembly Bill No. 889.
This memorandum reads in pertinent part: “Assemblyman
Knox (the author of AB 889) gave me the following
answers to the specific points raised in your letter ... 2.
There was never any attempt to exempt all building and
grading permits from the act - only those which could be
classified as purely 'ministerial acts.' Preparation of an impact
report would serve no practical purpose in connection with
such actions. Once again, this issue was resolved to the
satisfaction of environmental lawyers by adopting drafting
changes which simply excluded all purely ministerial acts
from the application of the Environmental Quality Act.”
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Assemblyman Knox further explained the reason the
Legislature deleted specific mention of building and grading
permits as “ministerial” projects in a letter he sent to a
constituent after passage of Assembly Bill No. 889. The
constituent inquired, “We would like to know the effect, if
any, of the change in wording from the November 16 version
of Section 21080 to the November 30 version. Specifically,
we would like to know whether it was the intention to
include within the CEQA those types of permits specifically
enumerated in the November 16 version of the Bill and
deleted from the November 30 version or whether it is still the
intention of Section 21080 to make the CEQA not applicable
to those permits and approval.” (Undated letter of Jack C.
Crose to Honorable John T. Knox.)

Assemblyman Knox replied in pertinent part: “The purpose
of Section 21080 was to clarify the applicability of
the Environmental Quality Act to ministerial activities.
California courts have long held that 'ministerial' actions are
those which legally require the issuance of a permit, ... if the
applicant therefor satisfies certain specific requirements. ...
The essential element of a ministerial act is that the approving
agency does not have the legal authority to refuse a qualified
applicant or to insist upon modifications or changes in his
project. ...

“The earlier versions of Section 21080 tried to convey
this intent by listing specific examples of activities usually
considered to be ministerial - viz. - the issuance of building
permits, the issuance of grading permits, etc. *269

“It was subsequently pointed out, however, that such actions
are not always ministerial. Some local building ordinances,
for example, grant local officials the authority to require
substantial changes in building design or even to refuse a
building permit altogether. Such situations are not ministerial
and should fall within the scope of the Environmental Quality
Act.” (Letter from Honorable John T. Knox to Mr. Jack C.

Crose dated Feb. 6, 1973, italics added.)4

This legislative history makes it abundantly clear the term
“ministerial” is limited to those approvals which can be
legally compelled without substantial modification or change.
Thus, the fact a city lacks the discretion to deny a building
permit outright in the event environmental problems are
identified does not make issuance of the permit “ministerial.”
It is enough the city retains discretion to require substantial
changes in building design.

Administrative guidelines. CEQA authorizes the office
of planning and research (OPR) to issue guidelines
implementing the act. As a whole, these guidelines appear
consistent with the interpretation of “ministerial” which flows
from the purpose and legislative history of Public Resources
Code section 21080.

CEQA [tit. 14, Cal. Admin. Code] section 15268, subdivision
(b) provides: “In the absence of any discretionary provision
contained in the local ordinance or other law establishing the
requirements for the permit, license, or other entitlement for
use, the following actions shall be presumed to be ministerial:

“(1) Issuance of building permits ....” (Italics added.)

A cursory reading of this guideline could lead one to conclude
the Office of Planning and Research considers building
permits to be “presumptively ministerial.” However, on more
careful reading it is apparent the presumption arises only
where a precondition exists - the public entity must retain no
discretion in connection with issuance of the building permit.
But if the ordinances governing building permits contain “any
discretionary *270  provision” the presumption is not just

dissolved; it simply fails to come into existence.5

What is meant by “any discretionary provision” is suggested
by other CEQA guidelines in California Administrative
Code, title 14 (hereinafter cited as [Cal. Admin. Code]).
Section 15369 reads in pertinent part: “A building permit is
ministerial if the ordinance requiring the permit limits the
public official to determining whether the zoning allows the
structure to be built in the requested location, the structure
would meet the strength requirements in the Uniform
Building Code, and the applicant has paid his fee.” (Italics
added.)

Another CEQA guideline [Cal. Admin. Code] in turn defines
a discretionary project as one which “requires the exercise
of judgment or deliberation when the public agency or body
decides to approve or disapprove a particular activity, as
distinguished from situations where the public agency or body
merely has to determine whether there has been conformity
with applicable statutes, ordinances, or regulations.” ([Cal.
Admin. Code] § 15357.)

A “ministerial” act meanwhile is further defined in the
guidelines as “a governmental decision involving little or no
personal judgment by the public official as to the wisdom
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or manner of carrying out the project. ... A ministerial
decision involves only the use of fixed standards or objective
measurements, and the public official cannot use personal,
subjective judgment in deciding whether or how the project
should be carried out.” ([Cal. Admin. Code] § 15369, italics
added.)

CEQA [Cal. Admin. Code] section 15268, subdivision (c)
requires each local agency to identify actions which it deems
“ministerial under the applicable laws and ordinances.” The
City of Los Angeles has listed the issuance of building permits
as a ministerial act. (City of Los Angeles Guidelines for
the Implementation of the California Environmental Quality
Act of 1970 (rev. ed. 1978) § III.2.B (1).) (4) However, a
municipality's classification of a certain approval process as
ministerial is not conclusive. “The applicability of CEQA
cannot be made to depend upon the unfettered discretion of
local agencies, for local agencies must act in accordance with
state guidelines and the objectives of CEQA.” (Day v. City of
Glendale, supra, 51 Cal.App.3d at p. 822.)

Significantly the state guidelines also provide “where a
project involves *271  an approval that contains elements
of both a ministerial action and a discretionary action, the
project will be deemed to be discretionary and will be subject
to the requirements of CEQA.” (CEQA [Cal. Admin. Code]
§ 15268, subd. (d), italics added.)

(3b) Putting all these guidelines together, it can be seen
OPR considers issuance of a building permit “presumptively
ministerial” only where the agency has no power to exercise
its personal judgment as to the manner any phase of a project
is carried out but instead only has the power to determine
whether zoning allows the structure to be built and whether
it satisfies strength requirements, and nothing more, and
then only when those decisions involve application of fixed
standards and objective measurements.

Judicial interpretations. Prior judicial decisions likewise
have adopted a restrictive definition of “ministerial projects”
considered exempt from environmental review. (5) The
California Supreme Court has held CEQA must “be
interpreted in such manner as to afford the fullest possible
protection to the environment within the reasonable scope
of the statutory language.” ( Friends of Mammoth v.
Board of Supervisors, supra, 8 Cal.3d at p. 259, italics
added.) Following this mandate, other courts have established
the principle that CEQA applies even where the process
is largely ministerial. As one court held: “Statutory

policy, not semantics, forms the standard for segregating
discretionary from ministerial functions .... CEQA is to be
interpreted to ”'afford the fullest possible protection to the
environment within the reasonable scope of the statutory
language.“' [Citation omitted.] ... So construed, section
21080 extends CEQA's scope to hybrid projects of a mixed
ministerial-discretionary character; doubt whether a project is
ministerial or discretionary should be resolved in favor of the
latter characterization.” (People v. Department of Housing
& Community Dev. (Ramey) (1975) 45 Cal.App.3d 185, 194
[119 Cal.Rptr. 266], italics added.)

The Ramey court held issuance of a mobile park construction
permit - an approval closely analogous to a building
permit for a substantial building - was a discretionary act
and therefore subject to CEQA. The court conceded the
approval process for mobilehome parks involved a large
number of “ministerial” decisions applying “fixed design
and construction specifications covering such matters as
space occupancy, road access, toilets, showers and laundry
facilities.” However, it noted there were other approval
decisions where the standards were “relatively general. The
applicant for a mobilehome construction permit must submit
a 'description of the water supply, ground drainage and
method of sewage disposal.' ... There must be a 'sufficient'
supply of artificial lighting .... The water supply must be
'adequate' and 'potable.' .... The site must be 'well-drained and
graded.”' These latter decisions made the entire mobilehome
construction permit process discretionary within the meaning
of CEQA because they involved *272  “relatively personal
decisions addressed to the sound judgment and enlightened
choice of the administrator. These decisions may have great
environmental significance relative to one physical site,
negligible significance in another. Inevitably they evoke a
strong admixture of discretion.” (People v. Department of
Housing & Community Dev. (Ramey, supra, 45 Cal.App.3d
at p. 193.)

Similarly, in Day v. City of Glendale, supra, 51 Cal.App.3d
817, Division Two of this court held issuance of a grading
permit for a highway construction project involved enough
discretionary elements to invoke the EIR provisions of
CEQA. And it did so even though grading permits, like
building permits, had been listed in the original version of
Assemby Bill No. 889 as “ministerial projects” and even
though the Glendale City Council had classified grading
permits as “ministerial” projects categorically exempt from
CEQA.
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In Natural Resources Defense Council, Inc. v. Arcata Nat.
Corp. (1976) 59 Cal.App.3d 959 [131 Cal.Rptr. 172], another
court held approval of “timber harvesting plans” was subject
to CEQA because the state forester was authorized to use
his “personal judgment” in evaluating whether a proposed
timber operation complied with the Forests Practice Act
and conferred “authority upon the state forester to 'state
reasonable conditions' which in his 'professional judgment'
are necessary to bring a nonconforming plan into compliance
with the Rules.” ( Id., at p. 971.)

The functional distinction between “ministerial” and
“discretionary” projects under CEQA. We extract certain
principles from this survey of legislative purpose,
legislative history, administrative guidelines, and prior
judicial interpretations. To properly draw the line between
“discretionary” and “ministerial” decisions in this context,
we must ask why it makes sense to exempt the ministerial
ones from the EIR requirement. The answer is that for
truly ministerial permits an EIR is irrelevant. No matter
what the EIR might reveal about the terrible environmental
consequences of going ahead with a given project the
government agency would lack the power (that is, the
discretion) to stop or modify it in any relevant way. The
agency could not lawfully deny the permit nor condition it in
any way which would mitigate the environmental damage in
any significant way. The applicant would be able to legally
compel issuance of the permit without change. Thus, to
require the preparation of an EIR would constitute a useless
- and indeed wasteful - gesture.

(3c) Conversely, where the agency possesses enough
authority (that is, discretion) to deny or modify the proposed
project on the basis of environment consequences the
EIR might conceivably uncover, the permit process is
“discretionary” within the meaning of CEQA. Indeed one
court held it *273  sufficient when the only “discretion” an
agency possessed was to delay a project even though it could
not reject or modify the project. (San Diego Trust & Savings
Bank v. Friends of Gill (1981) 121 Cal.App.3d 203 [174
Cal.Rptr. 784] [city's power to temporarily stay demolition
of an allegedly historic building although “arguably ...
ministerial” was deemed “discretionary in nature”].)

Accordingly, the question here is whether the city had the
power to deny or condition this building permit or otherwise
modify this project in ways which would have mitigated
environmental problems an EIR might conceivably have
identified. If not, the building permit process indeed is

“ministerial” within the meaning of CEQA. If it could, the
process is “discretionary.” It is also discretionary if the city
possessed the power to require another form of approval -
in addition to the building permit - which could have been
denied or conditioned on the basis of the EIR, but chose not to.
None of this means the ordinances governing building permit
approvals must expressly mention EIRs or authorize denial
or modification of permits based specifically on the results
of environmental assessments. It is enough the city possesses
discretion to require changes which would mitigate in whole
or in part one or more of the environmental consequences an
EIR might conceivably uncover.

II. The Approval Process for the Building Permit
for the Proposed Wilshire-Glendon Tower Was a

“Discretionary Project” Within the Meaning of CEQA
It is well to remember we are not in this case asked to
judge whether the city abused its discretion in issuing this
building permit. The question is whether it exercised any
substantial degree of discretion and whether it conceivably
could have been guided in the exercise of this discretion by
an environmental assessment. If it exercised such discretion
- or even if it had the power to exercise discretion but failed
to do so - this is a “discretionary project” within the meaning
of CEQA.

A. City Employees Exercised Substantial Discretion in
Establishing Standards the Building Was Required to
Meet and in Waiving Compliance With Standards the

City Council Itself Had Established Through Ordinance
The approval process for a “major project” such as the instant
26-story office tower is far different than the process used
in approving building permits for single-family residences,
small apartment buildings and even medium-sized structures.
Out of over 40,000 building permits the city issues every
year, only 100-150 are subjected to the rigors of the so-
called “plan check” regime for “major projects.” Some of the
complexity of this “plan *274  check” process is captured in
the flow chart which is included as appendix A to this opinion.
However, it is not the number of decision points on this flow
chart which alone makes the “plan check” a discretionary
approval process. Rather it is the amount of discretion public
employees exercise at many of these decision points.

In the instant case, city employees set - or had the opportunity
to set - standards and conditions as to many aspects of
the proposed building. For example, the city engineer was
empowered to determine what dedications and modifications
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would be sufficent to provide “adequate” ingress from and
egress to the public streets (L.A. Mun. Code, § 12.37(A)
(1983).) The building and safety department was authorized
to require modifications in access driveways it deemed
necessary in its judgment to minimize interference with the
flow of traffic. (L.A. Mun. Code, § 12.21(A)(5)(e) (1983).)
The department of transportation may even set standards
for internal parking circulation if necessary to ensure what
happens within the building is not “detrimental to the flow of
traffic” outside the building. (L.A. Mun. Code, § 12.21(A)(5)
(j) (1985).)

Not only are there many ordinances which expressly confer
discretionary power on city employees to set their own
standards and conditions and require their own modifications,
but the code also gives the department of building and safety
discretion to modify precise, often quantified, requirements
the city council itself has established. (L.A. Mun. Code,
§ 98.00403(1)(b) (1983).) The department has the power
to grant “slight modification” where “a special, individual
reason makes the strict letter of the ordinance impractical
and ... the modification is in conformity with the spirit
and purpose of the ordinance involved.” (L.A. Mun. Code,
§ 98.0403(1)(b), italics added.) There is no definition of
“slight” and that determination as well as what conforms
to the “spirit and purpose” of the ordinance is left to the
untrammeled discretion of city employees. The head of the
“plan check” unit concedes that most of these modifications
of fixed standards are “at the discretion of the (departmental
employee) who is considering it” and there are about “80
different individual checkers ....”

In the instant case, the building and safety department allowed
several departures from the standards the city council had
enacted. These included allowing an opening between the
basement level and upper levels of the building which is
specifically prohibited by the code. The department also
eliminated the requirement for separate elevator vestibules
for the shuttle elevator, even though this is also specifically
required by the code to protect against smoke migration from
one floor to another.

Significantly, the city also had discretion to grant relief from
city council established standards at many other junctures of
the approval process. The *275  fact it may have exercised its
discretion to refuse modifications does not make the decision
any less discretionary.

The city also exercised its discretion to exempt this project
from the requirement it be found consistent with the city's
general plan. Municipal Code section 159,748, paragraph
4(D) requires this consistency finding unless a project is
found to be situated “within the area governed by a ... specific
plan.” Although only half of the Wilshire-Glendon project fell
within Westwood's specific plan area the city exercised its
discretion to exempt the entire project from the consistency
finding. Had it required consistency with that plan it might
have acquired the discretion to modify the building further
to take account of still more environmental concerns which
might be identified through an environmental assessment.

The city further exercised discretion as to an important issue
not commonly raised by most “major” buildings. It decided
to allow this tower to intrude into the low density Westwood
specific plan area. In this case we are not deciding the city
abused its discretion in allowing this intrusion. Rather we
are deciding that it is a decision involving discretion and not
something predetermined by “fixed standards” established by
ordinance or other laws.

As proposed, the project straddled the two planning areas
- the Westwood specific plan area which only allowed a
three-to-one ratio of building bulk to the size of lot and the
Westwood community plan area which allowed a ten-to-one
ratio. The city had the discretion to require Wilshire-Glendon
to apply for an exception to the specific plan or for a plan-
area boundary change before allowing this intrusion into the
low density specific plan area. Instead it chose to exercise
its discretion to draw an imaginary line through the proposed
tower and treat that portion of the building which fell on
the specific plan side as if it were a separate building within
that area and likewise treat the portion of the tower which
fell on the community plan side of the imaginary line as if
it were a separate building within that area. The city had
the discretion to do so because of Los Angeles Municipal
Code section 12.21.1(A)(6) which provides: “Whenever any
unusual situation or design of building exists so that it
is difficult to determine the precise application of these
[building bulk] provisions, the Department of Building and
Safety shall make such determination in a manner to carry
out the indicated purpose and intent hereof.” (Italics added.)
It is difficult to describe this ordinance as establishing a
“fixed standard” or to characterize what department officials
did in implementing this ordinance as anything other than
exercising discretion.
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If the city had elected to require an amendment to the specific
plan or an adjustment in the plan boundary it would have
invoked the EIR provisions *276  of CEQA. By exercising
its discretion instead to draw an imaginary line the city stayed
within the building permit approval process which, as we have
seen, the city characterizes as “ministerial.” Thus the city used
its discretion to avoid approval processes which would have
required compliance with CEQA.

It may well be the city employees did not abuse their
discretion in choosing to draw the imaginary line through
the 26-story portion of this building and thereby allow it to
intrude into the Westwood Village specific plan area. But
it clearly also would not have been an abuse of the city's
discretion to have refused to do so. That is, Wilshire-Glendon
would not have been able to legally compel the city to draw
the imaginary line and allow this intrusion into the Westwood
specific plan area. The city employees could have readily
concluded it would have been inconsistent with the Westwood
specific plan to have allowed any 26-story segment of a
building to intrude into that plan's area. It would have been
especially easy to reach this conclusion when one considers
the ordinance creating the specific plan severely limits the
transfer of building rights within the specific plan area to
essentially foreclose the possibility of constructing such a

massive structure.6

To justify its argument the building permit process in this
case was a “ministerial” approval despite the discretionary
elements mentioned above, Wilshire-Glendon cites and relies
heavily upon a number of cases in which the issuance of
building permits indeed were held to be “ministerial” actions.
(Elysian Heights Residents Assn., Inc. v. City of Los Angeles
(1986) 182 Cal.App.3d 21, 31 [227 Cal.Rptr. 226]; Court
House Plaza Co. v. City of Palo Alto (1981) 117 Cal.App.3d
871, 883 [173 Cal.Rptr. 161]; People v. Department of
Housing & Community Dev., supra, 45 Cal.App.3d 185,
189-190; Ellis v. City Council (1963) 222 Cal.App.2d 490,
497 [35 Cal.Rptr. 317]; Munns v. Stenman (1957) 152
Cal.App.2d 543, 557 [314 P.2d 67]; and Palmer v. Fox (1953)
118 Cal.App.2d 453, 458 [258 P.2d 30].)

None of these cases is inconsistent with our ultimate holding
here. None of them held issuance of a building permit
could never constitute a discretionary decision within the
meaning of CEQA. Nor could they have given what we
have learned about the purpose and legislative history of
Public Resources Code section 21808. To the extent these
decisions establish a general proposition it is one consistent

with the principles mentioned earlier *277  in this opinion.
Run-of-the-mill building permits are “ministerial” actions not
requiring compliance with CEQA. But none of the cases
cited by Wilshire-Glendon suggest the “plan check” process
for considering a building permit for a 26-story, 360,000-
square foot multiple use tower straddling two plan areas and
involving the consolidation of eight separate lots into one was
necessarily and inevitably a “ministerial” process.

Superimpose the definition of a “ministerial” building permit
approval process found in the CEQA [Cal. Admin. Code]
over the “plan check approval” process required for this 26-
story office building and the misfit becomes dramatically
obvious. That definition, as will be recalled, reads in pertinent
part: “A ministerial decision involves only the use of fixed
standards or objective measurements, and the public official
cannot use personal, subjective judgment in deciding whether
or how the project should be carried out. ... A building
permit is ministerial if the ordinance requiring the permit
limits the public official to determining whether the zoning
allows the structure to be built in the requested location,
the structure would meet the strength requirements in the
Uniform Building Code, and the applicant has paid his fee.
([Cal. Admin. Code] § 15369, italics added.)

The [Cal. Admin. Code, tit. 14] definition is easily satisfied
where the city council by ordinance has established a
comprehensive set of precise, quantified criteria - i.e.,
setbacks must be at least 15 feet, buildings may be no more
than 3 stories and no higher than 50 feet, etc. In that event,
the only decisions the administrative employees must make
are whether the plans the developer submits indeed call
for setbacks of 15 feet, a height of 50 feet or less and 3
stories or less, etc. If there is compliance with all the precise,
quantified standards set by the city council the relevant
agency employees must issue the building permit. That is the
sort of purely ministerial decision both the Legislature and the
CEQA [Cal. Admin. Code] drafters intended to exempt from
the environmental assessment provisions of the act. The city's
administrative employees would lack the power to increase
the setback requirements or reduce the maximum building
height or the number of stories of the structure no matter what
an EIR might reveal about the environmental consequences
of a structure which went all the way to the height limit or
was only set back 15 feet from the lot line.

But here, as is abundantly clear from our brief sampling of the
”plan check “ process, city employees are by no means limited
to determining whether the proposed highrise is allowed
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within the zone and and complies with strength requirements.
It is readily apparent Wilshire-Glendon was in no position to
legally compel issuance of this building permit for the exact
plan it submitted to the city. It was not a matter of designing a
project to conform with fixed, preexisting standards set forth
in city ordinances. Instead this was a situation where city
employees retained the power, that *278  is, the discretion
to set standards for many important phases of the building
project and to insist on modifications in the building plans
to conform with those standards it created. And indeed in
approving the Wilshire-Glendon project the city established
a number of standards, some of which the original plans met
and some of which required modifications in those plans. In
other instances, the city accepted features it could, as a legal
matter, have rejected. But Wilshire-Glendon was not entitled
to go to court and legally compel the city to accept those
features. Nor was Wilshire-Glendon in a position to legally
compel the city to set the exact standards and to require only
the exact modifications it did. Conceivably Wilshire-Glendon
was entitled to compel the city to exercise its discretion and
set some sort of standards and announce what modifications
it was demanding, that is, to compel the city to process its
application in some way. However Wilshire-Glendon was not
entitled to require this discretion to be exercised in only one
way. The city employees instead are empowered by ordinance
to use largely subjective criteria to create individualized
standards as to a vast array of important issues.

(6) The city also argues the discretion of its officials and
departments has been eliminated or sharply circumscribed
by the development of formal or informal administrative
policies, guidelines and practices. Hence these policies,
guidelines, and practices amount to ”fixed“ standards agency
personnel merely apply in a ministerial fashion. Department
officials testified about having frequent training meetings
with subordinate employees in which they conveyed uniform
criteria and practices which the department had developed
which they expected the men and women in the field to
apply. (They also testified many decisions of necessity were
made without much guidance or supervision.) But in any
event these formal and informal administrative policies do
not convert discretionary decisions into ministerial ones at
least within the meaning of CEQA. To be ministerial, a
decision must be one the administrative agency itself is
forced to follow. It must be a standard fixed by statute
or ordinance or the enactment of some other legislative
body. It cannot be a standard the administrative agency itself
exercised its own discretion to create and therefore which
it possesses the discretion to modify or ignore should an

environmental assessment reveal the standard would cause
adverse environmental consequences if the agency continued
to apply it.

B. Many of These Discretionary Decisions
Involved Matters Which Conceivably Could

Have Mitigated the Environmental Effects of the
Project and Thus Could Have Profited From an
Environmental Assessment Pursuant to CEQA

(3d) Much of the discretion the city employees exercised
during this building permit approval process related
directly to problems an environmental assessment would be
calculated to uncover if they exist. *279

For instance, FOW suggests extreme traffic congestion is one
of the environmental concerns most likely to surface through
any such study. As will be recalled, the city employees had the
power to exercise and did exercise substantial discretion in
establishing the standards for ingress and egress of vehicles,
internal parking circulation, and even modifications and
improvements in streets and traffic control fixtures external
to the building. This is not to say the standards which were
fixed and the modifications and dedications which the city
required were so minimal or erroneous they constitute an
abuse of discretion. Rather it is to underscore these were
discretionary decisions which could have been guided by a
thorough environmental assessment. It is entirely possible
such a study would have led the city to establish exactly the
same standards and impose exactly the same modifications
and dedications as it did. On the other hand, it also is entirely
possible a study would have disclosed patterns, trends, and
problems which would have led the city to impose different or
more rigid standards and modifications and to exact different
or larger dedications and require greater contributions to the
improvement of streets and traffic facilities external to the
building.

Similarly, an environmental assessment may have identified
dire consequences for Westwood Village from the intrusion
of this 26-story structure into the specific plan area or merely
from the added size of the total structure made possible by
this intrusion. Thus the city in exercising its discretion might
have decided against drawing an imaginary line through
the building and allowing this intrusion into the Westwood
specific plan area.

Since an environmental impact report has not yet been
undertaken with respect to the Wilshire-Glendon project we
do not yet know what other types of environmental impacts
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it might uncover. There has not even been a preliminary
environmental assessment to identify what potential impacts
should be studied. So it is difficult to say with any certainty
the city employees will be able to mitigate these other
yet unknown adverse environmental consequences through
modifications, conditions, and dedications they are entitled
to impose through the building permit approval process.
However, given the many areas in which these employees
exercise discretion in the ”plan check“ process for major
projects it seems ”reasonably probable“ the city indeed would
be able to address some, if not all, of these other consequences
which a thorough environmental assessment might reveal.

C. The Building Permit Approval Process for This Major
Building Involves So Much Discretion as to Matters

Which Have Potential Implications for the Environment
It Surpasses the Threshold Level of Discretion Required

to Qualify as a ”Discretionary Project“ Even Though
Most Building Permits Remain ” Ministerial Projects“

Respondent predicts all manner of dire consequences should
we hold issuance of the building permit in this case constitutes
a ”discretionary project “ *280  within the meaning of Public
Resources Code section 21080. They warn that if this one
requires environmental review so would all the other 40,000
building permits issued each year in the City of Los Angeles.
The entire building permit approval process would be thrown
into chaos and new construction of all kinds would lurch to
a halt.

We have some doubts the building permit approval process
would be tied in knots even were we to hold all building
permits were discretionary. Both sides, for their own reasons,
pointed out San Francisco has designated all building permits
to be discretionary and thus subject to the environmental
provisions of CEQA. No evidence was submitted suggesting
this has led to a regulatory quagmire in that city. Nonetheless,
we emphasize we are not holding in this opinion that all or
most building permit approvals in Los Angeles represent ”
discretionary projects“ within the meaning of section 21080.
Quite the contrary, the vast majority of building permits
issued in this city probably do not cross the threshold level of
discretion required to qualify as ” discretionary projects.“

The fact public employees exercise their discretion to modify
a single city council established standard or to impose a
single condition or modification does not automatically mean
the approval process is a ”discretionary project “ within
the meaning of Public Resources Code section 21080. Yet
when that discretion is exercised as to several items and in

the context of approval of a major project with substantial
potential effects on the environment the process moves from
a ministerial to a discretionary decision. It is the difference
between swinging a toothpick ”slightly“ - say 10 or 20
degrees - once or twice as opposed to swinging a baseball bat
time and again through a similar arc. The baseball bat will
have a lot more ”impact.“ In the instant case it is the sheer
quantity and consquences of discretionary decisions - some
of them minor, some more significant - that turn this building
permit approval process into a ” discretionary“ project. As
conceded by the head of the ”Plan Check“ unit, ”You just don't
build without some type of slight modification. But any major
building has many modifications.“

We also emphasize this is not a situation where an
environmental impact report had already been prepared
during an earlier stage of discretionary review of this project.
In many instances, a major project is thoroughly scrutinized
during approval of a tract map or a conditional use permit.
If so, an environmental impact report (or at least a negative
declaration) will almost always have been prepared as to the
project in connection with this earlier stage of review. Where
this has been done it will seldom be necessary to require
an additional environmental assessment when considering
issuance of the building permit. For one thing, most of the
discretionary decisions - the modifications, conditions, and
the like - will have been worked out during the tract map or
conditional use permit phase of project *281  approval. For
another, the environmental impact report itself will already
exist. It can be used to guide whatever discretion remains to
be exercised during the building permit approval process.

We bear in mind Justice Fleming's perceptive admonition
in his landmark opinion in Day v. City of Glendale. He
counseled that the legislative purpose behind CEQA should
not be defeated by allowing the ”ministerial “ exception
to insulate major projects with substantial environmental
consequences from the requirements of the act. ”[T]he
discretionary-ministerial designation of a project is not
necessarily determinative of its environmental impact. We do
not believe the Legislature intended to exclude from the ambit
of CEQA any project involving, as here, cut, movement and
fill of massive sections of earth. ... The issuance of the grading
permit is the only point at which the environmental impact of
the project may be publicly considered before mountains are
moved and seventy acres of canyon are filled.“ (Day v. City
of Glendale, supra, 51 Cal.App.3d 817, 824, italics added.)
Similarly, in the instant case, the issuance of the building
permit is the only point at which the environmental impact of
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this project may be publicly considered before a concrete and
glass ”mountain“ is erected and Westwood's streets are filled
with hundreds of additional vehicles.

Conclusion
We hold on the basis of the evidence before the trial court
at the hearing on the preliminary injunction it is ”reasonably
probable“ FOW will be able to prove the building permit
approval process for the Wilshire-Glendon office tower
constitutes a ”discretionary project“ within the meaning of

CEQA.7 If it is a ”discretionary project,“ the EIR provisions
of CEQA would apply. In ruling the other way on this
legal issue, the trial court erroneously concluded it was not
”reasonably probable“ FOW could prevail on the merits at
trial. Applying the proper legal interpretations to the facts the
trial court *282  found, we conclude it is reasonably probable
FOW will prevail. Accordingly, we must reverse the denial
of a preliminary injunction and order the trial court to grant

such relief.8

Disposition
The order denying a preliminary injunction is reversed and
the cause remanded for further proceedings, including the
setting of an appropriate bond for the preliminary injunction,
consistent with this opinion.

Lillie, P. J., and Thompson, J., concurred.
Petitions for a rehearing were denied April 27, 1987, and the
petitions of all respondents for review by the Supreme Court
were denied June 3, 1987. *283
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g. HAAB Housing and Advisory Appeal Board

h. BBSC Board of Building & Safety Commissioners

i. Prepared by the Graphics Section

Los Angeles City Planning Department

for Permit Processing Study Task Force

Oct. 1978

32. FIGURE 9
Major Jobs

plan check flow chart
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Because of the poor legibility of these exhibits, the printer
has inserted a number over each box, and has printed the text
corresponding to the numbers below.

Page two:

1. Single Family Dwellings

Duplex & Misc. Structure

2. Fire Department Check

(Apts & Commercial)

Rm. 422

3. CITY LAWS
a. Zoning

b. Building Code

4. Waiting Bins

5. STATE LAWS
a. Physically Handicapped

b. Energy

c. Workman's Compensation

d. Industrial Safety

e. Title 19

f. Seismic Study Zone

6. Plans Checked

Post Card Mailed

Rm. 422

7. Required

Clearances

Specified

8. Counter No. 1

Plan Picked Up

by Applicant

Rm. 423

9. BBSC Adopt

Recommendation

or Rehear Case

if Appealed

10. HAAB - If Appealed

11. Building & Safety

Department Action

12. Approved or

Revises Plans

13. Appeals to Dept.
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of Building & Safety

for Modification

14. Applicant Makes

Corrections

15. City Planning for

Variance or Conditional

Use

16. Zoning Counter Rm. 500

Slight Modification or

Submit Application

17. Zoning Administration

YV, CUZ, CUB, ZAI,
or ZV

17a. Approved

18. Revise Plan or

Abandoned Project

18a. Denied

19. Appeal Action to BZA

20. Appeal Action to City

Council, CUZ, CUB, ZV

21.Applicant Obtains

Clearances Per

Correction Sheet

22. LIST OF CLEARANCES THAT MAY BE

REQUIRED
a. Fire Dept.

LA Code

Title 19

Rm. 422

b. Rm. 101

Dwelling Unit

Construction Tax

c. Industrial Safety

d. Flood

Rm. 700

City Hall East

e. Landscaping

Rm. 500

(over 20 cars)

f. Housing Authority

1533 Wilshire

(over 4 units)

g. Legal & Rezone

Application

h. Driveway - Rm. 460

i. Address - Rm. 460

j. Coastal Development

Permit - Rm. 655

k. Highway Dedication
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Rm. 705

l. Workman's

Compensation

m. Traffic

(over 25 cars)

Rm. 1200

n. Sewers Rm. 460 or

Private Sewage

System Rm. 485

o. Plan Approval for

Planning Variances

Rm. 500

23. PLAN CHECK VERIFICATION
a. Building

& Zoning

b. State Laws

c. Required

Clearances

d. Permit Application

Approved

e. Applicant Picks

Up Plans

24. If Not Previously

Obtained on Application

25. Dept. Set of Plans Filed

26. Rm. 402

27. Cashier Rm. 402

Applicant Pays

Building Permit Fees

28. construction

begins

29.
a. Information

b. Station &

Operation

c. Operation

Only

d. - - - - Department Action

e. - - - Applicant - normal operation

f. ... Applicant - special problems

g. HAAB Housing and Advisory Appeal Board

h. BBSC Board of Building & Safety

Commissioners

i. Prepared by the Graphics Section

Los Angeles City Planning Department

for Permit Processing Study Task Force

Oct. 1978

30. FIGURE 9
Major Jobs

plan check flow chart
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Footnotes
1 It should be noted “tract maps” are specifically listed as among the approvals ordinarily deemed “discretionary” under

CEQA. (Pub. Resources Code, § 21080, subd. (a).) Thus, had the city insisted on a tract map for this lot consolidation
an EIR probably would have been required.

2 Section 21080 of Assembly Bill No. 889 was added by amendment in the Senate on November 13, 1972. This section
read in this initial version as follows:
“This division shall apply to all discretionary projects proposed to be carried out by public agencies, including, but not
limited to, the enactment and amendment of the zoning ordinances, the issuance of the zoning variances, the issuance
of conditional use permits and the approval of tentative subdivision maps. (Except where such a project is exempt from
the preparation of an environmental impact report pursuant to Section 21166.)
“This division shall not apply to nondiscretionary, ministerial projects proposed to be carried out by public agencies,
including but not limited to, the issuance of building permits, the issuance of grading permits, approval or waiver of parcel
maps and the approval of final subdivision maps.” (Cal. Legislature-1972 Reg. Sess., Assem. Bill No. 889, as amended
in Senate Nov. 13, 1972, italics added.)

3 The presence of grading permits on this initial list is especially significant because their issuance already has been held
to be “discretionary” rather than “ministerial” at least where they involve “major” grading projects. (Day v. City of Glendale
(1975) 51 Cal.App.3d 817 [124 Cal.Rptr. 569] discussed infra at pp. 269, 270, 279.)

4 We include this letter from Assemblyman Knox not because it shows what he personally intended these words to mean
when he voted for Assembly Bill No. 889. Rather it is evidence of the history of the deletion of grading permits and building
permits from the “ministerial” section of the bill. That is, it describes what happened and why it happened. As author of the
legislation and Chairman of the Assembly Committee on Local Government Assemblyman Knox was ideally situated to be
familiar with this history. (County of San Diego v. Superior Court (1986) 176 Cal.App.3d 1009, 1021 [222 Cal.Rptr. 484].)

5 This does not foreclose the possibility issuance of a building permit can be considered ministerial even though some
discretion is involved. But it does mean where discretion is present the building permit must be found ministerial without
the aid of any administrative presumption.

6 Ordinance No. 145,043, as amended, section 3 (b) reads in pertinent part: “The authority to construct the floor area on
any parcel in the Specific Plan area may be transferred ... to another parcel in the Specific Plan area so long as the
floor area ratio ... accumulated on any parcel does not exceed six times the buildable area of the parcel. ... Whenever
any unusual situation, use or design of a building exists so that it is difficult to determine the precise application of these
provisions, the Director of Planning of the City of Los Angeles shall make such determinations in a manner to carry out
the intent of the Specific Plan. ...”

7 We hold FOW established a reasonable probability it will demonstrate enough relevant discretionary action in the phases
of the building permit approval process discussed earlier in this opinion (see p. 265, ante) to qualify issuance of this
building permit as a ”discretionary project. “ Accordingly, we need not consider whether FOW has a reasonable probability
of prevailing in the main action with respect to other potential areas of discretion in this permit process. These include:
(1) whether the building permit could be denied, conditioned, or modified to respond to problems with sewage treatment
capacity and related issues which might be identified through an environmental assessment; (2) whether the building
permit could be denied, conditioned, or modified to respond to language in the Westwood community plan warning
that the intensity of development originally contemplated in that plan should be curtailed unless certain street and
highway improvements are completed; and, (3) whether the city employees had the discretion to deny or condition the
”consolidation “ of the eight lots into one which was accomplished through a lot tie agreement between the city and the
developer and which was used to justify more intensive development on certain of the original lots than otherwise would
have been permissible. We leave these issues and others to the full evidentiary hearing of the main action.

8 FOW asserted two other independent grounds for reversing the denial of this preliminary injunction. First, it contended
the tower's size and configuration exceeded the bulk limitations set forth in the Westwood Village specific plan. Secondly,
it contended the alley vacation proceedings were void for failing to require study of the impact of this vacation on the
Westwood Village specific plan. Since we order issuance of the preliminary injunction on grounds the approval process
for this building permit was a discretionary decision within the meaning of CEQA we need not address these other two
independent grounds for granting this same relief. Once again these are issues which can be decided in the main action.
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174 Cal.App.4th 1135
Court of Appeal, Fourth District, Division 2, California.

HEALTH FIRST, Plaintiff and Respondent,
v.

MARCH JOINT POWERS
AUTHORITY, Defendant and Appellant;

Tesco Stores West, Inc., Real
Party in Interest and Appellant.

No. E045541.
|

May 18, 2009.
|

Review Denied Aug. 19, 2009.

Synopsis
Background: Citizens' group filed petition for writ
of mandate, challenging under California Environmental
Quality Act (CEQA) the approval by joint powers authority
of design plan application for construction of warehouse
distribution facility on former Air Force base. The Superior
Court, Riverside County, No. RIC458367, Thomas H.
Cahraman, J., granted petition. Authority and applicant
appealed.

The Court of Appeal, Gaut, J., held that approval of design
plan application was a ministerial act and therefore did not
require further review under CEQA.

Judgment reversed.

Attorneys and Law Firms

**291  Best Best & Krieger, Michelle Ouellette and Charity
B. Schiller, Riverside, for Defendant and Appellant.

Brownstein Hyatt Farber Schreck, Lisabeth D. Rothman,
Diane C. DeFelice and Timothy H. Irons, Los Angeles, for
Real Party in Interest and Appellant.

Johnson & Sedlack, Raymond W. Johnson, Temecula, Abigail
A. Broedlling and Veera Tyagi, Temecula, for Plaintiff and
Respondent.

*1137  OPINION

GAUT, J.

1. Introduction1

This CEQA2 case involves the development by the March
Joint Powers Authority (the Authority) with Tesco, the British
grocer, of a large warehouse distribution facility located on
former March Air Force Base.

Since the mid–1990's, the Authority has been developing
and implementing a reuse plan for the former military base.
Tesco submitted a Design Plan Application (Plot Plan 06–
03) to the Authority in May and June 2006. The Authority
approved the application in September 2006. Construction
was completed and the facility became operational early in
2008. The distribution facility serves Tesco's Fresh and Easy
Neighborhood Markets in several states.

In October 2006, Health First, a citizens' group, filed a petition
for writ of mandate challenging the approval of Tesco's
Design Plan Application on CEQA grounds. In April 2008,
the court entered judgment granting the writ petition on the
grounds that approval of the application was discretionary,
**292  not ministerial. The Authority and Tesco, the real

party in interest, appeal.

*1138  Tesco and the Authority argue that approval of
the Design Plan Application was a ministerial act, not a
discretionary act, and was exempt from environmental review
under CEQA. We agree and we reverse the judgment.

2. Factual and Procedural Background

a. The Master Reuse Plan and the Redevelopment Plan

In 1996, as part of the Master Reuse Plan, the United
States Air Force prepared a Final Environmental Impact
Statement (Final EIS) for disposal of portions of March Air
Force Base. Also in 1996, the Authority prepared a separate
Redevelopment Plan, including a Final Environmental Impact
Report (Final EIR). No public comment by private citizens
was made to the Redevelopment EIR.
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b. The General Plan

The first CEQA review of the proposed development for the
March property was the General Plan completed in 1999. The
General Plan included a Master EIR, as is appropriate for
a plan to reuse a federal military base. (§ 21157, subd. (a)
(8).) The General Plan addressed the reuse of 4,400 acres
of the original 6,500–acre base. It considered various land
uses, including a business park and industrial uses. The build-
out for industrial use was estimated to be 433 acres and
1,980,455 square feet. The General Plan anticipated using
subsequent specific plans and a design review process for
flexibility in development. The General Plan and the Master
EIR made detailed evaluations of transportation, noise, and
air quality impacts. No public comment or testimony was
received regarding the draft Master EIR. The final Master EIR
provided: “future development and programs to implement
the General Plan will be subject to discretionary approval
by the March JPA [the Authority], including review for
conformity with the General Plan, and incorporation of
mitigation measures adopted in certifying the Final EIR with
the General Plan.” In September 1999, pursuant to CEQA,
the Authority adopted a resolution in which it certified the
final Master EIR, adopted environmental findings, adopted
a statement of overriding consideration, and adopted a
mitigation and monitoring program.

*1139  c. The Specific Plan

Based on the General Plan, in 2003, the Authority adopted
as a discretionary project, the Specific Plan for the March
Business Center. Again, there was CEQA review, this time
using the Final Focused EIR and a Mitigation Monitoring and
Reporting Plan. The Final Focused EIR incorporated public
comment, both written and by testimony, with appropriate

responses.3

The Specific Plan established “guidelines for a future
development accommodating Business Park, Industrial,
Office, Mixed Use, Commercial and Open Space land uses.
The objective of the Specific Plan is to guide and regulate
the development of the March Business Center in accordance
with the March JPA General Plan.”

The Focused EIR “prepared in accordance with the provisions
of CEQA ... evaluates the land use plan, circulation and
infrastructure improvements associated with the March

Business Center Specific Plan and the potential impacts
that would result from their implementation. The EIR is
intended to serve as the project-wide environmental document
for the **293  March Business Center Specific Plan ....
[A]ny project which deviates or has impacts not considered
in the Focused EIR shall require additional environmental
documentation. Together, the March Business Center Specific
Plan, Tentative Map and EIR provide a path to properly
develop the project site, taking into account policies, goals,
objectives and environmental considerations of the March
JPA General Plan. [Emphasis added.]” The Final Focused EIR
noted, the great majority of environmental impacts associated
with the project were analyzed in the General Plan's MEIR.

The Specific Plan's project-level analysis (Cal.Code Regs.,
tit. 14, § 15161 (Guidelines)) evaluated anticipated land uses
and intensities, traffic, air quality, and other environmental
impacts for a full build-out of 370 acres of the March Business
Center. The Specific Plan reduced the traffic that had been
previously approved under the General Plan. The General
Plan had analyzed 131,400 anticipated daily trips and the
Specific Plan analyzed only 88,100 anticipated daily trips.
After mitigation, only air quality impacts remained significant
and a statement of overriding considerations was adopted for
those impacts.

*1140  d. Design Guidelines

In addition to the Specific Plan, the Authority adopted the
March Business Center Design Guidelines, setting forth
standards for landscaping, parking, architecture, and other
design elements. The Design Guidelines checklist lists
specific “yes/no” questions for each design element.

The Implementation Committee was created to review
design plan applications. “The March Business Center
Implementation Committee is charged with the review of
ministerial actions, consisting of the review of design plans
for future development with the existing March Business
Center Design Guidelines. The scope of review is limited
to reviewing design issues and verifying conformance
with the March Business Center Design Guidelines.”
Although some proposals could trigger discretionary review,
“[t]he Implementation Committee's review of the proposed
development, however, does not involve the exercise of
judgment or deliberation but is merely a determination of
whether the proposed plans conform with the existing Design
Guidelines and existing land use plans.”
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e. The Design Plan Application

In May 2006, Tesco's representative prepared a letter to
the Authority explaining how the proposed distribution
facility was consistent with the 2003 Specific Plan and
the Focused EIR and did not require further environmental
review. The letter described the warehouse facilities as
eventually occupying 1.925 million square feet and 88.4
acres. Three warehouses would accommodate cold storage,
dry goods storage, and manufacturing. Construction would
occur in two phases. Additionally, “[n]o stationary source
emissions other than natural gas and electricity are anticipated
for the proposed facilities. Additional CEQA analyses and
documentation will be required if future proposed uses
involve stationary source emissions other than natural gas and
electricity.” The letter further explained how the anticipated
uses would be consistent with the activities permitted by
the Specific Plan, the Focused EIR and mitigation measures,
and the Design Guidelines. A project narrative described the
distribution facility similarly.

In response, the Authority agreed the distribution facility was
consistent with the 2003 Final Focused EIR and the Specific
Plan and was not subject to discretionary **294  review. The
Authority scheduled it for ministerial review and approval by
the Implementation Committee at the conclusion of the design
review process.

*1141  Tesco's subsequent Design Plan Application
proposed the first phase of the distribution facility as
occupying 88.4 acres or 820,400 square feet, mostly
warehousing. As already described, the facility is located in
the area designated by the Specific Plan for industrial use.

The Implementation Committee reviewed the Design Plan
Application and found it was consistent with the Specific
Plan and the Focused EIR. Specifically, the Implementation
Committee found the Design Plan Application complied with
the applicable Design Guidelines.

Notice was posted of a public meeting on approval of
the Design Plan Application. After no public comment
was received, the Committee approved the application on
September 11, 2006, subject to certain conditions. The
Authority then filed a Notice of Exemption, identifying
Tesco's Design Plan Application as exempt as a ministerial
action (§ 21080, subd. (b)(1); Guidelines §§ 15268, 15369)

and not a “project” because it “does not involve the exercise
of judgment or deliberation, but instead involves—only a
determination of whether the proposed plans conform with
the existing ... Design Guidelines and the proposed use
complies with the existing ... Specific Plan and Focused
[EIR]....”

After Health First filed its writ petition, the trial court ruled
the approval was a discretionary action and that further
unspecified environmental review was required.

3. Standard of Review

The standard of review for an appellate court reviewing an
administrative action under these circumstances is de novo.
We quote a recent pronouncement of the California Supreme
Court concerning review for CEQA appeals:

“In reviewing an agency's compliance with CEQA in the
course of its legislative or quasi-legislative actions, the courts'
inquiry ‘shall extend only to whether there was a prejudicial
abuse of discretion.’ (Pub. Resources Code, § 21168.5.) [Fn.
omitted.] Such an abuse is established ‘if the agency has not
proceeded in a manner required by law or if the determination
or decision is not supported by substantial evidence.’ (Ibid.;
see Western States Petroleum Assn. v. Superior Court [ (1995)
9 Cal.4th 559,] 568, 38 Cal.Rptr.2d 139, 888 P.2d 1268;
Laurel Heights Improvement Assn. v. Regents of University
of California (1988) 47 Cal.3d 376, 392–393 [253 Cal.Rptr.
426, 764 P.2d 278] (Laurel Heights I ).) [Fn. omitted.]

 *1142  “An appellate court's review of the administrative
record for legal error and substantial evidence in a CEQA
case, as in other mandamus cases, is the same as the trial
court's: the appellate court reviews the agency's action, not the
trial court's decision; in that sense appellate judicial review
under CEQA is de novo. [Citations.]” (Vineyard Area Citizens
for Responsible Growth, Inc. v. City of Rancho Cordova
(2007) 40 Cal.4th 412, 426–427, 53 Cal.Rptr.3d 821, 150 P.3d
709.) We therefore resolve the CEQA issues by independently
determining whether the administrative record demonstrates
any legal error by the Authority when it deemed the Design
Plan Application to be exempt from CEQA review as a
ministerial action and not a project.

4. Discussion
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The parties have supplied the court with an extensive
administrative record of 70 volumes, dating back as far as
1971, eight volumes of court proceedings and almost **295
300 pages of (overly) elaborate briefing. Nevertheless, the
principal issue in this case is a fairly simple one: was
the Authority's approval of the Tesco distribution facility a
ministerial or discretionary act? Our independent review of
the record convinces this court that the Authority properly
made a ministerial approval of the facility.

a. History of Environmental Review

As described above, the reuse plan for the March property
has been subject to at least four kinds of environmental
review. After federal and redevelopment environmental
review, CEQA review occurred in 1999 and 2003. In the
General and the Specific Plans and the Master and focused
EIR's, industrial uses like the Tesco distribution facility
were anticipated and evaluated and mitigation measures were
identified and approved. When Tesco sought approval for its
distribution facility, it followed the procedures for submission
of a Design Plan Application. As discussed more fully below,
we agree the development by Tesco in 2006 did not require
further environmental review beyond that accomplished in

the 1999 and 2003 CEQA project documents.4

b. Discretionary and Ministerial Actions

 As all the parties agree, CEQA applies to discretionary
actions but does not apply to ministerial actions: “ *1143
Public Resources Code section 21080, subdivision (a) states
that the provisions of CEQA apply only to ‘discretionary
projects [fn. omitted] proposed to be carried out or
approved by public agencies, including, but not limited to,
the enactment and amendment of zoning ordinances, the
issuance of zoning variances, the issuance of conditional use
permits and the approval of tentative subdivision maps....'
Section 21080, subdivision (b)(1) specifically excludes from
coverage by CEQA ‘ministerial projects' approved by public
agencies.” (Adams Point Preservation Society v. City of
Oakland (1987) 192 Cal.App.3d 203, 206, 237 Cal.Rptr. 273;
Prentiss v. City of South Pasadena (1993) 15 Cal.App.4th
85, 91, 18 Cal.Rptr.2d 641.) Furthermore, “[t]he statutory
distinction between discretionary and purely ministerial
projects implicitly recognizes that unless a public agency can
shape the project in a way that would respond to concerns
raised in an EIR, or its functional equivalent, environmental

review would be a meaningless exercise.” (Mountain Lion
Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105, 117,
65 Cal.Rptr.2d 580, 939 P.2d 1280.)

A ministerial action involves the application of fixed
standards or objective measurements: “The term ‘ministerial’
is defined in the CEQA Guidelines, title 14, [California Code
of Regulations], section 15369: ‘ “Ministerial” describes
a governmental decision involving little or no personal
judgment by the public official as to the wisdom or manner
of carrying out the project. The public official merely
applies the law to the facts as presented but uses no
special discretion or judgment in reaching a decision. A
ministerial decision involves only the use of fixed standards
or objective measurements, and the public official cannot
use personal, subjective judgment in deciding whether or
how the project should be carried out.... A building permit
is ministerial if the ordinance requiring the permit limits the
public official to determining whether the zoning allows the
structure to be built in the requested location, the structure
would meet the **296  strength requirements in the Uniform
Building Code, and the applicant has paid his fee.’ ” (Adams
Point Preservation Society v. City of Oakland, supra, 192
Cal.App.3d at p. 206, 237 Cal.Rptr. 273.)

Another example of a ministerial act is when a decision
involves final approval of a subdivision map, “the ‘final
administrative decision is the final administrative action
approving or rejecting the tentative map, an adjudicatory
decision,'since approval of a final map which substantially
complies with the previously approved tentative map is a
mandatory ministerial act. [Citations.]” (Hensler v. City of
Glendale (1994) 8 Cal.4th 1, 22, fn. 11, 32 Cal.Rptr.2d 244,
876 P.2d 1043; Ailanto Properties, Inc. v. City of Half Moon
Bay (2006) 142 Cal.App.4th 572, 599, fn. 17, 48 Cal.Rptr.3d
340.) *1144  The determination of what is ministerial is
most appropriately made by the public agency. (Guidelines,
§ 15268; Friends of Davis v. City of Davis (2000) 83
Cal.App.4th 1004, 1015, 100 Cal.Rptr.2d 413.)

 In the present case, review of Tesco's Design Plan
Application by the Authority and the Implementation
Committee involved deciding whether the application was
consistent with the requirements, fixed standards, and
proposed mitigation of the Specific Plan, the Focused EIR,
and the Design Guidelines. The Implementation Committee
accomplished its review by completing a checklist of about
125 yes-or-no questions. In doing so, the Implementation
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Committee exercised no discretion and instead acted
ministerially.

The conclusion that approval of the Design Plan Application
was a ministerial act is supported by analogous cases. In
Madrigal v. City of Huntington Beach (2007) 147 Cal.App.4th
1375, 55 Cal.Rptr.3d 209, a case involving a series of actions
for operating a wholesale nursery, the court commented that,
once a conditional use permit had been approved under
CEQA, subsequent approvals were not separate projects but
“separate steps in the completion of the nursery development.
(Id. at p. 1382, 55 Cal.Rptr.3d 209.) Similarly, albeit on a
larger scale, the Tesco distribution facility is a separate step in
implementation of the Specific Plan for the March Business
Center.

Another analogous case is Plan for Arcadia, Inc. v. City
Council of Arcadia (1974) 42 Cal.App.3d 712, 724, 117
Cal.Rptr. 96, holding that approval of preliminary plans for a
72–acre shopping facility was discretionary but approval of
the final plans was ministerial. The Tesco distribution facility
is the equivalent of the final plan for the March Business
Center. The Tesco facility is not a discrete CEQA project
but one component of the Specific Plan for the larger March
Business Center. (Friends of Davis v. City of Davis, supra, 83
Cal.App.4th at pp. 1012–1015, 100 Cal.Rptr.2d 413.)

 In contrast, a project may be deemed discretionary when
environmental review has not been completed and further
review is anticipated. (Miller v. City of Hermosa Beach (1993)
13 Cal.App.4th 1118, 1138–1142, 17 Cal.Rptr.2d 408, citing
Friends of Westwood, Inc. v. City of Los Angeles (1987) 191
Cal.App.3d 259, 267–270, 279–282, 235 Cal.Rptr. 788.) But
such is not the circumstance here, where the Specific Plan
and the Focused EIR offer a comprehensive environmental
review of the proposed industrial development as eventually
implemented by Tesco.

Instead, unless there are substantial changes or new
information affecting the Specific Plan, there is no
justification for additional environmental review of Tesco's
Design Plan Application. (§ 21166; *1145  Benton v. Board
of Supervisors (1991) 226 Cal.App.3d 1467, 1478, 277
Cal.Rptr. 481, citing **297  Bowman v. City of Petaluma
(1986) 185 Cal.App.3d 1065, 1073, 230 Cal.Rptr. 413.)
Health First argues that “[s]ection 21166 applies ‘only when
the question is whether more than one EIR must be prepared
for what is essentially the same project.’ (Sierra Club v.
County of Sonoma (1992) 6 Cal.App.4th 1307, 1320 [8

Cal.Rptr.2d 473].) Thus this section would only apply if one
were to believe the March Business Center Specific Plan and
the Tesco Facility were the same project.”

Health First correctly frames the issue. But we conclude the
Tesco facility is part of the March Business Center. (Maintain
Our Desert Environment v. Town of Apple Valley (2004) 120
Cal.App.4th 396, 420, 15 Cal.Rptr.3d 322.) The Tesco facility
does not constitute a separate project for purposes of CEQA
review. It is smaller in size than the area already approved for
industrial use by the Specific Plan. It has fewer environmental
impacts and no special or additional impacts not analyzed in
the Focused EIR.

c. Mitigation Measures

 Health First also asserts that the Tesco facility does not
comply with the mitigation plan adopted as part of the
Specific Plan. The record, however, shows the facility was
made subject to the same mitigation measures. In other words,
the Tesco facility is consistent with the Specific Plan. (Gentry
v. City of Murrieta (1995) 36 Cal.App.4th 1359, 1403, 43
Cal.Rptr.2d 170.)

Although Health First and Tesco each engage in detailed,
painstaking, and contradictory analyses of traffic impacts,
we conclude substantial evidence supports the administrative
decision of the Authority that the traffic mitigation measures
were made applicable to the Design Plan Application.
(Calbeach Advocates v. City of Solana Beach (2002) 103
Cal.App.4th 529, 536, 127 Cal.Rptr.2d 1; § 21083.3;
Guidelines, § 15183.) Similarly, the issue of air quality impact
was adequately considered by the Authority and received
sufficient mitigation under the Specific Plan and in the Design
Plan Application.

We also reject Health First's argument that the implementation
of the Specific Plan's mitigation measures as part of the
design plan for the Tesco facility was discretionary because
the measures were not specifically incorporated as part of the
design plan approval. Particularly, Health First argues the air
quality mitigation was discretionary as it involved stationary
source emissions and onsite child care facilities and many
of the traffic mitigation measures were also discretionary.
The record contradicts this assertion because it reflects that
the mitigation measures adopted in the Specific Plan, unless
they had been deleted, continue to apply to the Tesco facility.
*1146  (Napa Citizens for Honest Government v. Napa
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County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 358–
359, 110 Cal.Rptr.2d 579.) The Conditions of Approval,
attached to the Design Plan approval, expressly provide that
Tesco must comply with the Focused EIR and the Specific
Plan. (Tuolumne County Citizens for Responsible Growth,
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 66
Cal.Rptr.3d 645; Rio Vista Farm Bureau Center v. County of
Solano (1992) 5 Cal.App.4th 351, 377, 7 Cal.Rptr.2d 307.)
Because the mitigation plan applies to the Tesco facility
without alteration or modification, Health First cannot argue
that the mitigation measures are being implemented in a
discretionary fashion.

d. Standing

 Lastly, any challenge to the Specific Plan for the March
Business Center should have been raised in 2003 during the
CEQA review process, not years later in **298  2006 in
opposition to the design review process. (Temecula Band
of Luiseno Mission Indians v. Rancho California Water
Dist. (1996) 43 Cal.App.4th 425, 437, 50 Cal.Rptr.2d 769;
Friends of Davis v. City of Davis, supra, 83 Cal.App.4th
at p. 1017, 100 Cal.Rptr.2d 413.) Additionally, the Specific
Plan may itself be deemed a single project as part of the
1996 military base reuse plan, which should not require
any additional environmental review except under certain
conditions. (§ 21083.8.1, subd. (b)(2): “all public and private
activities taken pursuant to, or in furtherance of, a reuse
plan shall be deemed to be a single project.”) The Specific
Plan may also be deemed a single project as part of the
1996 redevelopment plan. (§ 21090, subd. (b); Citizens for
Responsible Equitable Environmental Development v. City of

San Diego Redevelopment Agency (2005) 134 Cal.App.4th
598, 606–608, 36 Cal.Rptr.3d 249.) Not in 1996, 1999, or
2003 did any objector successfully challenge the March
reuse plan, the redevelopment plan, the General Plan, or the
Specific Plan.

For the foregoing reasons, we agree that Health First may
not have had standing in the trial court. (§ 21177.) Assuming
it did not, we nevertheless have considered the case on
the merits in order to achieve a final resolution in these
proceedings regarding the distinction between ministerial and
discretionary.

5. Disposition

As a final comment, we observe that much of the briefing
in this case was devoted to multiple repetitions of the
same points, albeit phrased slightly differently. Our analysis
resolves the primary issue involving ministerial, as opposed
to discretionary, approval. No further discussion is required
of the C13.50.100 other issues raised by the parties.

*1147  We reverse the judgment. Tesco and the Authority as
the prevailing parties shall recover their costs on appeal.

We concur: RAMIREZ, P.J., and HOLLENHORST, J.

All Citations

174 Cal.App.4th 1135, 96 Cal.Rptr.3d 290, 09 Cal. Daily Op.
Serv. 7278, 2009 Daily Journal D.A.R. 8441

Footnotes
1 We deny the requests for judicial notice filed on July 23 and October 22, 2008. Consideration of the matters addressed

in those notices either was not part of the administrative record or is unnecessary to the resolution of the appeal, or both.
(Evid.Code, §§ 452, subd. (c), 459; Code Civ. Proc., § 909; Western States Petroleum Assn. v. Superior Court (1995) 9
Cal.4th 559, 573, fn. 4, 38 Cal.Rptr.2d 139, 888 P.2d 1268; In re Zeth S. (2003) 31 Cal.4th 396, 405, 2 Cal.Rptr.3d 683,
73 P.3d 541; Riverwatch v. Olivenhain Mun. Water Dist. (2009) 170 Cal.App.4th 1186, 88 Cal.Rptr.3d 625..)

2 California Environmental Quality Act, Public Resources Code section 21000 et seq. All statutory references are to the
Public Resources Code unless stated otherwise.

3 The Specific Plan was challenged by a lawsuit that was settled.

4 As explained in Tesco and the Authority's reply briefs, the 2003 Specific Plan for the March Business Center, including
the Focused EIR, properly “tiered” off the 1999 Master EIR within five years. (Guidelines, § 15179, subd. (b).)

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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76 Cal.App.4th 970, 90 Cal.Rptr.2d 743, 99 Cal. Daily
Op. Serv. 9561, 1999 Daily Journal D.A.R. 12,265

KENDALL-JACKSON
WINERY, LTD., Petitioner,

v.
THE SUPERIOR COURT OF STANISLAUS

COUNTY, Respondent; E. & J. GALLO
WINERY, Real Party in Interest.

No. F033305.
Court of Appeal, Fifth District, California.

Dec. 3, 1999.

SUMMARY

In a malicious prosecution action by a winemaker against
a competitor based on an underlying action against plaintiff
for trademark infringement, trade dress violations, and unfair
business practices, the trial court granted plaintiff summary
adjudication on defendant's unclean hands defense. The
unclean hands defense was based on two types of alleged
marketing misconduct: plaintiff's undue influence over shelf
schematics and other retailer merchandising activity, and
its movement of a competitor's wines to create product
adjacencies. (Superior Court of Stanislaus County, No.
153296, Hugh Rose III, Judge.)

The Court of Appeal ordered issuance of a writ of mandate
directing the trial court to vacate its order granting plaintiff's
motion for summary adjudication of defendant's unclean
hands affirmative defense and to enter a new order denying
the motion. The court held that the equitable principles
underlying the doctrine militate against limiting the unclean
hands defense in a malicious prosecution claim to misconduct
that bears on the defendant's decision to file the prior action.
Plaintiff's alleged misconduct violated the letter and the spirit
of the Alcoholic Beverage Control Act, and supported a
defense of unclean hands. The gist of the underlying lawsuit
was that plaintiff attempted to capitalize on defendant's
success as the market leader in premium wine sales by
using a variety of unfair marketing strategies, and a jury
could find that plaintiff's inequitable conduct occurred in the
transaction related directly to the matter before the trial court-
the marketing of plaintiff's wine to compete with defendant's
wine-and affected the equitable relationship between the
litigants. It was not necessary that plaintiff's unclean hands

conduct have directly affected defendant's decision to file
and pursue the underlying lawsuit. The court held that the
unclean hands doctrine is not a legal or technical defense to
be used as a shield against a particular element of a cause
of action, but is an equitable rationale for refusing a plaintiff
relief where principles of fairness dictate that the plaintiff
should not recover, regardless of the merits of the claim.
(Opinion by Thaxter, Acting P. J., with Harris and Buckley,
JJ., concurring.) *971

HEADNOTES

Classified to California Digest of Official Reports

(1)
Summary Judgment § 4--Propriety--Affirmative Defense.
Summary adjudication of an affirmative defense is properly
granted when there is no triable issue of material fact as to the
defense, and the moving party is entitled to judgment on the
defense as a matter of law. In a case of the defense of unclean
hands, a plaintiff has to show there is no evidence to support
the defendant's unclean hands affirmative defense. Once
plaintiff meets that burden, the burden shifts to defendant to
set forth specific facts showing a triable issue of material fact
exists as to the defense. On review, the court independently
assesses the correctness of the trial court's ruling, applying the
same legal standard as the trial court. It construes plaintiff's
papers strictly and defendant's liberally and resolves any
doubts as to the propriety of granting the motion in favor of
defendant.

(2)
Equity § 6.2--Principles and Maxims--Unclean Hands.
The defense of unclean hands arises from the maxim, one who
comes into equity must come with clean hands. The doctrine
demands that a plaintiff act fairly in the matter for which he
or she seeks a remedy, and must come into court with clean
hands and keep them clean, or relief will be denied, regardless
of the merits of the claim. The defense is available in legal
as well as equitable actions. Applicability of the doctrine
of unclean hands is a question of fact. The unclean hands
doctrine protects judicial integrity and promotes justice. It
protects judicial integrity because allowing a plaintiff with
unclean hands to recover in an action creates doubts as to
the justice provided by the judicial system. Thus, precluding
recovery to the unclean plaintiff protects the court's, rather
than the opposing party's, interests. The doctrine promotes
justice by making a plaintiff answer for his or her own
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misconduct in the action. It prevents a wrongdoer from
enjoying the fruits of his or her transgression.

(3)
Equity § 6.2--Principles and Maxims--Unclean Hands--
Scope.
Not every wrongful act constitutes unclean hands, but the
misconduct need not be a crime or an actionable tort.
Any conduct that violates conscience, or good faith, or
other equitable standards of conduct, is sufficient cause to
invoke the doctrine. The misconduct that brings the clean
hands doctrine into play must relate directly to the cause at
issue. Past improper conduct or prior misconduct that only
indirectly affects *972  the problem before the court does
not suffice. The determination of the unclean hands defense
cannot be distorted into a proceeding to try the general morals
of the parties. There is a three-pronged test to determine the
effect to be given to the plaintiff's unclean hands conduct.
Whether the particular misconduct is a bar to the alleged claim
for relief depends on (1) analogous case law, (2) the nature of
the misconduct, and (3) the relationship of the misconduct to
the claimed injuries.

(4a, 4b, 4c, 4d)
Malicious Prosecution § 8--Actions--Defense-- Unclean
Hands--Relation of Conduct to Underlying Suit--Wine
Marketing Practices:Equity § 6.2--Unclean Hands.
In a malicious prosecution action by a winemaker against
a competitor based on an underlying action against plaintiff
for trademark infringement, trade dress violations, and unfair
business practices, the trial court erred in granting plaintiff
summary adjudication on defendant's unclean hands defense.
The unclean hands defense was based on two types of alleged
marketing misconduct: plaintiff's undue influence over shelf
schematics and other retailer merchandising activity, and
its movement of a competitor's wines to create product
adjacencies. That misconduct violated the letter and the spirit
of the Alcoholic Beverage Control Act, and supported a
defense of unclean hands. The gist of the underlying lawsuit
was that plaintiff attempted to capitalize on defendant's
success as the market leader in premium wine sales by using
a variety of unfair marketing strategies, and a jury could find
that plaintiff's inequitable conduct occurred in the transaction
related directly to the matter before the court-the marketing of
plaintiff's wine to compete with defendant's wine-and affected
the equitable relationship between the litigants. It was not
necessary that plaintiff's unclean hands conduct have directly

affected defendant's decision to file and pursue the underlying
lawsuit.

[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, §
431; 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity,
§§ 9, 10.]

(5)
Alcoholic Beverages § 4--Alcoholic Beverage Control Act--
Restrictions on Tied-house Arrangements.
The comprehensive statutory scheme restricting tied-house
arrangements in the distribution of alcoholic beverages (Bus.
& Prof. Code, §§ 25500-25512) seeks to avoid the evils
and excesses of disorderly marketing conditions that plagued
the alcoholic beverage industry prior to prohibition. The
tied-house prohibitions target two particular dangers: the
ability of large firms to dominate local markets through
vertical and horizontal integration and the excessive sales of
alcoholic beverages produced by the *973  overly aggressive
marketing techniques of larger alcoholic beverage concerns.
The statutes sought to remove the manufacturer's influence
over the retailer, which could result in preference for the
manufacturer's product. Under the statutory scheme, all levels
of the alcoholic beverage industry must remain separate;
producers are not to be involved with, or exercise influence
over, retailers. Thus, no supplier can lawfully directly or
indirectly, give anything of value to any retailer except as
authorized by the Alcoholic Beverage Control Act. Providing
services in the form of rearranging a retailer's displays is
prohibited, as is interfering with the product display of
competing sellers inside retail outlets.

(6)
Equity § 6.2--Principles and Maxims--Unclean Hands--
Scope:Malicious Prosecution § 8--Actions.
The unclean hands doctrine is not a legal or technical defense
to be used as a shield against a particular element of a cause
of action. Rather, it is an equitable rationale for refusing
a plaintiff relief where principles of fairness dictate that
the plaintiff should not recover, regardless of the merits of
the claim. It is available to protect the court from having
its powers used to bring about an inequitable result in the
litigation before it. Thus, any evidence of the plaintiff's
unclean hands in relation to the transaction before the court
or which affects the equitable relations between the litigants
in the matter before the court should be available to enable
the court to effect a fair result in the litigation. The equitable
principles underlying the doctrine militate against limiting the
unclean hands defense in a malicious prosecution claim to
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misconduct that bears on the defendant's decision to file the
prior action.

(7)
Malicious Prosecution § 8--Actions--Unclean Hands.
The fundamental interest protected by the malicious
prosecution tort is freedom from unjustifiable and
unreasonable litigation. But, malicious prosecution is a
disfavored action. Constitutional principles, as well as strong
public policy, favor open access to the courts for the resolution
of conflicts and the redress of grievances. This strong public
policy, coupled with the equitable principles underlying the
doctrine of unclean hands-to protect the integrity of the court
and ensure a just result-bode in favor of a broad application
of the doctrine in malicious prosecution actions. *974

COUNSEL
Ropers, Majeski, Kohn & Bentley, Daniel E. Alberti, Mark G.
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THAXTER, Acting P. J.

The doctrine of unclean hands does not deny relief to a
plaintiff guilty of any past misconduct; only misconduct
directly related to the matter in which he seeks relief triggers
the defense. (11 Witkin, Summary of Cal. Law (9th ed. 1990)
Equity, § 10, p. 686.) The trial court found that Kendall-
Jackson Winery, Ltd. (Kendall-Jackson), the defendant in
a malicious prosecution action, had no relevant evidence
that the plaintiff, E. & J. Gallo Winery (Gallo), acted with
unclean hands in relation to its claim and ordered summary
adjudication for the plaintiff on Kendall-Jackson's unclean
hands defense. The novel issue presented is this: When
“unclean hands” is raised as an affirmative defense to a
malicious prosecution claim, is the relevant misconduct
limited to that which affected the defendant's decision to file
and pursue the prior lawsuit? We hold it is not; misconduct in
the particular transaction or connected to the subject matter of
the litigation that affects the equitable relations between the
litigants is sufficient to trigger the defense.

We issue a writ of mandate directing the trial court to vacate its
order granting summary adjudication for real party in interest
on petitioner's unclean hands affirmative defense and to enter
a new order denying the motion.

Facts and Procedural History
Kendall-Jackson has a reputation for producing high quality,
mid-priced varietal wines. In 1994, Kendall-Jackson was
selling over $100 million worth of Vintner's Reserve wine
a year, and its chardonnay was the number one selling
chardonnay in the United States. (Kendall-Jackson Winery v.
*975  E. & J. Gallo Winery (9th Cir. 1998) 150 F.3d 1042,

1045.) Gallo is the largest wine producer in the world. But,
unlike Kendall-Jackson, Gallo has a reputation for producing
lower priced, nonpremium wines. (Ibid.)

During the 1990's, the market for nonpremium wines declined
rapidly. Gallo researched how best to enter the premium wine
market. Much of its research was directed at the success of
the market leader-Kendall-Jackson Vintner's Reserve. Gallo
learned that consumers associate the name “Gallo” with “jug
wine” and that a colorful grape leaf design attracts consumers.
In accord with these results, Gallo introduced in the fall of
1995 a line of premium wine, Turning Leaf, that featured a
leaf motif and did not use the Gallo name. (Kendall-Jackson
Winery v. E. & J. Gallo Winery, supra, 150 F.3d at p. 1045.)

In April 1996, Kendall-Jackson sued Gallo for damages
and injunctive relief on causes of action for trademark
infringement, trade dress violations and unfair business
practices. Kendall-Jackson alleged that Gallo's Turning Leaf
wine label and overall appearance mimicked its successful
Vintner's Reserve wines. While the lawsuit alleged unfair
marketing practices in retail displays, the litigation focused
on the label and packaging similarities rather than marketing
strategies. (Kendall-Jackson Winery v. E. & J. Gallo Winery,
supra, 150 F.3d 1042.) Gallo denied employing unlawful
marketing practices and resisted disclosing material related
to its marketing strategies. The court found for Gallo on
the trademark infringement and unfair competition claims.
After a 12-day trial, a jury found for Gallo on the trade dress
infringement and “palming off” claims. Judgment for Gallo
was affirmed on appeal. (Ibid.)

In September 1997, Gallo filed this action against
Kendall-Jackson for malicious prosecution and intentional
interference with contract. Gallo alleged that Kendall-
Jackson had filed and prosecuted the federal action without
probable cause and for the improper purpose of harassing a
competitor. In addition, Kendall-Jackson had induced Chris
Lynch, Gallo's former director of marketing, to breach his
confidentiality agreement with Gallo. Kendall-Jackson used
the confidential information obtained “to file a facially

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998145627&pubNum=506&originatingDoc=Ied5cee78fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_506_1045&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1045
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998145627&pubNum=506&originatingDoc=Ied5cee78fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_506_1045&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1045
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998145627&pubNum=506&originatingDoc=Ied5cee78fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_506_1045&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1045
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998145627&pubNum=506&originatingDoc=Ied5cee78fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_506_1045&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1045
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998145627&pubNum=506&originatingDoc=Ied5cee78fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998145627&pubNum=506&originatingDoc=Ied5cee78fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Kendall-Jackson Winery, Ltd. v. Superior Court, 76 Cal.App.4th 970 (1999)
90 Cal.Rptr.2d 743, 99 Cal. Daily Op. Serv. 9561, 1999 Daily Journal D.A.R. 12,265

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 4

plausible, but knowingly false lawsuit against Gallo.” Among
the defenses raised by Kendall-Jackson's answer was an
allegation that Gallo's claims were barred by the doctrine of
unclean hands.

In response to Gallo's interrogatory requesting each fact
supporting the defense, Kendall-Jackson stated:

(1) Kendall-Jackson has learned that Gallo has numerous
representatives working for chain stores who are involved
with shelf schematics for the *976  stores or are otherwise
involved with moving wine products. Alternatively, Gallo
representatives have directed non-Gallo employees to make
schematic changes for Gallo.

(2) Gallo employs a technique which it calls “piggy-back
adjacencies.” The technique involves training its distributor/
salesperson to place an inferior, lower priced Gallo product
adjacent to a higher priced category leader. The category
leader's display attracts the consumer's attention. When the
consumer reaches for the well-known product, he or she will
see the lower priced Gallo product, and may buy that product
instead.

(3) Gallo employees have admitted moving Turning Leaf
wines next to Kendall-Jackson wines, which would require
them to move a non-Gallo product in violation of federal and
state regulations.

Kendall-Jackson identified a number of documents that
described conduct supporting its unclean hands defense.
The documents contain direct and circumstantial evidence
showing that Gallo used its influence to have retailers place
Turning Leaf wine next to Kendall-Jackson Vintner's Reserve
wine. The documents also reflect that Gallo representatives
or employees moved Kendall-Jackson products, provided
free labor to retailers in exchange for favorable product
placement, prepared shelf schematics for retailers, maintained
offices in some retailers' stores, wore retailer badges while
stocking product, removed Kendall-Jackson wines from a
retail store, participated in retailer resets which involved
handling a competitor's product, and interfered with Kendall-
Jackson's marketing displays. While most of the documents
were generated during the federal litigation (1996-1997),
many reflected or implied ongoing unclean hands conduct
since 1994.

Kendall-Jackson designated Michael Haarstad, its director
of marketing, as the person most knowledgeable about the

facts supporting its unclean hands defense. Gallo deposed
Haarstad. According to Gallo, Haarstad confirmed that the
documents produced were the only evidence known to
Kendall-Jackson that support its defense, and Haarstad was
unaware of any Gallo misconduct relating to Turning Leaf
wine that occurred prior to the filing of the infringement
action. In fact, Haarstad's testimony provided considerably
more evidence regarding Gallo's purportedly illegal or
improper marketing strategies in relation to Kendall-Jackson.

At one point in his deposition, Haarstad stated he did not recall
any unclean hands conduct by Gallo concerning Turning
Leaf before the federal lawsuit was filed. Later, however, he
stated that between 1994 and 1996, he was generally aware
of Gallo's influence over, and inappropriately close *977
working relationship with, chain stores. After the lawsuit
was filed and Kendall-Jackson elicited written information
from employees in the field, he became aware of the depth
and scope of the improper activity. Haarstad also testified
that he had received oral reports from the field regarding
inappropriate Gallo adjacencies from 1994 through the period
when Turning Leaf was introduced.

Motion for Summary Adjudication
Gallo moved for summary adjudication on Kendall-Jackson's
unclean hands defense. Gallo admitted for purposes of the
motion that the “actions described in [Kendall-Jackson]'s
unclean hands documents took place.” Gallo contended,
however, it was entitled to judgment on the defense because
the conduct identified was not directly related to its malicious
prosecution claim. According to Gallo, in a malicious
prosecution action, the plaintiff's unclean hands conduct must
have affected the defendant's decision to file and pursue the
underlying lawsuit. Thus, only unclean hands conduct known
to the defendant at the time it filed the underlying suit is
relevant. Because Kendall-Jackson's documents describing
the misconduct were generated after Kendall-Jackson filed
the underlying action, they were irrelevant, and Kendall-
Jackson had no evidence to support its defense.

Gallo also argued that further discovery would not cure the
evidentiary defects. Because the unclean hands conduct had
to affect Kendall-Jackson's decision to file the infringement
action, only unclean hands conduct known to Kendall-
Jackson at that time could be used to support its defense.

Kendall-Jackson opposed the motion on procedural and
substantive grounds.
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The trial court granted the motion for summary adjudication.
It found that Kendall-Jackson had no relevant evidence that
Gallo acted with unclean hands in relation to its malicious
prosecution or inducing breach of contract claims. The court
denied Kendall-Jackson's request to continue the matter for
further discovery, finding no showing of due diligence.

Kendall-Jackson filed a petition for writ of mandate
challenging those orders. This court issued an order to show
cause.

Discussion

Summary Adjudication/Standard of Review
(1) Summary adjudication of an affirmative defense is
properly granted when there is no triable issue of material fact
as to the defense, and the *978  moving party is entitled to
judgment on the defense as a matter of law. (Code Civ. Proc.,
§ 437c, subds. (c), (f)(1).) In this case, moving party Gallo had
to show there was no evidence to support Kendall-Jackson's
unclean hands affirmative defense. (Code Civ. Proc., § 437c,
subd. (o)(2).) Once Gallo met that burden, the burden shifted
to Kendall-Jackson to set forth specific facts showing a
triable issue of material fact existed as to the defense. (Ibid.)
On review, we independently assess the correctness of the
trial court's ruling, applying the same legal standard as the
trial court. (Tilley v. Schulte (1999) 70 Cal.App.4th 79, 82
[82 Cal.Rptr.2d 497].) We construe Gallo's papers strictly
and Kendall-Jackson's liberally and resolve any doubts as
to the propriety of granting the motion in favor of Kendall-
Jackson. (Jacobs v. Universal Development Corp. (1997) 53
Cal.App.4th 692, 697 [62 Cal.Rptr.2d 446].)

Gallo Failed to Establish It Was Entitled to Judgment
on the Unclean Hands Affirmative Defense

Unclean Hands
(2) The defense of unclean hands arises from the maxim, “ '
”He who comes into Equity must come with clean hands.“ '
” (Blain v. Doctor's Co. (1990) 222 Cal.App.3d 1048, 1059
[272 Cal.Rptr. 250] (Blain).) The doctrine demands that a
plaintiff act fairly in the matter for which he seeks a remedy.
He must come into court with clean hands, and keep them
clean, or he will be denied relief, regardless of the merits of
his claim. (Precision Co. v. Automotive Co. (1945) 324 U.S.
806, 814-815 [65 S.Ct. 993, 997-998, 89 L.Ed. 1381]; Hall v.
Wright (9th Cir. 1957) 240 F.2d 787, 794-795.) The defense
is available in legal as well as equitable actions. (Fibreboard

Paper Products Corp. v. East Bay Union of Machinists (1964)
227 Cal.App.2d 675, 728 [39 Cal.Rptr. 64] (Fibreboard);
Burton v. Sosinsky (1988) 203 Cal.App.3d 562, 574 [250
Cal.Rptr. 33].) Whether the doctrine of unclean hands applies
is a question of fact. (CrossTalk Productions, Inc. v. Jacobson
(1998) 65 Cal.App.4th 631, 639 [76 Cal.Rptr.2d 615].)

The unclean hands doctrine protects judicial integrity and
promotes justice. It protects judicial integrity because
allowing a plaintiff with unclean hands to recover in an
action creates doubts as to the justice provided by the judicial
system. Thus, precluding recovery to the unclean plaintiff
protects the court's, rather than the opposing party's, interests.
(Fibreboard, supra, 227 Cal.App.2d at p. 727; Gaudiosi v.
Mellon (3d Cir. 1959) 269 F.2d 873, 881.) The doctrine
promotes justice by making a plaintiff answer for his own
misconduct in the action. It prevents “a wrongdoer from
enjoying the fruits of his transgression.” *979  (Precision Co.
v. Automotive Co., supra, 324 U.S. at p. 815 [65 S.Ct. at p.
998]; Keystone Co. v. Excavator Co. (1933) 290 U.S. 240, 245
[54 S.Ct. 146, 147-148, 78 L.Ed. 293].)

(3) Not every wrongful act constitutes unclean hands. But,
the misconduct need not be a crime or an actionable tort.
Any conduct that violates conscience, or good faith, or other
equitable standards of conduct is sufficient cause to invoke the
doctrine. (DeRosa v. Transamerica Title Ins. Co. (1989) 213
Cal.App.3d 1390, 1395-1396 [262 Cal.Rptr. 370]; Precision
Co. v. Automotive Co., supra, 324 U.S. at pp. 814-815 [65
S.Ct. at pp. 997-998].)

The misconduct that brings the unclean hands doctrine into
play must relate directly to the cause at issue. Past improper
conduct or prior misconduct that only indirectly affects the
problem before the court does not suffice. The determination
of the unclean hands defense cannot be distorted into
a proceeding to try the general morals of the parties.
(Fibreboard, supra, 227 Cal.App.2d at pp. 728-729.) Courts
have expressed this relationship requirement in various ways.
The misconduct “must relate directly to the transaction
concerning which the complaint is made, i.e., it must pertain
to the very subject matter involved and affect the equitable
relations between the litigants.” (Id. at p. 728.) “[T]here
must be a direct relationship between the misconduct and
the claimed injuries ... ' ”so that it would be inequitable to
grant [the requested] relief.“ ' ” (Mattco Forge, Inc. v. Arthur
Young & Co. (1997) 52 Cal.App.4th 820, 846 [60 Cal.Rptr.2d
780].) “The issue is not that the plaintiff's hands are dirty, but
rather ' ” 'that the manner of dirtying renders inequitable the
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assertion of such rights against the defendant.' “ ' ” (Ibid.) The
misconduct must “ ' ”prejudicially affect ... the rights of the
person against whom the relief is sought so that it would be
inequitable to grant such relief.“ ' ” (Ibid.)

From these general principles, the Blain court gleaned a
three-pronged test to determine the effect to be given to
the plaintiff's unclean hands conduct. Whether the particular
misconduct is a bar to the alleged claim for relief depends
on (1) analogous case law, (2) the nature of the misconduct,
and (3) the relationship of the misconduct to the claimed
injuries. (Blain, supra, 222 Cal.App.3d at p. 1060; accord,
Unilogic, Inc. v. Burroughs Corp. (1992) 10 Cal.App.4th 612,
618-621 [12 Cal.Rptr.2d 741]; CrossTalk Productions, Inc. v.
Jacobson, supra, 65 Cal.App.4th at pp. 641-643.) (4a) We will
analyze the parties' contentions under the three prongs.

A. Analogous Case Law
Two published cases have applied the doctrine of unclean
hands as a defense to a malicious prosecution claim.
In the first case, insurance agent *980  Pond sold an
INA (Insurance Company of North America) aircraft
liability policy to Mission, whose president was Pond's
longtime friend. The policy included minimum pilot training
requirements that were the same as an earlier INA policy
issued to Mission, but stricter than the requirements of
Mission's current AAU (Associated Aviation Underwriters)
policy. There was a series of meetings regarding the policy,
resulting in Pond sending a letter to Mission agreeing to
coverage. Regarding pilot minimums, the letter said, “same
as before.” Three days before Mission received the actual
policy, one of its planes crashed due to pilot error, killing all
aboard. (Pond v. Insurance Co. of North America (1984) 151
Cal.App.3d 280, 284-285, 291 [198 Cal.Rptr. 517] (Pond).)

In the resulting wrongful death actions, INA defended
Mission under a reservation of rights on the ground that
the deceased pilot did not meet the minimum training
requirements enumerated in the INA policy. Mission
contended that Pond and INA had agreed to replace the AAU
policy with an INA policy with equivalent pilot minimums.
Mission's position was bolstered by Pond's testimony that he
had not explained to Mission what “same as before” referred
to. As a result of the coverage ambiguity, INA settled the
wrongful death suit. (Pond, supra, 151 Cal.App.3d at pp.
285-286.) INA then sought indemnity from Pond, alleging
that Pond's negligent representation created an ambiguity that
made INA potentially liable for an excluded claim. (Id. at
p. 285.) During this litigation, discovery revealed that Pond

had forwarded to Mission a letter from INA stating pilot
minimums before Mission agreed to the coverage. On this
evidence the trial court found that Pond had done nothing to
mislead Mission regarding the pilot minimums and entered
judgment for him on INA's indemnity claim. (Id. at p. 286.)

Pond sued INA for malicious prosecution. Discovery in this
action revealed additional evidence that Pond had advised
Mission of the actual pilot minimums and evidence indicating
Pond had lied in the wrongful death litigation regarding his
understanding of the intended pilot minimums. (Pond, supra,
151 Cal.App.3d at pp. 286, 290.) The appellate court affirmed
summary judgment for INA on its unclean hands defense.

The equitable principles underlying the unclean hands
doctrine did not require a finding that Pond was guilty
of perjury, concealment, or other illegal conduct. Any
unconscientious conduct connected with the controversy
before the court was sufficient to warrant application of the
unclean hands defense. Further, Pond's unclean hands conduct
in the indemnity action was connected with and related to the
malicious prosecution action because the indemnity suit was
the basis of the malicious prosecution claim. (Pond, supra,
151 Cal.App.3d at pp. 286, 290-291.) *981

In the second case, Transamerica opened an escrow account
for the sale of DeRosa's property to Lapitan. DeRosa executed
a quitclaim deed and deposited it in escrow. A Transamerica
employee gave the deed to Lapitan and her fianc Flint prior
to the close of escrow and Lapitan recorded it. DeRosa
asked Transamerica to return title to him. Transamerica
commenced a quiet title action to do so. DeRosa became
uncooperative, which resulted in Transamerica adding a
fraud cause of action against him in the quiet title action.
DeRosa prevailed on Transamerica's fraud claim and sued
for malicious prosecution. (DeRosa v. Transamerica Title Ins.
Co., supra, 213 Cal.App.3d at pp. 1393-1395 (DeRosa).)

Transamerica raised an unclean hands defense and moved
for summary judgment. In opposing the motion, DeRosa
submitted a declaration stating he did not intend to defraud
Transamerica. But, he acknowledged unconscientious
conduct in the transaction. DeRosa had originally sold the
property to Flint but agreed to be title owner of the property
to enable Flint to avoid his creditors. Nevertheless, DeRosa
considered Flint the true owner of the property and received
regular payments from him on the purchase promissory
note. Eventually, DeRosa tired of the arrangement and asked
Flint to convey title to someone else. Flint agreed and the
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Transamerica escrow was opened to effectuate the exchange.
However, when Flint unilaterally sold the property to a third
party using the quitclaim deed placed in the Transamerica
escrow, DeRosa had Transamerica pursue an action to quiet
title in him without revealing his true relationship with Flint
to Transamerica. (DeRosa, supra, 213 Cal.App.3d at pp.
1395-1396.) The trial court granted Transamerica summary
judgment on its unclean hands defense.

The appellate court rejected DeRosa's argument that the
malicious prosecution action was unrelated to his conduct
in assisting Flint to defraud his creditors and, therefore,
the unclean hands doctrine should not apply. The malicious
prosecution action arose from the quiet title action that
Transamerica prosecuted on DeRosa's behalf. It was
only because DeRosa concealed the true facts underlying
the conveyance that Transamerica became involved and,
subsequently, proceeded against DeRosa for fraud. The
malicious prosecution action was directly related to DeRosa's
unconscionable conduct in the underlying action. (DeRosa,
supra, 213 Cal.App.3d at p. 1397.)

Under the analogous case law prong of the Blain test, a
plaintiff's unclean hands conduct in the underlying action or in
the transaction that was the subject of that action can preclude
relief in a subsequent malicious prosecution suit. *982

B. Nature of the Misconduct
The second prong of the Blain test examines the nature
of the misconduct. (Blain, supra, 222 Cal.App.3d at
p. 1060.) Kendall-Jackson's unclean hands defense is
based on two types of alleged marketing misconduct:
Gallo's undue influence over shelf schematics and other
retailer merchandising activity, and Gallo's movement of a
competitor's wines to create product adjacencies.

Alcoholic Beverage Control Laws and Regulations
(5) California has a comprehensive statutory scheme
restricting “tied-house” arrangements in the distribution of
alcoholic beverages. (Bus. & Prof. Code, §§ 25500-25512.)
The laws seek to avoid the “evils and excesses” of “disorderly
marketing conditions” that plagued the alcoholic beverage
industry prior to prohibition. (California Beer Wholesalers
Assn., Inc. v. Alcoholic Bev. etc. Appeals Bd. (1971) 5
Cal.3d 402, 407 [96 Cal.Rptr. 297, 487 P.2d 745].) The
“tied-house” prohibitions target two particular dangers: the
ability of large firms to dominate local markets through
vertical and horizontal integration and the excessive sales

of alcoholic beverages produced by the overly aggressive
marketing techniques of larger alcoholic beverage concerns.
(Ibid.)

The Legislature recognized that small retailers were
unable to cope with the pressures exerted by larger
manufacturing interests. Thus, the statutes sought to
remove the manufacturer's influence over the retailer, which
could result in preference for the manufacturer's product.
(California Beer Wholesalers Assn., Inc. v. Alcoholic Bev.
etc. Appeals Bd., supra, 5 Cal.3d at pp. 407-408, & fn.
8.) Under the statutory scheme, all levels of the alcoholic
beverage industry must remain separate; producers are not to
be involved with, or exercise influence over, retailers. (Id. at
pp. 407, 408.)

The Department of Alcoholic Beverage Control has adopted
rules to enforce the statutory scheme. Section 106 of title
4 of the California Code of Regulations provides that no
supplier shall, directly or indirectly, give anything of value to
any retailer except as authorized by the Alcoholic Beverage
Control Act. Providing services in the form of rearranging
a retailer's displays is prohibited, as is interfering with the
product display of competing sellers inside retail outlets.
(Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238,
1258, fn. 12 [32 Cal.Rptr.2d 223, 876 P.2d 1022]; Markstein
Distributing Co. v. Rice (1976) 65 Cal.App.3d 333, 338-339
[135 Cal.Rptr. 255].)

(1) Gallo's undue influence over shelf
schematics and other retailer activity

Shelf schematics are product display plans that wine
producers prepare and present to a retailer. The plans typically
propose the amount of shelf *983  space and location to be
given to individual brands. Schematics are intended to assist
the retailer to maximize revenues through product placement.
Both Kendall-Jackson and Gallo provide shelf schematics to
retailers. The practice is legal.

Kendall-Jackson contends that Gallo's use of schematics is
illegal or improper because Gallo works too closely with
retailers, provides goods or services of value in exchange
for the retailer's use of Gallo schematics, and uses its
considerable influence in the industry to achieve favorable
shelf schematics. Kendall-Jackson's evidence disclosed that
a number of Gallo representatives were employed by large
supermarket chains, had offices in the chains or were provided
with perquisites such as store badges which enabled them to
move more freely about the retailer's premises than other wine
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distributors. In addition, Gallo representatives or employees
participated in restocking or stock resets for retailers in
violation of Alcoholic Beverage Control regulations.

(2) Gallo's movement of competitor's
wines to create product adjacencies

Product adjacencies are a marketing strategy whereby a
wine producer attempts to have its brands displayed adjacent
to the market leader brand in the relevant price segment.
Adjacencies maximize the exposure of the adjacent brand.
Product adjacencies are lawful and commonly used.

Kendall-Jackson contends Gallo's use of adjacencies is illegal
and improper to the extent Gallo accomplishes adjacencies by
physically moving a competitor's product. A wine distributor
can ask a retailer to move a competitor's product, but
the distributor cannot lawfully move the product. Kendall-
Jackson's documents include direct and circumstantial
evidence that Gallo distributors or employees moved bottles
of Kendall-Jackson or another competitor to create product
adjacencies between Kendall-Jackson Vintner's Reserve and
Turning Leaf wines.

(4b) The nature of the misconduct indicated by Kendall-
Jackson's evidence-Gallo's ties with retailers and movement
of a competitor's product-violates the letter and the spirit of
the Alcoholic Beverage Control Act. Such evidence supports
a defense of unclean hands under the second prong of the
Blain test. (Hall v. Wright, supra, 240 F.2d at p. 795 [unclean
hands conduct need not constitute unfair competition under
California law].) Gallo has not established that the proffered
misconduct is insufficient as a matter of law to support an
unclean hands affirmative defense. *984

C.  Relationship of the Misconduct to the Injuries
The final prong of the Blain test requires examination of
the relationship between the plaintiff's misconduct and the
claimed injuries. (Blain, supra, 222 Cal.App.3d at p. 1060.)
The misconduct that brings the unclean hands doctrine
into play must relate directly to the transaction concerning
which the complaint is made. It must infect the cause of
action involved and affect the equitable relations between
the litigants. (Pond, supra, 151 Cal.App.3d at p. 290.) Cases
illustrating preclusive unclean hands conduct directly related
to the transaction at issue include Unilogic, Inc. v. Burroughs
Corp., supra, 10 Cal.App.4th 612, 618, 621 (although
defendant converted plaintiff's proprietary information during
a failed joint project, plaintiff's unclean hands-bribery to

obtain the contract, failure to disclose financial difficulties,
and its own conversion of defendant's property-during the
same joint project precluded relief); Camp v. Jeffer, Mangels,
Butler & Marmaro (1995) 35 Cal.App.4th 620, 639 [41
Cal.Rptr.2d 329] (plaintiffs' suit for wrongful termination was
barred by evidence they had lied on their job applications);
and Blain, supra, 222 Cal.App.3d 1048, 1058, 1063 (doctrine
of unclean hands precluded legal malpractice action based
on injuries caused when physician-defendant followed the
advice of his attorney to lie at a deposition; physician's
emotional distress and inability to work as a physician were
attributable to his own misconduct).

Cases illustrating misconduct not sufficiently related to the
transaction to warrant application of the unclean hands
doctrine include Vacco Industries, Inc. v. Van Den Berg
(1992) 5 Cal.App.4th 34, 50, 52-53 [6 Cal.Rptr.2d 602]
(plaintiff's wrongful discharge of defendant was immaterial
in a suit seeking compensatory and injunctive relief for
defendant's misappropriation of plaintiff's trade secrets: “If
the conclusion were otherwise, every terminated employee
could justify and defend charges of theft and misappropriation
of his former employer's proprietary interests by establishing
breach or wrongful termination of an express or implied
employment contract.... Such a result finds no support in law
or common sense”); Murillo v. Rite Stuff Foods, Inc. (1998) 65
Cal.App.4th 833, 845, 851-852 [77 Cal.Rptr.2d 12] (plaintiff's
unclean hands use of falsified immigration documents to
obtain employment was not related to and did not preclude her
sexual harassment claim); Fibreboard, supra, 227 Cal.App.2d
675, 729 (employer's breach of union contract was not directly
related to transaction before the court-employer's suit for
damages due to union members' tortious conduct on the picket
line); and Germo Mfg. Co. v. McClellan (1930) 107 Cal.App.
532, 541 [290 P. 534] (plaintiff's unfair practices in dealings
with others were not related to its suit to enjoin former
employees from using trade secrets).

Gallo contends that its alleged unclean hands conduct-
illegal and improper marketing practices directed at Kendall-
Jackson-is unrelated to the *985  injuries it claims from
having to defend against Kendall-Jackson's baseless and
malicious infringement action. Gallo urges this court to apply
a narrow rule in determining whether particular misconduct
precludes a malicious prosecution claim. According to Gallo,
the gist of a malicious prosecution action is that the prior
lawsuit was filed maliciously and without probable cause.
Therefore, in order to bear the requisite direct relationship to a
malicious prosecution claim, the unclean hands conduct must
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relate directly to the defendant's decision to file and pursue the
prior litigation. Neither analogous case law nor the equitable
principles underlying the unclean hands doctrine supports this
narrow rule.

While the misconduct in Pond and DeRosa affected the
defendant's decision to file the underlying lawsuit, neither
court tied its application of the unclean hands doctrine to
that fact. Rather, the courts looked at the larger picture and
concluded that the plaintiff's misconduct had infected the
malicious prosecution cause of action, or had related directly
to the transaction concerning which the complaint was made-
the underlying lawsuit. (Pond, supra, 151 Cal.App.3d at p.
290; DeRosa, supra, 213 Cal.App.3d at p. 1397.) Simply
stated, permitting Pond or DeRosa to recover damages for
defending the unsuccessful underlying actions was unjust
because their misconduct had precipitated those actions and
thus affected the equitable relations between the litigants in
the malicious prosecution action. Neither Pond nor DeRosa
supports Gallo's narrow application of the doctrine.

(6) Moreover, the unclean hands doctrine is not a legal or
technical defense to be used as a shield against a particular
element of a cause of action. Rather, it is an equitable rationale
for refusing a plaintiff relief where principles of fairness
dictate that the plaintiff should not recover, regardless of the
merits of his claim. It is available to protect the court from
having its powers used to bring about an inequitable result
in the litigation before it. (Ford v. Buffalo Eagle Colliery Co.
(4th Cir. 1941) 122 F.2d 555, 563; 5 McCarthy on Trademarks
and Unfair Competition (4th ed. 1997) § 31:45.) Thus, any
evidence of a plaintiff's unclean hands in relation to the
transaction before the court or which affects the equitable
relations between the litigants in the matter before the court
should be available to enable the court to effect a fair result
in the litigation. The equitable principles underlying the
doctrine militate against limiting the unclean hands defense
in a malicious prosecution claim to misconduct that bears on
the defendant's decision to file the prior action.

(4c) Gallo contends additional considerations justify
restricting the use of an unclean hands defense in a malicious
prosecution action. Citing *986  Leonardini v. Shell Oil
Co. (1989) 216 Cal.App.3d 547, 570 [264 Cal.Rptr. 883],
Gallo argues that to prove probable cause, the malicious
prosecution defendant is limited to evidence known to him
at the time he filed the prior action. He cannot introduce
evidence to show probable cause that occurred after he filed
the lawsuit. Permitting the defendant to present evidence

that was unknown to him when he filed the prior suit or
that occurred after he filed suit, under the guise of an
unclean hands defense, would render the temporal probable

cause limitation meaningless.1 Gallo's argument is flawed
in that it fails to recognize that unclean hands goes beyond
the justification for filing the malicious prosecution suit;
unclean hands concerns the far broader question of a party's
misconduct in the matter. (New Hampshire Ins. Co. v. Ridout
Roofing Co. (1998) 68 Cal.App.4th 495, 507 [80 Cal.Rptr.2d
286].)

Gallo next argues that permitting Kendall-Jackson to use
evidence that it chose not to present in the prior action to
mount an unclean hands defense to the malicious prosecution
claim sanctions relitigation of tangential claims in the prior
action. This contention is unpersuasive in the context of
a malicious prosecution lawsuit, which in and of itself
is a relitigation of the prior action. (Verdier v. Verdier
(1957) 152 Cal.App.2d 348, 353 [313 P.2d 123] [probable
cause in a malicious prosecution action can be shown by
proving that plaintiff committed the act charged in the
underlying action even though a jury acquitted him or
her of the charge]; DeRosa, supra, 213 Cal.App.3d at p.
1397 [although jury found for plaintiff on defendant's prior
fraud claim, defendant's unclean hands defense based on the
same fraudulent conduct precluded relief for plaintiff in his
malicious prosecution action].)

(7) The fundamental interest protected by the malicious
prosecution tort is freedom from unjustifiable and
unreasonable litigation. (Hufstedler, Kaus & Ettinger v.
Superior Court (1996) 42 Cal.App.4th 55, 65 [49 Cal.Rptr.2d
551].) But, malicious prosecution is a disfavored action.
Constitutional principles, as well as strong public policy,
favor open access to the courts for the resolution of conflicts
and the redress of grievances. (Downey Venture v. LMI
Ins. Co. (1998) 66 Cal.App.4th 478, 493 [78 Cal.Rptr.2d
142].) This strong public policy, coupled with the equitable
principles underlying the doctrine of unclean hands-to protect
the integrity of the court and ensure a just result-bodes in favor
of a broad application of the doctrine in malicious prosecution
actions. *987

(4d) Accordingly, Gallo's contention that the unclean hands
conduct must relate directly to the defendant's decision to file
and pursue the prior litigation in order to bear the requisite
direct relationship to a plaintiff's malicious prosecution claim
is without merit.
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In the alternative, Gallo contends that even if the unclean
hands evidence need not relate to Kendall-Jackson's decision
to file the infringement lawsuit, Kendall-Jackson's evidence
in this case does not relate directly to or “infect” the
underlying infringement action or the malicious prosecution
claim, as a matter of law. The contention has two components:
(1) Kendall-Jackson's unclean hands defense is based on
conduct that occurred long after the prior lawsuit was filed,
and (2) the purported improper marketing practices have
nothing whatsoever to do with Gallo's malicious prosecution
claims or the prior infringement action.

Gallo's first contention fails on the evidence. Haarstad
testified that he was aware of Gallo's unclean hands conduct
in 1994, and the documents produced reflect or imply ongoing
unclean hands conduct since before the infringement action
was filed.

Gallo's second contention also fails. Kendall-Jackson's
infringement action sought damages and to enjoin Gallo's
use of its Turning Leaf label and packaging. The gist of the
lawsuit was that Gallo attempted to capitalize on Kendall-
Jackson's success as the market leader in premium wine sales
by using a variety of unfair marketing strategies-similar label
and trade dress, omitting the Gallo name from the bottle,
placing Turning Leaf adjacent to Vintner's Reserve wine in
store displays, and so forth. The theory of Kendall-Jackson's
unclean hands defense is, although Gallo prevailed on the
infringement claims, it is unfair to permit Gallo compensation
for defending against Kendall-Jackson's claims because Gallo
actually engaged in illegal and improper practices directed
at Kendall-Jackson with respect to the marketing of Turning
Leaf wines.

On the evidence presented, a jury could find that Gallo's
unfair marketing strategies that targeted Kendall-Jackson's
share of the premium wine market contributed to Kendall-
Jackson's pursuit of the infringement action which, in
turn, resulted in Gallo having to defend against Kendall-
Jackson's unsuccessful allegations. A jury could find that
Gallo's inequitable conduct occurred in the transaction related
directly to the matter before the court-the marketing of
Turning Leaf wine to compete with Vintner's Reserve wine-
and affects the equitable relationship between the litigants.
*988

Gallo argues the marketing practices that support the unclean
hands defense were only tangentially at issue in, or indirectly
related to, the subject matter of the infringement action. Gallo

finds Kendall-Jackson's unclean hands evidence analogous
to that in Nutro Products, Inc. v. Cole Grain Co. (1992) 3
Cal.App.4th 860 [5 Cal.Rptr.2d 41].

In Nutro, the trial court granted a preliminary injunction
for the plaintiff-maker of Nutro Max pet food enjoining
defendant-competitor's sale of Nutrix pet food. The appellate
court rejected the defendant's claim that the motion should
have been denied because the plaintiff engaged in misleading
advertising and thus had unclean hands. The trial court, if it
believed there had been misleading advertising, could have
found the misconduct did not bear a sufficient relationship
to the trademark infringement claim to mandate a finding of
preclusive unclean hands. (Nutro Products, Inc. v. Cole Grain
Co., supra, 3 Cal.App.4th at p. 869.)

Gallo contends that Nutro's misleading advertising clearly
bore some relationship to the issue of likelihood of confusion
which was an element of the trademark infringement case.
Nevertheless the court concluded such conduct did not bear
a sufficient relationship to the infringement case to justify a
conclusion of unclean hands. Gallo reads too much into the
court's brief discussion of the issue and ignores the different
procedural posture of Nutro. The Nutro court did not describe
the misleading advertising. The deception may have involved
an attribute of the product that was completely unrelated to
the likelihood of confusion issue. Further, the issue on review
was whether the unclean hands conduct, as a matter of law,
mandated denial of relief for the plaintiff. In contrast, the
issue here is whether there is a triable issue of fact as to
whether Gallo's unclean hands conduct relates directly to the
infringement action or affects the equitable relations between
the litigants. Nutro does not support Gallo's position that the
unclean hands conduct, as a matter of law, is not related
directly to the infringement action.

For all of the reasons set forth above, Gallo did not establish
that its unclean hands conduct is not directly related to
the “ 'transaction concerning which the complaint is made'
” or does not affect the equitable relations between the
parties as a matter of law. (Pond, supra, 151 Cal.App.3d
at p. 290.) Accordingly, Gallo failed to meet its statutory
burden of proving its entitlement to judgment as a matter
of law and was not entitled to summary adjudication. In
light of that conclusion, we need not address Kendall-
Jackson's contention that the trial court abused its discretion
by denying the request for continuance pursuant to Code of
Civil Procedure section 437c, subdivision (h). *989
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Disposition
Let a peremptory writ of mandate issue directing the trial
court to vacate its order granting Gallo's motion for summary
adjudication of Kendall-Jackson's unclean hands affirmative
defense and to enter a new order denying the motion. The
order to show cause is discharged and the stay of trial
previously issued by this court is vacated.

Kendall-Jackson shall recovers its costs in this proceeding.

Harris, J., and Buckley, J., concurred.
A petition for a rehearing was denied January 3, 2000, and the
opinion was modified to read as printed above. The petition
of real party in interest for review by the Supreme Court was
denied February 23, 2000. *990

Footnotes
1 Gallo asks the court to take judicial notice of Kendall-Jackson's opposition to Gallo's motion to compel production of

documents in which Kendall-Jackson concedes that probable cause is based on information known when the underlying
complaint was filed. Gallo apparently wants to point out Kendall-Jackson's opposing positions. The request is denied.
Kendall-Jackson's position is immaterial to whether there is a triable issue of fact regarding the unclean hands affirmative
defense.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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Court of Appeal, Third District, California.

MARTIS CAMP COMMUNITY
ASSOCIATION, Plaintiff and Appellant,

v.
COUNTY OF PLACER et al.,

Defendants and Respondents;
Retreat At Northstar Association et al.,

Real Parties in Interest and Respondents.
Placer County Taxpayers for

Safety, Environmental Quality, and
Continued Access To Public Roads

et al., Plaintiffs and Appellants,
v.

County of Placer et al.,
Defendants and Respondents;

Retreat At Northstar Association et al.,
Real Parties in Interest and Respondents.
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Filed 8/17/2020

Synopsis
Background: Owners of property in residential subdivision,
individually and through unincorporated association, brought
inverse condemnation action against county and filed
petitions for writ of mandate against county and adjacent
community, challenging county's decision to partially
abandon public easement rights in road between subdivision
and adjacent community as violative of Ralph M. Brown
Act and California Environmental Quality Act (CEQA).
The Superior Court, Placer County, Nos. SCV-0038045,
SCV-0038483, Charles Wachob, J., sustained county's
demurrer to inverse condemnation claim and denied
petitions. Subdivision property owners appealed. Appeals
were consolidated.

Holdings: The Court of Appeal, Krause, J., held that:

order denying petition for writ of mandate was appealable
final judgment;

abandonment of road did not violate conditions of approval
of subdivision project;

sufficient evidence supported finding that road was
unnecessary for present or prospective public use;

conditions on abandonment of road did not violate
abandonment statutes;

abandonment of road did not require further environmental
review of subdivision project;

county was required to determine whether abandonment of
road would require further environmental review of project
for adjacent community; and

subdivision property owners did not have abutter's rights as
to road.

Affirmed in part, reversed in part, and remanded with
instructions.

**738  APPEAL from a judgment of the Superior Court of
Placer County, Charles D. Wachob, Judge. Affirmed in part
and reversed in part. (Super. Ct. No. SCV-0038483) (Super.
Ct. No. SCV-0038045)
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Weintraub Tobin Chediak Coleman Grodin, Louis A.
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Sacramento; Hefner Stark & Marois, Timothy D. Taron,
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Real Parties in Interest and Respondents.

Opinion

KRAUSE, J.

*577  At issue in this consolidated appeal is a decision
by defendant County of Placer to partially abandon
public easement rights in Mill Site Road, a road that
connected two adjacent residential subdivisions: Martis
Camp (previously known as Siller Ranch) and the Retreat at
Northstar (the Retreat). As originally planned, the connection
between Martis Camp and the Retreat was intended for
emergency access and public transit vehicles only. When
the developments were approved in 2005, the environmental
documents assumed there would be no private vehicle trips
between Martis Camp and the Retreat or the Northstar
community beyond; Martis Camp residents wishing to drive
to Northstar-at-Tahoe (Northstar) would use State **739
Route (SR) 267. However, sometime in or around 2010,
residents of Martis Camp began using the emergency/transit
connection as a shortcut to Northstar.

In 2014, after efforts to have county officials stop Martis
Camp residents from using the emergency access road failed,
the Retreat owners filed an *578  application requesting
that the County Board of Supervisors (the Board) abandon
the public's right to use Mill Site Road. In 2015, the Board
approved a partial abandonment, thereby restricting use of
Mill Site Road to Retreat property owners and emergency
and transit vehicles, consistent with what was described and
analyzed in the prior planning documents. These lawsuits
followed.

The plaintiffs and appellants in this appeal are the
Martis Camp Community Association (MCCA), a separate
unincorporated association representing the interests of
Martis Camp property owners, and three individual Martis
Camp property owners (collectively, plaintiffs). Plaintiffs
appeal the denial of their petitions for writ of mandate
challenging the County's abandonment of Mill Site Road,
as well as the dismissal (on demurrer) of the Martis Camp

Homeowners’1 inverse condemnation claim.2 Plaintiffs are
opposed by the County and its Board of Supervisors

(collectively, the County), as defendants, and by the
Retreat property owners and their homeowners association
(collectively, the Retreat Homeowners), as the real parties in

interest.3

On appeal, plaintiffs first argue the trial court erred in
concluding there was no violation of the Ralph M. Brown
Act (Gov. Code, § 54950 et seq.) (the Brown Act) where the
County approved changes to the conditions of approval for the
Martis Camp or Retreat projects without a properly noticed
meeting. Second, they argue that the trial court erroneously
denied the petitions because the County violated the statutory
requirements for abandonment of a public road. Third, they
assert the trial court erroneously denied the petitions because
the County violated the California Environmental Quality
Act (CEQA) (Pub. Resources Code, § 21000 et seq.; Cal.

Code Regs., tit. 14, § 15000 et seq.)4 when approving the
abandonment. Fourth, plaintiffs contend the court improperly
sustained a demurrer to the Martis Camp Homeowners’
inverse condemnation claim.

We affirm the portion of the judgment and order concluding
that the County did not violate the Brown Act or the statutory
requirements for abandonment of a public road, and affirm
the dismissal of the Martis Camp Homeowners’ inverse
condemnation claim, but reverse and remand as to plaintiffs’
CEQA claim.

*579  FACTUAL AND PROCEDURAL BACKGROUND

The Martis Camp and Retreat projects and the emergency
access connection
Martis Camp is a private, gated community near Lake Tahoe
that includes over **740  650 lots on nearly 2,200 acres. All
of the roads in Martis Camp are private. The main roadway
through the project is Schaffer Mill Road (formerly known as
Siller Ranch Road), which begins at SR 267 and traverses the
entire length of the community before terminating near the
eastern boundary of Martis Camp.

Located immediately to the east of Martis Camp is the Retreat,
a small residential subdivision within the larger Northstar
development. The Retreat consists of 18 custom homesite
lots on approximately 31 acres. Vehicles access the Retreat
via Mill Site Road, which begins at or near the property's
western boundary, passes through the subdivision, and then
connects with public roads serving Northstar village and other
developments to the east.
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An emergency access road at the eastern edge of the Martis
Camp property connects Schaffer Mill Road, the private road
that runs through Martis Camp, with Mill Site Road, the
(previously public) road that runs through the Retreat.

The decision to link Schaffer Mill Road and Mill Site
Road via an emergency access connection can be traced
back to the Martis Valley Community Plan (MVCP), the
community plan adopted in 2003 to guide development
within the Martis Valley area. In preparing the MVCP,
County staff recommended a roadway network that would
include a “through connection between Schaffer Mill Road
and Northstar Drive.” However, based on input from the
community, the Board ultimately rejected this proposal. As
adopted, the MVCP provides that the connection between
Schaffer Mill Road and Northstar will not be open to public
traffic and shall include “transit and emergency access
only.” (Italics added.)

Consistent with the MVCP, when the application for Martis
Camp was submitted in 2002, the project description and
environmental impact report (EIR) did not contemplate that
private vehicles would be able to access Mill Site Road via
the emergency access road. Rather, the documents stated that
access to the Martis Camp community would be provided
by “one ingress/egress off” Schaffer Mill Road “near the
northeast corner of the project site,” and assumed that all
private trips to or from Northstar would use the entrance/exit
on Schaffer Mill Road and SR 267. The documents stated
that the road connection between Martis Camp and Northstar
would be *580  used only for emergency access and local
public transit. The transportation/circulation element of the
EIR expressly stated that Martis Camp “residents wishing
to go skiing at Northstar-at-Tahoe would need to access
Northstar via SR 267.” (Italics added.)

In response to public concerns about the potential for the
emergency access link to become a “full access roadway,”
the final EIR stated that the roadway would be approved for
“transit/emergency access only (consistent with the adopted
[MVCP] ),” and that any future decision to open the roadway
would be a “separate project subject to its own environmental
review process.”

In January 2005, the County certified the final Martis
Camp EIR and approved the project. The approved project
conditions required construction of an emergency access road
connecting to the adjacent Northstar project, which road is

to be built “to the satisfaction of the serving fire districts
and [County Department of Public Works].” The conditions
required that the emergency access road be “designed and
gated to meet District, County, and State standards,” and
include a “Knox box system, or equivalent” to provide access
to the fire district. The conditions also required the developer
to provide easements allowing use of Schaffer Mill Road
and the **741  adjoining emergency access road for transit/
emergency purposes.

In February 2005, shortly after approving the Martis Camp
project, the County approved the Retreat project. Like the
Martis Camp EIR, the Retreat's EIR did not anticipate any
private vehicle trips to/from Martis Camp over Mill Site
Road. The Retreat EIR assumed the connection between the
Retreat and Martis Camp would be used only for emergency
access and public transit vehicles.

Because the roadway would be open only to transit through
traffic, the EIR's transportation study concluded that traffic
levels would “remain relatively low,” resulting in only a
“slight[ ] increase” in traffic volumes. The only private
vehicle trips assigned to Mill Site Road were trips to/
from the 18 lots within the Retreat subdivision. Based in
part on this assumption, the County allowed nine driveway
encroachments onto Mill Site Road and allowed a proposed
ski trail to tie into Mill Site Road within the Retreat
subdivision.

The Retreat's approved project conditions require the
developer/owner to (1) extend Mill Site Road to the west
property line “for a future emergency access/transit access
road connection;” (2) dedicate an emergency access easement
across Mill Site Road to the west property line; and (3) notify
future lot owners in the Retreat about the “emergency access
and transit corridor” along Mill Site Road.

The approved conditions required the dedication of a public
road easement along Mill Site Road. The conditions also
required the developer to create (or *581  join) a county
services area zone of benefit to fund maintenance and
snow removal services for that road. To ensure compliance

with Proposition 218,5 an engineer's report was prepared
stating that the services to be provided represent a “special
benefit” to the Retreat owners in that “the services to be
funded by the assessments will only benefit the Retreat
Subdivision property and the individual lots” therein.
(Original underscoring.)
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Following approval of the Retreat project, the developer
constructed Mill Site Road. In accordance with the project's
improvement plans, the road was constructed to a “rural minor

standard” of 22 feet in width.6 This standard is typically used
for roads serving relatively small numbers of lots (i.e., up to
50 units on a cul-de-sac or up to 75 units on a through road).
Big Springs Drive, to which Mill Site Road connects, is a
“more standard” 32-foot-wide roadway.

On May 9, 2006, zone of benefit No. 187 for county service
area No. 28 was created by County Resolution 2006-107. As
a result, the Retreat property owners were subject to special
assessments to fund maintenance and snow removal services
for Mill Site Road.

On May 16, 2006, the Retreat irrevocably offered to dedicate
a public road easement over Mill Site Road, as shown on the
recorded map. The County formally accepted Mill Site Road
into the county network of public roads in December 2008.
(Sts. & Hy. Code, § 941, subd. (c); Mikels v. Rager (1991) 232
Cal.App.3d 334, 353-354, 284 Cal.Rptr. 87.)

2007 addendum to Martis Camp EIR
In December 2007, the Martis Camp developer prepared
an addendum to the **742  2004 Martis Camp EIR in
connection with the “Lookout Martis” project to provide a
ski lift connection between Martis Camp and Northstar's ski
facilities. The addendum considered the project's potential
impacts on area roadways. Consistent with the 2004 Martis
Camp EIR, the 2007 addendum assumed that private vehicles
from Martis Camp would not access Northstar via Mill Site
Road. Accordingly, the addendum concluded that the ability
of Martis Camp residents to access Northstar ski facilities
from within the Martis Camp community would result in a
“slight reduction in projected traffic volumes along SR 267
and Northstar Drive ....” (Italics added.)

*582  Martis Camp residents’ use of Mill Site Road
The improvement plans for the Martis Camp emergency
access road originally called for installation of two gates, one
near the boundary where the road connects to the Retreat
property and another where Schaffer Mill Road connects to
the emergency access road. The plans also required traffic
signs indicating that the road was restricted to emergency
vehicles only.

Sometime between 2005 and 2006, a manual emergency
access gate was erected at the western terminus of Mill Site
Road.

In or about 2010, the manual gate was removed and the
Martis Camp developer installed an electronic emergency
access gate at the eastern terminus of Schaffer Mill Road
that could be controlled with a transponder. In addition, road
signs were installed (on the Retreat side of the gate) stating
that the road was for “EMERGENCY VEHICLE ACCESS
ONLY.” The Martis Camp developer then began issuing
transponders to Martis Camp property owners, allowing them
to open the gate and access Mill Site Road at will. The
Martis Camp developer later removed the “EMERGENCY
VEHICLE ACCESS ONLY” sign and replaced it with a new
sign stating: “PRIVATE ROAD, Transponder Access Only.”
Shortly thereafter, Retreat Homeowners witnessed private
vehicles from Martis Camp using the emergency connection
to access Mill Site Road, resulting in significantly increased
traffic passing through the Retreat subdivision.

In 2011 and 2012, Retreat Homeowners objected to Martis
Camp residents’ use of Mill Site Road. They argued that
(1) both the Retreat and Martis Camp subdivisions were
approved based on the assumption that the road connection
would be used only for transit/emergency purposes; (2) any
other use would require additional environmental review and
County approval; and (3) the Martis Camp developer never
applied for or received permission to use the road for other
purposes. The Retreat Homeowners requested the County
take action to stop Martis Camp residents from using the
emergency access road to access Mill Site Road.

The director of the County's Community Development
Resource Agency (CDRA) responded to the Retreat
Homeowners’ objections by letters dated December 12, 2011,
and November 1, 2012. In the letters, the director informed
the Retreat Homeowners that county staff had investigated
the issues and concluded that no code enforcement action was
warranted. The director of the CDRA concluded that Martis
Camp residents had rights to use Mill Site Road as owners of
property abutting a public roadway. The director denied that
use of Mill Site Road was limited to emergency vehicle and
*583  public transit access because he was unaware of any

language in the conditions of approval expressly prohibiting
use of Mill Site Road for other purposes.

**743  Previous litigation over Martis Camp access to Mill
Site Road
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In 2013, an association of parties affiliated with Retreat
property owners filed a petition for writ of mandate and
complaint seeking an order requiring the County to prohibit
Martis Camp residents from using the emergency connection
to reach Mill Site Road. (See Tahoe Residents United for
Safe Transit v. County of Placer (Feb. 28, 2020, C075933),
2020 WL 967786 [nonpub. opn.] (Tahoe Residents).) The
petition and complaint alleged that the County, by allowing
Martis Camp residents to access Mill Site Road, converted the
emergency connection into a new entrance/exit for the Martis

Camp community.7 It alleged that this conversion violated the
project conditions of approval, CEQA, the Brown Act, the
Planning and Zoning Law (Gov. Code, §§ 65000 et seq.), the
Subdivision Map Act (Gov. Code, §§ 66410 et seq.), nuisance
laws, and Business and Professions Code section 17200.

Defendants demurred to the petition and complaint, arguing
that the claims were time-barred and failed to state a cause of
action. They also argued that there was no illegal conversion
or unauthorized use of Mill Site Road because Martis Camp
residents have abutter's rights to use the road, and nothing in
the planning documents or project approvals prohibits such
use. Further, because their use arose from abutter's rights,
and not from any discretionary County approval, defendants
argued there was no “project” triggering additional CEQA
review.

The trial court agreed with defendants that the petition and
complaint failed to state sufficient facts for mandamus relief
and sustained the demurrers as to all causes of action against
the County. The plaintiffs then voluntarily dismissed their
remaining claims for nuisance and violation of Business
and Professions Code section 17200 and the court entered a
judgment of dismissal as to the petition and complaint. (Tahoe
Residents, supra, C075933.)

The trial court's ruling was appealed and, in a separate

appeal, we reversed.8 (Tahoe Residents, supra, C075933.)
Although we agreed that the *584  CDRA's November 1,
2012 letter did not constitute a CEQA “project,” we held the
allegation that the County permitted Martis Camp residents
to use the emergency access road constituted a substantial
change in both the Martis Camp and Retreat projects (or
the surrounding circumstances) because the EIR and project
conditions of approval (and the MVCP) did not contemplate
nontransit/nonemergency use of the connection by Martis
Camp residents. (Tahoe Residents, supra, C075933.) Thus,
we held plaintiffs sufficiently pleaded a CEQA violation
based on the County's failure to prepare a subsequent

or supplemental EIR before permitting such use. (Tahoe
Residents, supra, C075933.) We affirmed dismissal of the
complaint, but reversed as to the petition for writ of mandate,
and remanded for further proceedings on the CEQA claim.
(Tahoe Residents, supra, C075933.)

**744   The abandonment request
In February 2014, the Retreat Homeowners filed an
application requesting the County abandon the public road

easement rights in Mill Site Road (and Cross Cut Court),9 and
dissolve the associated county service area zone of benefit
established for maintenance of those roads. The Retreat
Homeowners sought to preclude Martis Camp residents from
using Mill Site Road as a second point of ingress/egress to
Martis Camp.

The Board considered the abandonment request for the first
time on December 9, 2014. Staff presented two options:
(1) deny the request, or (2) continue the matter to a future
meeting for further consideration of the abandonment request.
At the hearing, the Board received comments in favor of the
abandonment request from representatives of the Retreat and
Northstar communities, and against it from representatives
of the Martis Camp community. The Retreat Homeowners
argued that Martis Camp residents’ use of Mill Site Road
was an unintended and unsafe use that was not analyzed
in prior environmental documents. They also argued it was
unfair to permit Martis Camp residents to use Mill Site Road
when the Retreat Homeowners are responsible for the costs

of maintaining that road.10

Opponents argued that Martis Camp property owners had
a right to access Mill Site Road as a public road abutting
their property. They also argued that Mill Site Road was
being used by Martis Camp residents as a convenient and
*585  environmentally friendly connection to Northstar, and

therefore it would be inappropriate to abandon the road as
“unnecessary.”

County staff recommended that the request to abandon Mill
Site Road be denied. The Board, however, voted unanimously
to continue the matter for further consideration of the
abandonment request.

The abandonment request next came before the Board on
August 4, 2015. The Board received further public comment,
and heard from persons affiliated with the Retreat and Martis
Camp projects, as well as from staff. At the end of the hearing,
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the Board voted to tentatively approve the abandonment
request.

The Board took final action on the abandonment request
on November 3, 2015. After receiving additional comments
from the Retreat and Martis Camp parties, the Board voted
unanimously to approve the requested abandonment. The
approval was conditioned upon (1) approval of an addendum
to the Martis Camp EIR; (2) execution of an indemnity
agreement between the County and the Retreat; (3) the
grant of a conditional irrevocable offer of dedication for
public road easements across Mill Site Road (and Cross Cut
Court), which could be accepted if the Retreat materially
breached its obligations under the indemnity agreement or
failed to adequately maintain Mill Site Road; (4) reservations
of easements for public transit, public utility services,
emergency access, and a multipurpose public trail; and (5)
reservation of a private road easement for the benefit of the
Retreat property owners.

On November 3, 2015, the Board adopted Resolution No.
2015-231, approving an addendum to the Martis Camp EIR
(addendum); Resolution No. 2015-232, adopting findings of
fact; and Resolution **745  No. 2015-233, abandoning the
public road easements for Mill Site Road and Cross Cut
Court, subject to conditions and reservations (collectively, the
Resolutions).

In support of the Resolutions, the Board found that the roads
were unnecessary for present or prospective public use, and
that abandonment was in the public interest. The Board found
that use of Mill Site Road by Martis Camp residents was
not necessary for general public travel because such use
was never intended to be part of the Martis Valley roadway
network. The Board found that none of the environmental
documents for the MVCP, Martis Camp project, Retreat
project, or the Lookout Martis project assumed that private
vehicles would use the roadway connection between Martis
Camp and the Retreat. The Board expressly overruled the
prior determination by the CDRA director that use of Mill
Site Road by Martis Camp residents was consistent with the
conditions of approval for that project.

The Board also found that the public interest would be served
by the proposed abandonment because (1) the County has
a substantial interest in *586  ensuring that (a) the existing
roadway network matches what was analyzed and presented
to the public, (b) its roads are used consistently with the
standards to which they were designed, and (c) the public

is presented with accurate planning information; (2) the
County would be relieved of the burden of maintenance; (3)
abandonment is consistent with the County's general plan and
the MVCP; (4) the County has an interest in protecting the
integrity and successful operation of the Northstar Traffic
Management System; (5) abandonment will help maintain
traffic flow on Northstar Drive and improve circulation within
the Northstar community; and (6) a public easement over Mill
Site Road will be reserved for use by local public transit.

The notice of determination for the County's CEQA
determination was filed with the county clerk on November 6,
2015. Resolution No. 2015-233, abandoning Mill Site Road,
was recorded by the county on November 22, 2016. The
Martis Camp Homeowners timely filed a petition for writ
of mandate challenging the County's Resolutions. A related
petition was filed by MCCA.

The petitions alleged that the County ignored and violated the
statutory standards for abandoning Mill Site Road; violated
CEQA; and improperly modified the Martis Camp project's
conditions of approval without proper notice, comment, or
hearing. The petitions sought, among other relief, a writ of
mandate directing the County to set aside the Resolutions
approving the abandonment.

The Martis Camp Homeowners and MCCA subsequently
filed amended petitions adding causes of action for inverse
condemnation and related declaratory relief. The petitions
ultimately were consolidated for purposes of submission of
the administrative record, briefings, and hearings.

In October 2017, the trial court sustained without leave
to amend a demurrer to the Martis Camp Homeowners’
fourth cause of action for inverse condemnation. The court
concluded that the Martis Camp Homeowners could not claim
abutter's rights with respect to Mill Site Road because they did
not allege they owned lots abutting Mill Site Road. The court
rejected the argument that the Martis Camp Homeowners
could claim abutter's rights based on a nonexclusive easement
granted to Martis Camp property owners for ingress and
egress over all of Martis Camp's private roads.

The trial court overruled a demurrer to MCCA's inverse
condemnation and related **746  declaratory relief claims
because, unlike the Martis Camp Homeowners, MCCA
had alleged that it owned property directly abutting Mill
Site Road. The trial court subsequently bifurcated MCCA's
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inverse condemnation claim and related declaratory relief
claim from the writ claims.

*587  The writ claims were heard in June 2018. In separate
orders issued on June 28, 2018, the trial court denied both
writ petitions. Judgment was entered in the Martis Camp
Homeowners lawsuit (SCV-0038045) on August 6, 2018. The
Martis Camp Homeowners filed a notice of appeal from that
judgment on August 14, 2018.

MCCA filed a notice of appeal from the trial court's order
denying its writ petition on August 2, 2018. On November
5, 2018, the trial court issued a judgment against MCCA
on the writ petition claims (SCV-0038483). The trial court's
judgment notes that MCCA's inverse condemnation and
declaratory relief causes of action are still pending.

DISCUSSION

I

Appealability

As a threshold issue, we consider defendants’ claim that
MCCA's appeal must be dismissed because the underlying
order or judgment is not yet final under the “one final
judgment” rule.

An appealable judgment is a jurisdictional prerequisite to an
appeal. (Griset v. Fair Political Practices Com. (2001) 25
Cal.4th 688, 696, 107 Cal.Rptr.2d 149, 23 P.3d 43.) Under the
“one final judgment” rule, an order or judgment that fails to
dispose of all claims between the litigants is not appealable.
(Code Civ. Proc., § 904.1, subd. (a); Sullivan v. Delta Air
Lines, Inc. (1997) 15 Cal.4th 288, 307, 63 Cal.Rptr.2d 74, 935
P.2d 781.) The rule precludes appeal of an order granting or
denying a writ of mandate if other causes of action remain
pending between the parties, even if the causes disposed of by
the judgment were tried separately or may be characterized
as “separate and independent” from those remaining. (Griset,
supra, 25 Cal.4th at pp. 696-697, 107 Cal.Rptr.2d 149, 23 P.3d
43; Morehart v. County of Santa Barbara (1994) 7 Cal.4th
725, 743, 29 Cal.Rptr.2d 804, 872 P.2d 143; Nerhan v. Stinson
Beach County Water Dist. (1994) 27 Cal.App.4th 536, 540,
33 Cal.Rptr.2d 10.)

Here, MCCA appealed from the June 28, 2018 order denying

its petition for writ of mandate.11 However, that order did
not dispose of MCCA's *588  inverse condemnation and
declaratory relief claims against the County. Defendants argue
that because the order did not dispose of all the claims
between MCCA and the County, the order is not appealable.

We conclude that MCCA's appeal should not be dismissed.
In multiparty actions, a judgment disposing of all the issues
as to one party is appealable even if issues remain as
to other parties. (Ram v. OneWest Bank, FSB (2015) 234
Cal.App.4th 1, 9, 183 Cal.Rptr.3d 638; Estate of Gonzalez
(1990) 219 Cal.App.3d 1598, 1601, 269 Cal.Rptr. 68.) This
is a multiparty lawsuit and the trial court's order completely
**747  disposed of all MCCA's claims against the Retreat.

Thus, we conclude the order is appealable, even if unresolved

issues remain between MCCA and the County.12

II

Brown Act Violation

Plaintiffs argue that the County violated the Brown Act (Gov.
Code, § 54950 et seq.) by fundamentally altering conditions
of approval for the Retreat or Martis Camp projects without
prior notice to the public. We disagree.

A. Additional background
The Legislature enacted the Brown Act with the objective of
facilitating public participation in local government decisions
and curbing misuse of the democratic process by secret
legislation. (Boyle v. City of Redondo Beach (1999) 70
Cal.App.4th 1109, 1116, 83 Cal.Rptr.2d 164.) To these ends,
the Brown Act generally requires that all meetings of a local
legislative body be open and public. (Gov. Code, § 54953,
subd. (a).)

The Brown Act mandates that the public receive adequate
notice of every item to be discussed at a meeting. (Gov. Code,
§ 54954.2, subd. (a)(1).) Before any regular meeting, a local
agency must post an agenda specifying the time and location
of the meeting and briefly describing (generally in 20 words
or less) “each item of business to be transacted or discussed
at the meeting ....” (Ibid.) The agenda must be posted, in a
location that is freely accessible to the public, at least 72
hours before the meeting. (Gov. Code, §§ 54954, subd. (a),
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54954.2, subd. (a)(1).) With limited exceptions not *589
relevant here, the Brown Act forbids action or discussion on
any item not appearing on the posted agenda. (Gov. Code, §
54954.2, subd. (b); Preven v. City of Los Angeles (2019) 32
Cal.App.5th 925, 931, 244 Cal.Rptr.3d 364.)

The publicly posted agenda for the Board's August 4, 2015
meeting listed four items relating to the abandonment of Mill
Site Road and Cross Cut Court: “1. Consider an Addendum
to the [Martis Camp EIR] and adopt a Resolution approving
same[.] [¶] 2. Consider adoption of a Resolution adopting
findings and statements of fact relating to the proposed
abandonment of the public road easement rights to Mill Site
Road and Cross Cut Court within the Retreat at Northstar
Subdivision. [¶] 3. Consider adoption of a Resolution to
abandon the public road easement rights to Mill Site Road and
Cross Cut Court within the Retreat at Northstar Subdivision
under the terms of the Conditions of Abandonment, and the
reservation of Drainage, Snow Storage, Slope and Transit
Easements, and an Irrevocable Offer of Dedication. [¶] 4.
Approve an Indemnity Agreement between the County of
Placer and the Retreat at Northstar Association.”

The Board ultimately approved the proposed abandonment.
In support of its decision, it found that private vehicle use of
the emergency access road is inconsistent with the conditions
of approval for the Martis Camp project.

Before the trial court, plaintiffs argued the Board violated the
Brown Act by approving changes to the Martis Camp and/or
Retreat project conditions without a properly noticed meeting.
The trial court found no Brown Act violation. The court
ruled that plaintiffs failed to establish that **748  the act of
overruling the CDRA director's prior enforcement decisions
was a “ ‘distinct item of business’ ” that needed to be included
on the agenda, as opposed to a “mere component of project
approval.”

B. Analysis
The issue on appeal is whether the Board's actions violated the
notice/agenda requirements of the Brown Act. This presents
a legal question subject to our independent review. (San
Joaquin Raptor Rescue Center v. County of Merced (2013)
216 Cal.App.4th 1167, 1175-1179, 157 Cal.Rptr.3d 458;
Furtado v. Sierra Community College (1998) 68 Cal.App.4th
876, 880, 80 Cal.Rptr.2d 589; see also Drum v. Fresno County
Dept. of Public Works (1983) 144 Cal.App.3d 777, 783-784,
fn. 2, 192 Cal.Rptr. 782 [construction of local government

resolutions is governed by rules governing construction of
statutes].)

Plaintiffs contend that the CDRA director's enforcement
decisions in 2011 and 2012 established that the project
conditions of approval do not prohibit *590  Martis Camp
residents from using Mill Site Road as a means of ingress/
egress. They argue that by overruling the director's prior
enforcement decisions, the Board changed the conditions of
approval. And because the public agenda did not provide
notice that those conditions would be changed, the Board's
actions allegedly violated the Brown Act.

Plaintiffs’ argument rests on the premise that the CDRA
director correctly determined that Martis Camp residents’ use
of the emergency access road did not violate the conditions

of approval.13 We conclude, as did the trial court, that the

premise of plaintiffs’ argument is incorrect.14

To interpret the conditions of approval, we look first to the
plain language of the conditions for the Martis Camp project.
(See Moyer v. Workmen's Comp. Appeals Bd. (1973) 10
Cal.3d 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224.) Relevant
here, condition No. 39 explicitly requires construction of an
“emergency access connection ... to provide a connection
to the adjacent Northstar project to the satisfaction of the
serving fire districts and the [Department of Public Works].”
Contrary to what plaintiffs argue, an emergency access
connection is not just another road. As indicated in the project
documents, and as the name implies, an emergency access
connection is a road with a specifically designated purpose,
which is to provide access to/from the community during an

emergency.15

**749  Plaintiffs argue the condition was intended to ensure
the County could use the road for emergency (and transit)
uses, but was not intended to preclude Martis Camp residents
from using the road for other purposes. We disagree. If
the intent merely were to require a nonexclusive emergency
access easement, the County clearly knew how to draft
such a condition, as it did in condition Nos. 33 and
55(M), requiring the project applicant to provide *591
easements for emergency access and local public transit.
Indeed, condition No. 55(M) expressly distinguishes between
emergency access easements and emergency access roads.

If there were any lingering doubts about the meaning of
the project conditions, they are dispelled by condition No.
44, which addresses road paving requirements. It states,

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS54954.2&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7b9b000044381
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS54954.2&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS54954.2&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047677504&pubNum=0007053&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_7053_931&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7053_931
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047677504&pubNum=0007053&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_7053_931&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7053_931
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030651202&pubNum=0004041&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_4041_1175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_1175
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030651202&pubNum=0004041&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_4041_1175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_1175
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030651202&pubNum=0004041&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_4041_1175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_1175
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998253616&pubNum=0004041&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_4041_880&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_880
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998253616&pubNum=0004041&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_4041_880&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_880
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983132875&pubNum=0000226&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_226_783&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_226_783
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983132875&pubNum=0000226&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_226_783&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_226_783
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983132875&pubNum=0000226&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_226_783&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_226_783
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973125229&pubNum=0000233&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_233_230&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_230
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973125229&pubNum=0000233&originatingDoc=I0413da80e0d411eabaabff88df14112a&refType=RP&fi=co_pp_sp_233_230&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_230


Martis Camp Community Association v. County of Placer, 53 Cal.App.5th 569 (2020)
267 Cal.Rptr.3d 729, 20 Cal. Daily Op. Serv. 8656, 2020 Daily Journal D.A.R. 8959

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 9

in relevant part: “In areas where routine traffic is not
anticipated[,] such as emergency access roads, the paving
requirement may be reduced ....” (Italics added.) This
condition makes clear that the emergency access road was
not intended to serve routine traffic traveling to/from the
community.

We also consider the context in which the conditions
of approval were adopted. (Alford v. Pierno (1972) 27
Cal.App.3d 682, 688, 104 Cal.Rptr. 110; Baldwin v. City of
Los Angeles (1999) 70 Cal.App.4th 819, 838, 83 Cal.Rptr.2d
178.) In approving the project, the County found the project
to be consistent with the governing community plan (the
MVCP). (Gov. Code, §§ 65455, 65458; Endangered Habitats
League, Inc. v. County of Orange (2005) 131 Cal.App.4th
777, 782, 32 Cal.Rptr.3d 177 [project must be consistent with
governing land use plan].) That plan specifically provides that
the road connection between Martis Camp and the Retreat
shall be limited to “transit and emergency access only ....”
Consistent with the MVCP, when the Martis Camp project
was proposed, its application stated it would connect to
Northstar “for emergency access only.”

The Martis Camp EIR likewise assumed that the roadway
connecting Martis Camp to Northstar would be “transit/
emergency access only.” It assumed that all private vehicle
trips to and from Martis Camp would use the main entrance/
exit on Schaffer Mill Road “near the northeast corner of
the project site.” The EIR did not contemplate that private
vehicles would use the emergency access road for access to/

from Martis Camp.16 The EIR expressly stated that any future
decision to open the emergency access road for anything other
than emergency and transit use would be a separate project
subject to its own environmental review. Construed in this
context, we have little difficulty concluding that the project
conditions did not contemplate *592  Martis Camp residents
using the emergency access road as a means of ingress to and
egress from the community.

Because the conditions of approval always limited use of the
emergency access road to emergency/transit uses, we **750
agree with the trial court's conclusion that the act of formally
overruling the CDRA director's prior enforcement letters was
not a “distinct item of business” that needed to be included on

the agenda.17 Accordingly, we affirm the trial court's denial
of plaintiffs’ Brown Act claims.

III

Abandonment of Mill Site Road

Plaintiffs also claim that the County's decision violated the
statutory requirements for abandonment of a public road. We
disagree.

A. Additional background
California Streets and Highways Code section 8300 et seq.
governs the procedure to abandon (or vacate) a public road.
These statutes authorize a county to “vacate ... all or part
of a street, highway, or public service easement” within its
jurisdiction. (Sts. & Hy. Code, § 8312.) The term “ ‘vacation’
” is defined to mean a “complete or partial abandonment or
termination of the public right to use a street, highway, or
public service easement.” (Sts. & Hy. Code, § 8309.)

To abandon a public road, the legislative body must find,
after a hearing, that the road is “unnecessary for present or
prospective public use.” (Sts. & Hy. Code, § 8324, subd.
(b).) In addition, the abandonment must be “in the public
interest.” (Heist v. County of Colusa (1984) 163 Cal.App.3d
841, 849, 213 Cal.Rptr. 278 (Heist).)

A resolution of vacation may provide that abandonment shall
occur only after conditions required by the legislative body
have been satisfied. (Sts. & Hy. Code, § 8324, subd. (b).) The
statutes also provide for the reservation and preservation of
easements by the county and other public entities. (Sts. & Hy.
Code, §§ 8340-8349.)

*593  In this case, the Retreat Homeowners filed an
application requesting abandonment of the public road
easement rights to Mill Site Road (and Cross Cut Court). After
a series of hearings, the Board voted unanimously to adopt
a resolution approving the requested abandonment. As part
of the Resolutions, the Board adopted findings that the roads
at issue were unnecessary for present or prospective public
use and that abandonment was in the public interest. Plaintiffs
challenge the Board's actions.

B. Standard of review
On appeal in mandate actions, the trial court and appellate
court perform the same function. (McGill v. Regents of
University of California (1996) 44 Cal.App.4th 1776, 1786,
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52 Cal.Rptr.2d 466; American Board of Cosmetic Surgery v.
Medical Board of California (2008) 162 Cal.App.4th 534,
548, 75 Cal.Rptr.3d 574.) We review the agency's action, not
the trial court's decision. (Mount Shasta Bioregional Ecology
Center v. County of Siskiyou (2012) 210 Cal.App.4th 184,
195, 148 Cal.Rptr.3d 195.)

Statutes provide for two types of mandate review: ordinary
mandate and administrative mandate. (Code Civ. Proc., §§
1085, 1094.5.) The nature of the administrative action or
decision at issue determines **751  which type of review
applies. (Bunnett v. Regents of University of California (1995)
35 Cal.App.4th 843, 848, 41 Cal.Rptr.2d 567 (Bunnett).)
In general, administrative mandate under Code of Civil
Procedure section 1094.5 is used to review the validity of
quasi-judicial decisions resulting from a proceeding in which
(1) a hearing was required to be given, (2) evidence was
required to be taken, and (3) discretion in the determination
of facts was vested in the agency. (Bunnett, supra, at p. 848,
41 Cal.Rptr.2d 567.) In administrative mandate cases, abuse
of discretion is established if the agency has not proceeded
in the manner required by law, the order or decision is not
supported by the findings, or the findings are not supported

by substantial evidence in light of the whole record.18 (Code
Civ. Proc., § 1094.5, subds. (b), (c).)

Ordinary mandate under Code of Civil Procedure section
1085 is used to review ministerial acts, quasi-legislative
acts, and quasi-judicial decisions which do not meet the
requirements for review under Code of Civil Procedure
section 1094.5. (Bunnett, supra, 35 Cal.App.4th at p. 848,
41 Cal.Rptr.2d 567; *594  Carrancho v. California Air
Resources Board (2003) 111 Cal.App.4th 1255, 1264-1265,
4 Cal.Rptr.3d 536.) In such cases, the appropriate standard
is whether the agency's action was arbitrary, capricious,
entirely lacking in evidentiary support, or failed to follow the
procedure required by law. (Sorrento, supra, 118 Cal.App.4th
at p. 814, 13 Cal.Rptr.3d 259; Heist, supra, 163 Cal.App.3d
at p. 846, 213 Cal.Rptr. 278.)

The parties in this case disagree about the standard by which
we should review the County's action. Defendants assert
that the County's decision to abandon Mill Site Road is a
quasi-legislative act, subject to review by ordinary mandate
under Code of Civil Procedure section 1085. Plaintiffs, on the
other hand, contend that because the abandonment affected

MCCA's rights as an abutting landowner,19 the County's
decision is a quasi-judicial act, subject to **752  review

for abuse of discretion under Civil Procedure Code section
1094.5.

California appellate courts are split on whether the process
of vacating a street is legislative or adjudicatory. (Compare
Heist, supra, 163 Cal.App.3d 841, 213 Cal.Rptr. 278, with
City of Rancho Palos Verdes v. City Council (1976) 59
Cal.App.3d 869, 876, 129 Cal.Rptr. 173 (Rancho Palos
Verdes) and Ratchford v. County of Sonoma (1972) 22
Cal.App.3d 1056, 1067, 99 Cal.Rptr. 887 (Ratchford).)
Generally, we have held that a county's decision to abandon a
street is a legislative decision. (Heist, supra, 163 Cal.App.3d
at pp. 845-846, 213 Cal.Rptr. 278; see also Cramer v. County
of Los Angeles (1950) 96 Cal.App.2d 255, 256-257, 215 P.2d
497.) However, a distinction may exist when a party opposing
abandonment has a direct property interest in the road as an
abutting property owner. (Ratchford, supra, 22 Cal.App.3d
at p. 1067, 99 Cal.Rptr. 887; Heist, supra, 163 Cal.App.3d
at pp. 847-848, 213 Cal.Rptr. 278; see also *595  Rancho
Palos Verdes, supra, 59 Cal.App.3d at pp. 885-887, 129
Cal.Rptr. 173 [where abandonment has mixed legislative and
judicial characteristics, the dominant purpose of the action

controls].)20

It is unnecessary for us to enter this debate as we
conclude that the outcome of this appeal would be
the same under either standard of review. Although the
“arbitrary or capricious” standard is not synonymous with
the “substantial evidence” test (American Coatings Assn.
v. South Coast Air Quality Management Dist. (2012) 54
Cal.4th 446, 461, 142 Cal.Rptr.3d 581, 278 P.3d 838), there
are only subtle differences between them. (See Bunnett,
supra, 35 Cal.App.4th at p. 849, 41 Cal.Rptr.2d 567;
Sacramentans for Fair Planning v. City of Sacramento
(2019) 37 Cal.App.5th 698, 707, 250 Cal.Rptr.3d 261 [no
material difference]; California Native Plant Society v. City
of Rancho Cordova (2009) 172 Cal.App.4th 603, 637, 91
Cal.Rptr.3d 571 (Rancho Cordova) [no practical difference];
Balch Enterprises, Inc. v. New Haven Unified School Dist.
(1990) 219 Cal.App.3d 783, 792, 268 Cal.Rptr. 543 [same].)

Under the arbitrary and capricious standard, the question is
whether the agency's action has a reasonable basis in law
and a substantial basis in fact. (Power v. State Personnel Bd.
(1973) 35 Cal.App.3d 274, 276, 110 Cal.Rptr. 698.) We defer
to an agency's factual finding unless no reasonable person
could have reached the same conclusion on the evidence
before it. (Rancho Cordova, supra, 172 Cal.App.4th at p.
637, 91 Cal.Rptr.3d 571; Sacramentans for Fair Planning
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v. City of Sacramento, supra, 37 Cal.App.5th at p. 707,
250 Cal.Rptr.3d 261 [whether finding reasonable based on
evidence in record].) Under the substantial evidence test,
our review begins and ends with a determination of whether
there is substantial evidence, contradicted or uncontradicted,
to support the findings. (See Department of Forestry & Fire
Protection v. Howell (2017) 18 Cal.App.5th 154, 192, 226
Cal.Rptr.3d 727.) We do not reweigh the evidence and are
bound to indulge all presumptions and resolve all conflicts
in favor of the administrative decision. (Amerco Real Estate
Co. v. City of West Sacramento (2014) 224 Cal.App.4th
778, 786, 169 Cal.Rptr.3d 184.) Substantial evidence is
relevant evidence that a reasonable mind might accept as
adequate to support a conclusion. ( **753  California Youth
Authority v. State Personnel Bd. (2002) 104 Cal.App.4th 575,
584, 128 Cal.Rptr.2d 514.) A common formulation of the
substantial evidence test asks whether a reasonable person
could have reached the same conclusion on the evidence.
(Rancho Cordova, at p. 637, 91 Cal.Rptr.3d 571.)

Under the facts of this appeal, we do not find the subtle
differences between the two standards to be material.
Plaintiffs’ challenges to the *596  sufficiency of the evidence
would fail under either standard. Thus, for simplicity, we will
apply the less deferential substantial evidence standard of
review.

Regardless of the standard we apply to the County's factual
findings, we review questions of statutory interpretation and
other questions of law de novo. (Fry v. Saenz (2002) 98
Cal.App.4th 256, 262, 120 Cal.Rptr.2d 30.)

C. The finding that Mill Site Road is unnecessary for public
use

1. Existing use of Mill Site Road

Plaintiffs contend the Board's finding that Mill Site Road
is unnecessary for present or prospective public use is
not supported by substantial evidence. Plaintiffs argue that
the evidence establishes that prior to abandonment, Mill
Site Road was being used regularly and extensively by
Martis Camp residents, which precludes finding the road

unnecessary for public use.21

However, a legislative finding that a road is unnecessary
cannot be defeated merely by showing that people would
use the road if it were not abandoned. (Sorrento, supra,

118 Cal.App.4th at p. 815, 13 Cal.Rptr.3d 259.) The term
“ ‘unnecessary’ connotes something that is not ‘essential’
or ‘needed for the continuing existence or functioning of
something.’ ” (Ibid.) “[I]f something is not ‘needed’ by the
public, this condition means that it is not required, which is
different from stating that the item is not wanted or desired by
individual citizens.” (Id. at p. 816, 13 Cal.Rptr.3d 259.) The
governing body may look to the “entire system of roads” in
determining whether a particular road is no longer necessary
or essential for traffic circulation purposes. (Ibid.)

In Sorrento, the court upheld a city's decision to abandon
a closed road, despite evidence that an estimated 16,000
to 17,000 vehicles would use the road on a daily basis if
it were reopened. (Sorrento, supra, 118 Cal.App.4th at pp.
814-816, 13 Cal.Rptr.3d 259.) Because there were alternative
routes providing equivalent transportation benefits, the fact
that many members of the public would use the road if it were
reopened did not preclude the governing body from finding
that the street was unnecessary to the public transportation
network. (Id. at pp. 814-816, 13 Cal.Rptr.3d 259.)

Here, the Board found that Mill Site Road is unnecessary for
the Martis Valley roadway network, but not because of the
discovery of an “equivalent” alternative route. Rather, it was
based on evidence showing that Mill Site Road never was
intended to be part of the public transportation network.

*597  In particular, the Board relied on evidence showing
that (1) when planning the Martis Valley roadway network,
the County decided the connection between Martis Camp
and Northstar would be open to emergency and public transit
vehicles only; (2) the environmental documents for the Martis
Camp project assumed that Martis Camp residents traveling
to Northstar **754  would use SR 267, and not the road
connection between Martis Camp and Northstar; (3) the
environmental documents for the Retreat project assumed the
only private vehicles using Mill Site Road would be those
traveling to/from the 18 lots with the Retreat subdivision;
(4) because the only private vehicle trips assigned to Mill
Site Road were those to/from the 18 lots within the Retreat
subdivision, the County required Mill Site Road to be built to
a rural minor standard and allowed driveway encroachments
and a ski trail tie-in; and (5) the success of the Northstar
Traffic Management System is predicated on a single point
of ingress/egress into the Northstar community. The Board
also relied on the Martis Camp project conditions of approval,
which, as discussed above, prohibit use of the emergency
access road for private vehicle ingress/egress.
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Under Sorrento, evidence that Martis Camp residents were
using Mill Site Road as a “convenient”—albeit unauthorized
—connection between Martis Camp and Northstar did not
preclude the Board from finding that Mill Site Road was not
a necessary part of the public transportation network. The
Board found that Martis Camp residents’ use of Mill Site
Road was unnecessary because the public system of roads
was not planned, designed, or approved to accommodate that
use. The Board's findings are reasonable and supported by
substantial evidence in the record.

2. Conditions of abandonment

The abandonment of Mill Site Road was conditioned on,
among other things: (1) reservations of easements for public
transit, emergency, and public utility services; (2) reservation
of a private road easement for the benefit of the Retreat
property owners; and (3) the grant of an irrevocable offer of
dedication by which the County could take back the public
road easements in Mill Site Road under certain conditions.
Plaintiffs contend these conditions preclude a finding that
Mill Site Road is unnecessary for present or prospective
public use. We disagree.

As a general proposition, the abandonment statutes expressly
authorize a legislative body to place conditions on
abandonment and to except from abandonment certain
easements for public utility services. (Sts. & Hy. Code, §§
8324, subd. (b), 8340, 8350.) Plaintiffs acknowledge that the
Board had authority to condition the abandonment of Mill
Site Road, but argue this did not give the Board authority
to impose conditions that contradict the *598  statutory
requirements for abandonment. Plaintiffs contend that by
reserving easements for transit/emergency access and public
utility services, the County essentially concedes that Mill
Site Road is necessary for some public use. Plaintiffs argue
that a road is either unnecessary for public use or it is not;
an agency may not abandon a road as unnecessary to the
public while simultaneously reserving an easement for a more
limited public use.

Plaintiffs have failed to cite any authority, and we have found
none, to support the argument that reserving an easement for
public transit and emergency services is prohibited under the
abandonment statutes. The language of the statutes suggests a
contrary conclusion. Reservation of certain public easements,
such as for public utility services and public trails, is expressly

permitted by the statutes. (Sts. & Hy. Code, § 8340.) A
public agency also has authority to reserve an easement for a
future street unless the street is found to be unnecessary for
prospective public use. (Sts. & Hy. Code, § 8340.)

In addition, the abandonment statutes in plain terms authorize
a legislative body to vacate “all or part” of any street. ( **755
Sts. & Hy. Code, § 8312.) The term “ ‘[s]treet’ ” is defined
to mean “all or part of, or any right in, a ... public highway,
road, street, ... or easement, ... and rights connected therewith,
including, but not limited to, restrictions of access or abutters’
rights, ... or other incidents to a street or highway.” (Sts. &
Hy. Code, § 8308.) And the term “ ‘[v]acation’ ” is defined
as “the complete or partial abandonment or termination of
the public right to use a street, highway, or public service
easement.” (Sts. & Hy. Code, § 8309, italics added.) Based
on the language of the abandonment statutes, we conclude
that a government agency may abandon the public's right to
use a road for general traffic purposes while simultaneously
reserving an easement for public transit, public utility, and
emergency services.

The facts of this case demonstrate why such partial
abandonments are allowed. Aside from serving as an
emergency access/transit connection to the Martis Camp
community (and as the main access road for the Retreat
subdivision), Mill Site Road was not planned or constructed
for use by the public. (See discussion, part II, ante.) There is
no reason for a member of the public to use the road except
to visit a home in the Retreat. Under these circumstances, it
is reasonable for the County to partially abandon the road,
relinquishing the public's right to use the road for general
vehicular traffic, while reserving the public's right to use the
road for transit/emergency purposes.

*599  Plaintiffs also object to the reservation of a private road

easement for the benefit of the Retreat property owners.22

Plaintiffs rely on a line of cases that have prohibited the
partial closure of streets to some, but not all, members of the
public. (See Rumford v. City of Berkeley (1982) 31 Cal.3d 545,
183 Cal.Rptr. 73, 645 P.2d 124 (Rumford); City of Lafayette
v. County of Contra Costa (1979) 91 Cal.App.3d 749, 154
Cal.Rptr. 374 (Lafayette); Citizens Against Gated Enclaves
v. Whitley Heights Civic Assn. (1994) 23 Cal.App.4th 812,
28 Cal.Rptr.2d 451 (Citizens); see also Sorrento, supra, 118
Cal.App.4th at pp. 817-818, 13 Cal.Rptr.3d 259.)

Plaintiffs’ reliance on the Rumford-Lafayette-Citizens line of
cases is misplaced. Each of those cases concerned whether
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a city has authority, under Vehicle Code section 21101, to
partially close a street to vehicular traffic despite the city
having failed to comply with the statutory requirements for
closure. (Rumford, supra, 31 Cal.3d at pp. 551-554, 183
Cal.Rptr. 73, 645 P.2d 124; Lafayette, supra, 91 Cal.App.3d
at pp. 755-758, 154 Cal.Rptr. 374; Citizens, supra, 23
Cal.App.4th at pp. 819-821, 28 Cal.Rptr.2d 451.) The issue
here, in contrast, involves a county's authority to abandon a
public road easement under the Streets and Highways Code,
where the county has followed the statutory requirements and
made the necessary findings to support abandonment. (See
Citizens, at p. 821, 28 Cal.Rptr.2d 451 [distinguishing power
to vacate or abandon streets upon a finding that the property
is unnecessary].)

Although the County conditioned abandonment on
reservation of a private easement for the Retreat property
owners, the County was not using abandonment to **756
“pick and choose” which members of the public can use the
road. The Retreat and its property owners have interests over
and above the general public because the Retreat homeowners
association owns the road. Where, as here, a public entity
abandons a public easement relating to property that the
public did not own, the proffered easement reverts to or

merges back into the title of the underlying fee owner.23 (Sts.
& Hy. Code, § 8351, subd. (a); see also County of Inyo v.
Given (1920) 183 Cal. 415, 421, 191 P. 688.)

Here, it was reasonable for the County to ensure, as a
condition of abandonment, that the owners of the lots would
retain the legal right to use the roads to access their properties.
We may question whether the condition *600  was necessary,
since the individual lot owners presumably acquired abutter's
rights to use Mill Site Road and Cross Cut Court (Clay
v. City of Los Angeles (1971) 21 Cal.App.3d 577, 581, 98
Cal.Rptr. 582; Sts. & Hy. Code, § 8353), but we find no
support for plaintiffs’ claim that the condition impermissibly
discriminated between members of the public with the same
right of access.

We also are not persuaded the Board violated the
abandonment statutes in requiring an irrevocable offer of
dedication by which the County could reacquire the public
road easements in Mill Site Road under certain conditions.
Citing Ratchford, supra, 22 Cal.App.3d 1056, 99 Cal.Rptr.
887, plaintiffs argue that the condition shows the County may
need to restore Mill Site Road to public use in the future, and
that this is inconsistent with the County's finding that the road
is unnecessary for prospective public use.

We find no inconsistency. Although the condition envisions
the possibility that Mill Site Road could again become a
public road, the condition says nothing about the present
necessity of the road to the general public transportation
network. If the County has the authority to reserve easements
for public transit, utility, and emergency access services, as
we conclude, then the County has the authority to impose a
condition to ensure the property owner does not materially
interfere with those easements.

The mere fact that the County has reserved an option to return
Mill Site Road to public use does not preclude a finding
that the road is unnecessary for present or prospective public
use. (See Sorrento, supra, 118 Cal.App.4th at pp. 815-816,
13 Cal.Rptr.3d 259.) Plaintiffs’ reliance on Ratchford is
misplaced, as that case did not involve the reservation of
easements and conditions by the governing body. (Ratchford,
supra, 22 Cal.App.3d at pp. 1059-1062, 1073-1077, 99
Cal.Rptr. 887.)

D. Public interest
The Board made numerous findings how abandonment of
Mill Site Road will serve the public interest, including that
abandonment will (1) ensure the existing roadway network
matches what was analyzed and presented to the public in the
planning documents for the MVCP and the Martis Camp and
Retreat projects; (2) ensure roads are used consistently with
the standards to which they were designed; (3) relieve the
County of the burden of road and drainage maintenance; (4)
improve traffic circulation within Northstar; and (5) protect
the County's investments in, and the integrity and successful
operation of, the Northstar Traffic Management System.
Plaintiffs argue the Board's findings are irrelevant because
the findings improperly focus on whether Mill Site Road
originally **757  was intended to function as a public road,
and ignore that Mill Site Road was, in fact, functioning as a
public road. Not so.

*601  Plaintiffs mischaracterize the Board's findings. The
Board did not deny that Mill Site Road was a public road,
or find that it was not intended to function as a public road.
Rather, what the Board found is that Mill Site Road was never
intended to be used as a means for Martis Camp residents to
access their community. The Board's findings are obviously
relevant because they directly address plaintiffs’ claim that
Mill Site Road is a necessary public road due to Martis Camp
residents’ use of the road as a shortcut between Martis Camp
and Northstar.
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Plaintiffs also claim the Board's findings are not supported
by the evidence. Citing Ratchford, supra, 22 Cal.App.3d at
pages 1075 through 1076, 99 Cal.Rptr. 887, plaintiffs argue a
street may not be vacated for exclusive private use. According
to plaintiffs, “the ... record evidence is clear” that the public
did not benefit from the proposed abandonment and the “only
beneficiaries” are the Retreat developers and its property
owners. Plaintiffs’ claim lacks merit.

In the absence of fraud or collusion, a determination by a
government agency as to what constitutes the public interest
is entitled to considerable deference. (Heist, supra, 163
Cal.App.3d at p. 849, 213 Cal.Rptr. 278.) And the fact that
persons owning property adjacent to the road requested its
abandonment or will benefit from it does not, by itself,
establish fraud or collusion. (Ibid.; see also Kinney v. Overton
(2007) 153 Cal.App.4th 482, 495-496, 63 Cal.Rptr.3d 136;
Constantine v. Sunnyvale (1949) 91 Cal.App.2d 278, 282, 204
P.2d 922 [private owner may benefit if controlling purpose of
street closure was public interest].)

Heist is instructive. In Heist, a primary purpose of the
abandonment was to stop trespassing on privately owned
lands that abutted the road. (Heist, supra, 163 Cal.App.3d at
p. 844, 213 Cal.Rptr. 278.) Although stopping the trespass
undoubtedly benefitted the landowner, the court nevertheless
upheld the county's findings that abandonment was in the
public interest because abandonment conformed with the
county general plan and relieved the county of the burden of
maintaining the road. (Id. at p. 849, 213 Cal.Rptr. 278.)

In this case, the Board similarly abandoned a public road
in an attempt to stop unauthorized uses of that road. In
support of the abandonment, the Board made findings that
abandonment would benefit the public by conforming use of
the road to planning and environmental documents, protecting
the integrity of the traffic management system, and relieving
the County of the burden of road and drainage maintenance.
The Board's findings are supported by substantial evidence.
Thus, we reject plaintiffs’ challenges to the public interest
findings.

*602  IV

Alleged CEQA Violations

Plaintiffs contend that the County violated CEQA by (1)
relying on an addendum to the Martis Camp EIR; (2) using
an improper baseline to evaluate the impacts of abandoning
Mill Site Road; and (3) failing to prepare a supplemental or
subsequent EIR. We agree the County violated CEQA by
relying on an addendum to the Martis Camp EIR and failing
to evaluate whether the abandonment of Mill Site Road will
require major revisions to that EIR.

A. Standard of review
In CEQA cases, we independently review the administrative
record to **758  determine whether the agency abused its
discretion. (Ventura Foothill Neighbors v. County of Ventura
(2014) 232 Cal.App.4th 429, 434, 181 Cal.Rptr.3d 421.)
Abuse of discretion is shown if the agency has not proceeded
in the manner required by law, or the determination is not
supported by substantial evidence. (Ibid.)

In evaluating an EIR for compliance with CEQA, “a
reviewing court must adjust its scrutiny to the nature of
the alleged defect, depending on whether the claim is
predominantly one of improper procedure or a dispute over
the facts.” (Vineyard Area Citizens for Responsible Growth,
Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 435,
53 Cal.Rptr.3d 821, 150 P.3d 709 (Vineyard Area Citizens).)
Where the alleged defect is that the agency has failed
to proceed in the manner required by law, we determine
de novo whether the agency has employed the correct
procedures, scrupulously enforcing all legislatively mandated
requirements. (Ibid.)

Where the alleged defect is that the agency's factual
conclusions are unsupported, we review for substantial
evidence. (Vineyard Area Citizens, supra, 40 Cal.4th at p. 435,
53 Cal.Rptr.3d 821, 150 P.3d 709.) In applying the substantial
evidence test, we must indulge all reasonable inferences from
the evidence that would support the agency's finding and
resolve all conflicts in the evidence in favor of the agency's
decision. (Western States Petroleum Assn. v. Superior Court
(1995) 9 Cal.4th 559, 571, 38 Cal.Rptr.2d 139, 888 P.2d
1268.)

B. Addendum to Martis Camp EIR
The County approved the abandonment of Mill Site Road
based on an addendum to the Martis Camp EIR. The
addendum considered whether abandoning Mill Site Road
would create new or substantially more severe *603  impacts
as compared to the impacts identified in the Martis Camp EIR.
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The County approved the addendum after determining that
no major revisions to the Martis Camp EIR were required
because abandoning Mill Site Road would simply restore
traffic patterns to those envisioned and analyzed in the Martis
Camp EIR.

Plaintiffs contend that because Mill Site Road was not part
of the Martis Camp project, the County erred in relying on
the Martis Camp EIR. Plaintiffs argue the County should
have considered the abandonment as a modification to the
Retreat project and evaluated the impacts in relation to the
Retreat EIR. Plaintiffs note that the County initially drafted
an addendum to the Retreat EIR before deciding instead to
prepare an addendum to the Martis Camp EIR.

Defendants contend the County properly focused its
environmental review on the Martis Camp project, rather
than the Retreat, because the sole effect of the abandonment
was to alter traffic circulation patterns in the Martis Camp
community, which was analyzed in the Martis Camp EIR.

We conclude that while the County's approach seems
reasonable from the perspective of informed decisionmaking,
it is nevertheless inconsistent with the requirements of CEQA.
We explain below.

“At the ‘heart of CEQA’ [citation] is the requirement that
public agencies prepare an EIR .... [Citations.]” (Friends
of College of San Mateo Gardens v. San Mateo County
Community College Dist. (2016) 1 Cal.5th 937, 944, 207
Cal.Rptr.3d 314, 378 P.3d 687 (San Mateo Gardens).) “The
purpose of the EIR is ‘to provide public agencies and
the public in general with detailed information about the
effect which a proposed project is likely **759  to have
on the environment; to list ways in which the significant
effects of such a project might be minimized; and to
indicate alternatives to such a project.’ [Citation.]” (Ibid.)
“The EIR thus works to ‘inform the public and its
responsible officials of the environmental consequences of
their decisions before they are made,’ thereby protecting
‘ “not only the environment but also informed self-
government.” ’ [Citations.]” (Id. at pp. 944-945, 207
Cal.Rptr.3d 314, 378 P.3d 687, italics omitted.)

CEQA sets a low threshold for requiring the preparation of an
EIR in the first instance. (San Diego Navy Broadway Complex
Coalition v. City of San Diego (2010) 185 Cal.App.4th 924,
935, 110 Cal.Rptr.3d 865 (San Diego Navy).) However, after
an initial EIR is certified, there is a statutory presumption

against additional environmental review. (Ibid.; § 21167.2.)
Section 21166 prohibits agencies from requiring additional
environmental review unless (1) substantial changes are
proposed in the project that will require major revisions to the
EIR; (2) substantial changes occur with respect *604  to the
circumstances under which the project is being undertaken
that will require major revisions to the EIR; or (3) new
information, which was not known and could not have
been known when the EIR was certified, becomes available.

(§ 21166; CEQA Guidelines, § 15162.)24 Section 21166
comes into play “precisely because in-depth review has
already occurred.” (Bowman v. City of Petaluma (1986) 185
Cal.App.3d 1065, 1073, 230 Cal.Rptr. 413 (Bowman).) The
question is whether circumstances “have changed enough to
justify repeating a substantial portion of the process.” (Ibid.)

If one of the conditions described in section 21166 applies,
the lead agency must prepare either a subsequent EIR or a
supplemental EIR. If major changes are required to make the
previous EIR adequate, the agency must prepare a subsequent
EIR. (Federation of Hillside & Canyon Assns. v. City of
Los Angeles (2004) 126 Cal.App.4th 1180, 1199-1200, 24
Cal.Rptr.3d 543.) If only minor additions or changes are
necessary to make the original **760  EIR adequate, the
agency may prepare a supplement to the EIR. (Id. at p.
1200, 24 Cal.Rptr.3d 543; see also CEQA Guidelines, §
15163, subd. (a).) An addendum to an EIR is appropriate to
document an agency's determination that a subsequent EIR
or a supplemental EIR is not required. (San Mateo Gardens,
supra, 1 Cal.5th at p. 946, 207 Cal.Rptr.3d 314, 378 P.3d 687;
CEQA Guidelines, § 15164, subd. (a).)

But CEQA review is triggered only when a public agency
makes a discretionary decision to approve or carry out a
project. (§§ 21080, 21002.1, 21061; CEQA Guidelines, §
15357; *605  San Diego Navy, supra, 185 Cal.App.4th at
p. 933, 110 Cal.Rptr.3d 865.) “Once a project has been
approved, the lead agency's role in project approval is
completed, unless further discretionary approval on that
project is required.” (CEQA Guidelines, § 15162, subd.
(c); San Diego Navy, at p. 936, 110 Cal.Rptr.3d 865;
Cucamongans United for Reasonable Expansion v. City of
Rancho Cucamonga (2000) 82 Cal.App.4th 473, 479, 98
Cal.Rptr.2d 202 (Cucamongans).) Activities undertaken to
implement a previously approved project do not trigger
further environmental review. (County of Santa Clara
v. Redevelopment Agency (1993) 18 Cal.App.4th 1008,
1017-1018, 22 Cal.Rptr.2d 868.)
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An agency approves a project when it commits the agency to
a definite course of action in regard to a project intended to
be carried out by any person. (CEQA Guidelines, § 15352,
subd. (a).) The term “ ‘project’ ” refers to the action or activity
approved by the agency. (CEQA Guidelines, § 15378, subd.
(c).) A discretionary project is a project which requires the
exercise of judgment or deliberation when the agency decides
to approve or disapprove a particular activity, as distinguished
from situations where the public agency or body merely has to
determine whether there has been conformity with applicable
statutes, ordinances, or regulations. (CEQA Guidelines, §
15357.)

In this case, the County construed the abandonment of Mill
Site Road as a modification to the Martis Camp project.
This finding is not supported by substantial evidence. Mill
Site Road was not part of the Martis Camp project; it was
part of the Retreat project. Further, the stated effect of
abandoning Mill Site Road was to prevent Martis Camp
residents from using Mill Site Road for travel to/from the
Martis Camp subdivision—a use which the Board found to
be prohibited by the conditions of approval for that project.
There is no evidence to support the County's finding that
the abandonment of Mill Site Road modified any part of the

Martis Camp project approved in 2005.25

Even if the abandonment of Mill Site Road was not a change
to the Martis Camp project, defendants argue it was a change
in the circumstances surrounding that project. Perhaps so, but
the **761  question of whether further *606  environmental
review is required for a project arises only when the
public agency makes a further discretionary decision to
carry out or approve that project. (CEQA Guidelines, §
15162, subd. (c).) If no further discretionary approvals
are required, supplemental environmental review is not
required, even if the circumstances surrounding the project
change or important new information becomes available.
(Ibid.; Cucamongans, supra, 82 Cal.App.4th at p. 479, 98
Cal.Rptr.2d 202; Fort Mojave Indian Tribe v. Department
of Health Services (1995) 38 Cal.App.4th 1574, 1597, 45
Cal.Rptr.2d 822.) Here, because Mill Site Road was not part
of the Martis Camp project, abandonment of the road did not
require a further discretionary approval for the Martis Camp
project.

CEQA generally limits the circumstances under which a
lead agency may reuse an EIR originally prepared for
a different project. (CEQA Guidelines, §§ 15006, subd.
(f), 15084, subd. (d)(5), 15153, subd. (a).) Because the

abandonment of Mill Site Road modified the Retreat project,
we conclude the County should have looked to the Retreat
EIR to determine whether the previous environmental
document retains relevance in light of the proposed project
modifications. (See San Mateo Gardens, supra, 1 Cal.5th at
p. 944, 207 Cal.Rptr.3d 314, 378 P.3d 687.)

We understand the practical desire to use the Martis Camp
EIR, since the effect of the abandonment is simply to restore
traffic patterns to those that were envisioned by the Martis
Camp project and analyzed in its EIR. But we are not aware
of any authority that allows an agency to conduct subsequent
environmental review of a change to a project by relying on

analysis from a prior EIR prepared for a different project.26

The County's reliance on an addendum to the Martis Camp
EIR was prejudicial. In deciding whether a failure to comply
with CEQA is prejudicial error, courts do not determine
whether the agency's ultimate decision would have been
different if the law had been followed. They focus on whether
the *607  violation prevented informed decisionmaking
or informed public participation. (§ 21005; Environmental
Protection Information Center v. California Dept. of Forestry
& Fire Protection (2008) 44 Cal.4th 459, 485, 80 Cal.Rptr.3d
28, 187 P.3d 888.) A failure to comply with mandatory
procedures is presumptively prejudicial. (Sierra Club v. State
Bd. of Forestry (1994) 7 Cal.4th 1215, 1236, 32 Cal.Rptr.2d
19, 876 P.2d 505; **762  Vineyard Area Citizens, supra,
40 Cal.4th at p. 435, 53 Cal.Rptr.3d 821, 150 P.3d 709 [we
“ ‘scrupulously’ enforc[e] all legislatively mandated CEQA
‘requirements’ ”].) Here, prejudice is apparent because the
County failed to consider whether the proposed abandonment
will require major revisions to the Retreat EIR due to the
involvement of new significant environmental effects or a
substantial increase in the severity of previously identified
significant effects.

C. The decision not to prepare a supplemental or
subsequent EIR

Plaintiffs argue the County also violated CEQA by preparing
an addendum instead of a supplemental or subsequent EIR
(SEIR). Plaintiffs contend an SEIR is required because
abandonment of Mill Site Road will cause new and more
severe environmental impacts by forcing Martis Camp
residents to use SR 267 to reach Northstar, increasing vehicles
miles traveled (VMT) and associated harmful emissions and
pollutants.
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As we have discussed, an SEIR is required under section
21166 where it is necessary to explore the environmental
impacts of a substantial change not considered in the original
EIR. (River Valley Preservation Project v. Metropolitan
Transit Development Bd. (1995) 37 Cal.App.4th 154,
166-167, 43 Cal.Rptr.2d 501.) If the impacts resulting from
changes to the project do not differ significantly from those
described in the prior EIR, an SEIR is not required. (Bowman,
supra, 185 Cal.App.3d at pp. 1079-1081, 230 Cal.Rptr. 413.)

Defendants argue that an SEIR was not required here because
the traffic-related impacts that plaintiffs have identified
(increase in VMT and air pollution) are not new; they were
fully accounted for in the Martis Camp EIR. Defendants’
argument is based on the legally flawed premise that the
effects of abandoning Mill Site Road can be compared against
the environmental impacts analyzed in the Martis Camp EIR.
For the reasons discussed above, we disagree. Thus, we
conclude the County prejudicially abused its discretion in
concluding that no SEIR was required based on the Martis

Camp EIR.27

*608  D. The baseline determination
Plaintiffs also argue that the addendum used an improper
baseline to assess the proposed abandonment's environmental

impacts.28 Plaintiffs contend the baseline should have
reflected the fact that on the date of the environmental
analysis, Martis Camp residents were using Mill Site Road
as a convenient path of travel between Martis Camp and
Northstar.

Defendants contend, and we agree, that plaintiffs are
conflating the rules governing initial review of a project
under section 21151 with supplemental review under section
21166. (Bowman, supra, 185 Cal.App.3d at p. 1073, 230
Cal.Rptr. 413; **763  Benton v. Board of Supervisors
(1991) 226 Cal.App.3d 1467, 1477, fn. 10, 277 Cal.Rptr.
481, disapproved on other grounds as stated in San Mateo
Gardens, supra, 1 Cal.5th at p. 958, fn. 6, 207 Cal.Rptr.3d
314, 378 P.3d 687.) “Whereas section 21151 requires an
EIR if the project ‘may have a significant effect on the
environment,’ section 21166 provides that an agency may
not require preparation of another EIR unless ‘substantial
changes’ in the project or its circumstances will require
‘major revisions’ to the EIR.” (Bowman, at p. 1073, 230
Cal.Rptr. 413, italics omitted.) When a lead agency is
considering whether to prepare a subsequent EIR, the agency
is specifically authorized to limit its consideration to effects

not considered in connection with the earlier project. (Sierra
Club v. City of Orange (2008) 163 Cal.App.4th 523, 543, 78
Cal.Rptr.3d 1.)

Under San Mateo Gardens, an agency that proposes
changes to a project must determine whether the
previous environmental document for that project retains
relevance despite changes to the project or its surrounding
circumstances. (San Mateo Gardens, supra, 1 Cal.5th at pp.
944, 952-953, 207 Cal.Rptr.3d 314, 378 P.3d 687.) This is
a predominantly factual question for the agency to answer,
subject to review for substantial evidence. (Ibid.)

Because we agree with plaintiffs that the County should
have compared the effects of abandoning Mill Site Road
against the environmental impacts analyzed in the Retreat
EIR, rather than the Martis Camp EIR, it is premature to
consider whether the County used an appropriate baseline to
assess the proposed abandonment's environmental impacts.
This matter must be remanded so the County may determine
in the first instance whether the Retreat EIR retains relevance
despite the changes to the project or its circumstances. If
so, then the County may proceed to decide under CEQA's
subsequent review provisions whether the changes require
major revisions to the Retreat *609  EIR due to the
involvement of new significant environmental effects or a
substantial increase in the severity of previously identified
significant effects. (San Mateo Gardens, supra, 1 Cal.5th
at pp. 944, 950, 952-953, 207 Cal.Rptr.3d 314, 378 P.3d
687.) If the County instead determines that the proposed
changes have rendered the Retreat EIR irrelevant to the
decisionmaking process, then the agency would have to start
from the beginning by determining whether an EIR is required
under section 21151. (San Mateo Gardens, at pp. 951, 952,
fn. 3, 207 Cal.Rptr.3d 314, 378 P.3d 687.)

V

Dismissal of Inverse Condemnation Claim

In their first amended petition and complaint, the Martis
Camp Homeowners alleged that the County, by approving the
abandonment, substantially impaired their abutter's rights to
access Mill Site Road, thereby reducing the market value of
their properties. Before the hearing on the merits, the trial
court sustained without leave to amend a demurrer to the
Martis Camp Homeowners’ inverse condemnation claim on
the ground the Martis Camp Homeowners, as nonabutting
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property owners, cannot allege a compensable taking of
their property because their property does not directly abut
Mill Site Road. Plaintiffs contend the trial court improperly
dismissed the Martis Camp Homeowners’ claim.

A. Background law
It has long been recognized that an owner of property
abutting upon a public street has a property right in the
nature of a private easement in the street upon which the
property abuts. ( **764  Clay v. City of Los Angeles, supra,
21 Cal.App.3d at p. 581, 98 Cal.Rptr. 582.) The easement
consists of the right to access the street upon which the
landowner's property abuts and from there, in a reasonable
manner, the general system of public streets. (Friends of
H Street v. City of Sacramento (1993) 20 Cal.App.4th 152,
166-167, 24 Cal.Rptr.2d 607.) This right cannot be taken or
damaged for a public purpose without the payment of just
compensation. (Gianni v. San Diego (1961) 194 Cal.App.2d
56, 60-61, 14 Cal.Rptr. 783.) If the right of access enjoyed by
an owner of property abutting a public street is substantially
impaired by the closing or abandonment of a roadway, the
owner is entitled to compensation. (Leonard v. People ex rel.
Dept. of Transportation (1998) 62 Cal.App.4th 1296, 1299,
73 Cal.Rptr.2d 328; Breidert v. Southern Pac. Co. (1964)
61 Cal.2d 659, 663-664, 39 Cal.Rptr. 903, 394 P.2d 719;
Constantine v. Sunnyvale, supra, 91 Cal.App.2d at p. 284, 204
P.2d 922.)

B. Analysis
We review an order sustaining a demurrer without leave
to amend de novo, exercising our independent judgment
to determine whether the complaint *610  states facts
sufficient to constitute a cause of action. (Williams v.
Housing Authority of Los Angeles (2004) 121 Cal.App.4th
708, 718, 17 Cal.Rptr.3d 374.) We accept the truth of
material facts properly pleaded in the operative complaint,
but not contentions, deductions, or conclusions of fact or
law. (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 72,
269 Cal.Rptr. 337.) We also may consider matters subject
to judicial notice. (Ibid.) If the court sustained the demurrer
without leave to amend, we also must decide whether there
is a reasonable possibility the plaintiff could cure the defect.
(Ibid.) Nevertheless, where the nature of the plaintiff's claim
is clear, and no liability exists, a court should deny leave to
amend because no amendment could change the result. (City
of Atascadero v. Merrill Lynch, Pierce, Fenner & Smith, Inc.
(1998) 68 Cal.App.4th 445, 459, 80 Cal.Rptr.2d 329.)

We review the correctness of the trial court's action in
sustaining the demurrer, not the court's statement of reasons
for its action. (Stansfield v. Starkey, supra, 220 Cal.App.3d
at p. 72, 269 Cal.Rptr. 337.) The burden is on the appellant
to demonstrate that the trial court erred in sustaining the
demurrer or abused its discretion in denying leave to amend.
(Coutin v. Lucas (1990) 220 Cal.App.3d 1016, 1020, 270
Cal.Rptr. 93.)

On appeal, the Martis Camp Homeowners concede that none
of their lots—or any of the other Martis Camp homesites—
directly abut Mill Site Road. Nevertheless, they claim to have
abutter's rights because they were granted a nonexclusive
easement for ingress and egress over all the subdivision's
roads. We conclude the trial court correctly ruled that
the Martis Camp Homeowners, as nonabutting landowners,
cannot state a cause of action for inverse condemnation based
on the alleged loss of abutter's rights in Mill Site Road.

The “operative question” in a takings claim based on
an alleged loss of abutter's rights is whether the action
substantially impaired the property owner's right of access to
the general system of public streets. (Brumer v. Los Angeles
County Metropolitan Transportation Authority (1995) 36
Cal.App.4th 1738, 1745, 43 Cal.Rptr.2d 314; Abar v. Rogers
(1972) 23 Cal.App.3d 506, 516, 100 Cal.Rptr. 344.) It is
the abutting property owner that has the right of access and
can recover compensation when there has been a substantial
impairment of that right. (Brumer, supra, at p. 1745, 43
Cal.Rptr.2d 314.) A nonabutting property owner does not
have **765  any special right to damages merely because
access to a conveniently located street has been denied.
(Symons v. San Francisco (1897) 115 Cal. 555, 557-558, 47
P. 453; *611  Harding v. State of California ex rel. Dept.
of Transportation (1984) 159 Cal.App.3d 359, 364-365, 205
Cal.Rptr. 561; see also Holloway v. Purcell (1950) 35 Cal.2d
220, 229-230, 217 P.2d 665 [abutting landowner not entitled
to damages for diminution in value of land]; Sierra Palms
Homeowners Assn. v. Metro Gold Line Foothill Extension
Construction Authority (2018) 19 Cal.App.5th 1127, 1135,
228 Cal.Rptr.3d 568 [homeowners association has authority
to stand in shoes of property owners to bring a claim
for damage to common areas]; but see Kinney v. Overton,
supra, 153 Cal.App.4th at pp. 492-493, 63 Cal.Rptr.3d 136
[abandonment of subdivision street in which owners held
private easements].)

That the Martis Camp Homeowners, as nonabutting property
owners, may have been granted a separate easement to use
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the subdivision's streets does not alter this result.29 The
abandonment of Mill Site Road did not interfere with the
Martis Camp Homeowners’ easement over the subdivision's
streets or render their homesites inaccessible. Plaintiffs have
not cited any authority to support their novel legal theory that
nonabutting landowners may claim damages for interference
with an abutting landowner's separate access rights merely
because they have been granted a nonexclusive easement over
that property. Accordingly, we affirm the dismissal of the
Martis Camp Homeowners’ inverse condemnation claim.

DISPOSITION

We affirm the portion of the judgment and order concluding
that the County did not violate the Brown Act or the statutory
requirements for abandonment of a public road, and affirm
the dismissal of the Martis Camp Homeowners’ inverse
condemnation claim, but conclude plaintiffs are entitled to

relief on their CEQA claims. Thus, we reverse the judgment
and order denying the petitions for writ of mandate and
remand with directions to enter a new judgment and order
granting the petitions and ordering issuance of a peremptory
writ of mandate in accordance with the requirements of
*612  section 21168.9 and this opinion. Each party shall bear

its own costs on appeal.. (Cal. Rules of Court, rule 8.278(a)
(3), (5).)

We concur:

BLEASE, Acting P. J.

DUARTE, J.

All Citations

53 Cal.App.5th 569, 267 Cal.Rptr.3d 729, 20 Cal. Daily Op.
Serv. 8656, 2020 Daily Journal D.A.R. 8959

Footnotes
1 For clarity, we use the term “Martis Camp Homeowners” to refer to the unincorporated association and the three individual

Martis Camp lot owners. The Martis Camp Homeowners also purport to represent taxpayers.

2 On request of the parties, we ordered that the two appeals (C087759 and C087778) be consolidated and considered
together based on the augmented appellate record in case No. C087759.

3 The County and the Retreat Homeowners are referred to collectively as defendants.

4 Undesignated statutory references are to the Public Resources Code. All references to the CEQA regulations are to the
CEQA Guidelines (Cal. Code Regs., tit. 14, § 15000 et seq.).

5 Proposition 218, the Right to Vote on Taxes Act, adopted by voters, General Election (Nov. 6, 1996), added articles XIII
C and XIII D to the California Constitution.

6 The County generally requires rural roads to be at least 32 feet wide if the roads will service at least 75 units.

7 The petition and complaint focused on the November 1, 2012 letter from CDRA denying that Martis Camp residents’ use
of Mill Site Road was unlawful.

8 The County argued on appeal that nothing in the planning documents or project approvals prohibited Martis Camp
residents from accessing Mill Site Road and that Martis Camp residents had lawful access to Mill Site Road pursuant
to abutter's rights resulting from the dedication of Mill Site Road as a public road. The County is not judicially estopped
from taking an inconsistent position here because its position was not successful on appeal. (Aguilar v. Lerner (2004)
32 Cal.4th 974, 986, 12 Cal.Rptr.3d 287, 88 P.3d 24.)

9 Cross Cut Court is a cul-de-sac providing access to the Retreat's interior lots. Its abandonment is not challenged by
plaintiffs.

10 According to the MCCA, approximately 100 to 250 private vehicles were using the gate on any given day. At full build-
out of Martis Camp, it was estimated that these daily usage figures could triple.

11 On November 5, 2018, the trial court issued a final judgment in favor of the Retreat and against MCCA “as to all
claims” between MCCA and the Retreat. The subsequent judgment does not affect the appealability of the order. (Public
Defenders’ Organization v. County of Riverside (2003) 106 Cal.App.4th 1403, 1409, 132 Cal.Rptr.2d 81 [order denying
petition for writ of mandamus is appealable]; Dana Point Safe Harbor Collective v. Superior Court (2010) 51 Cal.4th
1, 5, 118 Cal.Rptr.3d 571, 243 P.3d 575 [it is not the form but the substance and effect of the adjudication which is
determinative].)
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12 We recognize that the trial court considered the abutter's rights claim in the limited context of deciding what standard of
review should apply. However, it does not appear the parties fully litigated the abutter's rights issue. Accordingly, we do
not construe the trial court's order as disposing of the entire case against the County.

13 The Board was not bound by the CDRA director's prior enforcement decisions (1041 20th Street, LLC v. Santa Monica
Rent Control Bd. (2019) 38 Cal.App.5th 27, 44-45, 250 Cal.Rptr.3d 376; Citizens for Improved Sorrento Access, Inc. v.
City of San Diego (2004) 118 Cal.App.4th 808, 819, 13 Cal.Rptr.3d 259 (Sorrento)), and neither are we.

14 Plaintiffs also challenge the trial court's ruling that the Board did not alter the conditions of approval for the Retreat, arguing
that the abandonment itself altered the condition of approval requiring Mill Site Road to be dedicated as a public road.
However, plaintiffs fail to explain how this establishes a violation of the Brown Act's notice requirements. The meeting
agendas clearly gave notice that the Board would consider the proposed abandonment of Mill Site Road. To the extent
the abandonment altered the condition requiring Mill Site Road to be dedicated as a public road, we conclude the change
was a component of the project approval, and not a distinct item of business that needed to be separately agendized.
(Olson v. Hornbrook Community Services Dist. (2019) 33 Cal.App.5th 502, 526, 245 Cal.Rptr.3d 236.)

15 By virtue of another condition, the County also had the right to use the “emergency connection to Northstar-at-Tahoe”
for “[l]ocal transit services.”

16 We are unpersuaded by plaintiffs’ argument that the reason the environmental documents did not analyze the impacts
of such use was because Mill Site Road had not yet been accepted into the public roadway network. Such an approach
would violate CEQA, which requires an EIR to discuss the environmental effects a proposed project is likely to have, by
itself, or when added to other reasonably foreseeable projects. (See §§ 21002.1, 21061; CEQA Guidelines, §§ 15130,
15355, subd. (b); City of Long Beach v. Los Angeles Unified School Dist. (2009) 176 Cal.App.4th 889, 905, 98 Cal.Rptr.3d
137.) We conclude that the lack of analysis of use by Martis Camp residents of the emergency access connection as a
shortcut to/from Northstar is evidence that the connection was not expected to be used in that manner.

17 Even where a plaintiff has satisfied the threshold procedural requirements, a Brown Act violation will not automatically
invalidate the action taken by the legislative body. (Olson v. Hornbrook Community Services Dist., supra, 33 Cal.App.5th
at p. 517, 245 Cal.Rptr.3d 236.) The plaintiff must show that the violation caused prejudice. (Ibid.) Here, plaintiffs have
not even attempted to show how they were prejudiced by the Board's alleged violations.

18 Depending on the nature of the order or decision, the court may review the sufficiency of the evidence supporting an
administrative order or decision under the “independent judgment” or “substantial evidence” standard. (See Dominey v.
Department of Personnel Administration (1988) 205 Cal.App.3d 729, 740, 252 Cal.Rptr. 620.) The independent judgment
standard applies when the administrative agency is of legislative origin and its decision affects a fundamental vested right.
(Id. at p. 741, 252 Cal.Rptr. 620.) There is no contention in this case that the Board's decision affected a fundamental
vested right.

19 The trial court found the evidence insufficient to determine whether MCCA owns property abutting Mill Site Road. Plaintiffs
argue that the evidence “could not be clearer” that MCCA owns the emergency access road and that the road abuts
Mill Site Road. We find the evidence less than clear. Even if we assume that MCCA owns the property underlying the
emergency access road (lot CCCC), the evidence conflicts on whether the emergency access road and Mill Site Road
abut. On one hand, there is evidence suggesting that Mill Site Road was paved to the Retreat's western property line.
On the other hand, there is evidence showing that a small, unsurveyed “remainder” parcel exists between the end of
Mill Site Road and the western boundary of the Retreat property, over which there is an emergency access easement.
Whether the Martis Camp emergency access road abuts Mill Site Road would seem to depend on whether the unsurveyed
remainder parcel was intended to be part of the Mill Site Road offer for dedication to the public, or intended to serve
as a “spite strip” to prevent Martis Camp from acquiring abutter's rights. In a December 12, 2011 letter, the director of
the CDRA acknowledged the “unsurveyed remainder” issue, and further acknowledged that such property may not have
been included within the county service area zone of benefit for the subdivision, but nevertheless took the position that
the property is part of the public roadway. The Retreat Homeowners disagreed. We express no opinion on the merits
of this issue.

20 Both Heist and Rancho Palos Verdes hold that a determination of public interest in vacating a street is a legislative
determination. (Heist, supra, 163 Cal.App.3d at p. 849, 213 Cal.Rptr. 278; Rancho Palos Verdes, supra, 59 Cal.App.3d
at p. 891, 129 Cal.Rptr. 173.)

21 Plaintiffs raise similar arguments regarding existing use of the road by Northstar staff and public transit vehicles. We
address these arguments elsewhere in this opinion.

22 Contrary to what plaintiffs argue, the abandonment was not conditioned on granting Northstar staff access to Mill Site
Road for ski lift operations and maintenance. This was a proposed condition at the time of the August 4, 2015 meeting,
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but it was dropped as a condition after the parties executed a private access agreement. We refuse to speculate whether
the Board would have abandoned the road in the absence of the access agreement. Therefore, we reject plaintiffs’ claim
that the Board unlawfully conditioned approval on Northstar's continued access.

23 In this case, title reverted back to the fee owner free of the public easement, but subject to reservations for public transit/
emergency access, et cetera.

24 CEQA Guidelines section 15162 implements section 21166. It provides that when an EIR has been certified, no
subsequent EIR shall be prepared unless the lead agency determines, based on substantial evidence in the light of the
whole record, that:
“(1) Substantial changes are proposed in the project which will require major revisions of the previous EIR ... due to
the involvement of new significant environmental effects or a substantial increase in the severity of previously identified
significant effects;
“(2) Substantial changes occur with respect to the circumstances under which the project is undertaken which will require
major revisions of the previous EIR ... due to the involvement of new significant, environmental effects or a substantial
increase in the severity of previously identified significant effects; or
“(3) New information of substantial importance, which was not known and could not have been known with the exercise
of reasonable diligence at the time the previous EIR was certified as complete ... shows any of the following:
“(A) The project will have one or more significant effects not discussed in the previous EIR ...;
“(B) Significant effects previously examined will be substantially more severe than shown in the previous EIR;
“(C) Mitigation measures or alternatives previously found not to be feasible would in fact be feasible and would
substantially reduce one or more significant effects of the project, but the project proponents decline to adopt the mitigation
measure or alternative; or
“(D) Mitigation measures or alternatives which are considerably different from those analyzed in the previous EIR would
substantially reduce one or more significant effects on the environment, but the project proponents decline to adopt the
mitigation measure or alternative.” (CEQA Guidelines, § 15162, subd. (a).)

25 We recognize that at some time between 2010 and 2011, residents began using the emergency access link and Mill Site
Road as a secondary point of ingress/egress for the Martis Camp subdivision, and that the CDRA erroneously determined
that such use did not violate the project conditions of approval. In a separate appeal, we determined, in the context of a
ruling on demurrer, that allegations the County approved such use stated a CEQA violation because such use constituted
a substantial change in the project that could not be authorized without further environmental review. (Tahoe Residents,
supra, C075933.) However, as part of the abandonment of Mill Site Road, the County overruled any prior determinations
that private vehicles were allowed to use the emergency access connection. As a result, we are not here faced with an
allegation that the County substantially changed the project by permitting such use.

26 We do not construe San Mateo Gardens, supra, 1 Cal.5th 937, 207 Cal.Rptr.3d 314, 378 P.3d 687 as authorizing a lead
agency to choose any prior environmental review as long as it has some “informational value.” In San Mateo Gardens, the
Supreme Court was discussing the issue of deciding when proposed changes to a project should be considered a new
project, requiring a new EIR under section 21151, as opposed to changes to a previously approved project, subject to
subsequent environmental review under section 21166. (San Mateo Gardens, at pp. 943-944, 207 Cal.Rptr.3d 314, 378
P.3d 687.) The court held that when an agency proposes changes to a project, it must determine whether the previous
environmental document retains relevance in light of the changes and, if so, whether major revisions to the previous
environmental document nevertheless are required. (Id. at p. 944, 207 Cal.Rptr.3d 314, 378 P.3d 687.) However, the
court acknowledged that the subsequent review provisions apply only to a previously approved project that has been
subject to environmental review; the provisions do not apply if the agency has proposed a new project not previously
analyzed in the original environmental document. (Id. at pp. 949-950, 207 Cal.Rptr.3d 314, 378 P.3d 687.) By parity of
reasoning, we conclude the subsequent review provisions do not apply when an agency approves changes to a different
project subject to a different environmental document.

27 Unlike the Martis Camp EIR, the Retreat EIR never analyzed the traffic-related impacts of Martis Camp vehicles traveling
to/from Northstar via SR 267. It had no reason to since those trips were not direct or indirect impacts of the Retreat project.
(§ 21061 [purpose of EIR is to provide public agencies and the public with information about the likely environmental
effects of the proposed project].) But this does not necessarily mean the County would be required to prepare an SEIR,
since there is nothing to suggest that the impacts from the modified project are any different from the original project
analyzed in the Retreat EIR. We express no opinion here on this issue.

28 Our finding of CEQA violations on other issues does not relieve us from reviewing this contention. (§ 21005, subd. (c).)
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29 Plaintiffs’ argument centers around the map for Martis Camp unit No. 7A, recorded in November 2008, which purports
to grant each residential lot a “non-exclusive roadway easement for ingress and egress over the [emergency access
easement] area at the east end of Schaffer Mill Road.” The intent of this language is not entirely clear. The improvement
plans for that portion of the project, recorded a few months earlier, clearly required the installation of electronic gates on the
emergency access road, along with a traffic sign indicating that the road was restricted to emergency vehicle access only.
Further, there is no evidence in the record that the County undertook any environmental review of the impacts associated
with the grant of the easement. For these reasons, we have doubts whether the language was intended to authorize
residents to use the emergency access area for anything other than emergency ingress and egress. Nevertheless, we
do not attempt to resolve that issue here.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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31 Cal.App.5th 80
Court of Appeal, First District, Division 5, California.

MCCORKLE EASTSIDE
NEIGHBORHOOD GROUP et
al., Plaintiffs and Appellants,

v.
CITY OF ST. HELENA et al.,

Defendants and Respondents.
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|
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As Modified 1/25/2019

Synopsis
Background: Objectors to proposed development of eight-
unit multifamily residential building within city's high density
residential district filed petition for writ of mandate, alleging
that the city's and city council's approval of resolution
granting demolition and design permits to property owner
violated California Environmental Quality Act (CEQA) and
local zoning laws. The Superior Court, Napa County, No.
17CV000205, Michael L. Byrne and Mark S. Boessenecker,
JJ., denied petition. Objectors appealed.

Holdings: The Court of Appeal, Needham, J., held that:

city council did not improperly delegate its decision-making
authority to planning commission;

city council's discretion was limited to design review and did
not extend to addressing environmental effects under CEQA;

issues addressed during design review process did not require
invocation of CEQA review.

Affirmed.

**382  Napa County Superior Court, No. 17CV000205,
Michael L. Byrne; Mark S. Boessenecker, Judges. (Napa
County Super. Ct. No. 17CV000205)

Attorneys and Law Firms

Jeffer Mangels Butler & Mitchell, Matthew D. Hinks; Jackson
Lewis P.C., David Bradshaw and Mintz Levin Cohn Ferris
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Opinion

NEEDHAM, J.

*85  Appellants McCorkle Eastside Neighborhood Group
and St. Helena Residents for an Equitable General Plan
opposed the development of an eight-unit multifamily
residential building at 632 McCorkle Avenue. They filed
a lawsuit challenging the actions of respondents the City
of St. Helena (City) and the City Council of St. Helena
(City Council) in approving a resolution granting demolition
and design review permits to property owner and real party
in interest Joe McGrath. When the trial court denied their
petition for peremptory and administrative writ of mandate
(Code Civ. Proc., §§ 1085, 1094.5), appellants filed this
appeal. Appellants contend (1) the City violated the California
Environmental Quality Act (CEQA; Govt. Code, § 21000 et
seq.) because the City Council failed to consider aspects of the
project other than design review; and (2) the City abused its
discretion under CEQA by approving the demolition permit
and design review without requiring an environmental impact
report (EIR) based on its determination that the proposed
project met the requirements for a class 32 (infill) categorical
exemption under 14 California Administrative Code section
15332 (CEQA Guidelines). We affirm.

I. BACKGROUND

The planning and zoning law establishes the authority of
most local governmental entities to regulate the use of
land. (Topanga Assn. for a Scenic Community v. County of
Los Angeles (1974) 11 Cal.3d 506, 518–519, fn. 18, 113
Cal.Rptr. 836, 522 P.2d 12.) “Zoning laws regulate land
uses in two basic ways. Some uses are permitted as a
matter of right if the uses conform to the zoning ordinance.
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Other sensitive land uses require discretionary administrative
approval pursuant to criteria in the zoning ordinance. ( [Govt.
Code,] § 65901.) They require a conditional use permit.”
(Neighborhood Action Group v. County of Calaveras (1984)
156 Cal.App.3d 1176, 1183, 203 Cal.Rptr. 401.) A conditional
use permit contemplates the review of **383  individual
applications using sound principles of zoning and planning
and is discretionary by nature. (See Breakzone Billiards v.
City of Torrance (2000) 81 Cal.App.4th 1205, 1224, 97
Cal.Rptr.2d 467.)

In 2015, the City began the process for amending the
housing element of its general plan to conform with state
policies by committing to eliminate the conditional use permit
requirement for multifamily dwellings within high density
residential (HR) districts. In 2016, the City amended its
zoning *86  ordinance to comply with this commitment.
Section 17.44.020c of the St. Helena Municipal Code
makes “[m]ultiple-family dwellings, apartments and dwelling
groups consistent with the density requirements of this
chapter” a permitted use within the HR district. Section
17.44.030 provides a list of uses requiring use permits, and
multifamily dwellings are not on that list. Design review is
still required for multifamily residential units within an HR
district under section 17.44.040.

Real party in interest Joe McGrath purchased the half-acre lot
at 632 McCorkle Avenue, an area within the City's HR district,
intending to build multifamily dwellings on the property.
The lot contained a dilapidated single-family home and its
soil had been contaminated with lead by a prior occupant.
McGrath committed to remediating this contamination with
Napa County. He submitted an application for a demolition
permit to demolish the existing structure as well as a design
review plan for the proposed eight units. The application was
deemed complete by the City's Planning Commission staff
in October 2016, who prepared a report concluding (1) the
proposed project fell within the class 32 infill exemption of
CEQA Guidelines section 15332 and was thus exempt from
CEQA; and (2) the project met the criteria for design review.

The project came before the full Planning Commission
in a hearing held on December 6, 2016. It was opposed
by several neighbors and by appellants, who argued the
project should not be approved because: (1) the site of
the proposed development was contaminated; (2) McCorkle
Avenue contains no storm drains and routinely floods; (3)
there is little public open space in the area and children
are required to play in the street; (4) the space required for

a firetruck turnaround was not adequate; (5) the proposed
project was located in a historical district, and was not
consistent with the design of four historical homes located
across the street; and (6) the proposed project was next door to
the pending multifamily Brenkle project, and the cumulative

effects of those projects would be significant.1 The City
Attorney advised the Planning Commission that because the
St. Helena Municipal Code now did not require issuance of
a use permit for multifamily dwellings in HR districts, the
commission was required to approve the project so long as it
met the design review criteria. Issues pertaining to use, such
as parking, traffic, safety and soil remediation, were not to
be considered. The City Attorney indicated he was confident
that a class 32 exemption applied to the project under CEQA
Guidelines section 15332, but that in any event CEQA would
not apply to a nondiscretionary project such as this.

*87  The Planning Commission approved the demolition and
design review permits by a two-to-one vote in a resolution
dated December 6, 2016. It found the project was exempt
**384  from CEQA under CEQA Guidelines section 15332

and would not cause any significant environmental effects.
One commissioner who voted in favor of the project noted
on the record this was “a tough one,” but she had voted to
approve “based on what the restrictions of our discussion and
our—our jurisdiction are, specific to design review.”

Appellants appealed to the City Council.2 A hearing was held
on January 24, 2017. The City Attorney advised the City
Council it was limited to “the design aspects of this project”
and reiterated that a class 32 exemption applied but if it did
not, review was still limited due to there being no use permit
required.

The City Council voted three to two to deny the appeal
and approve the action of the Planning Commission. It
issued a resolution making findings in support of its approval
for design review. It additionally made findings in the
resolution that the project was consistent with the general
plan's goals of permitting infill development, encouraging
a mix of housing types and prices, addressing workforce
housing, encouraging higher density where appropriate,
and allowing the conversion of single-family homes to
multifamily housing. The resolution addressed specifically
the arguments that the project was not consistent with the
general plan.

The resolution also found that a class 32 infill exemption
to CEQA applied and specifically found the proposed
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project would not “result in any significant effects relating
to traffic, noise, air quality or water quality” within the
meaning of CEQA Guidelines section 15332, subdivision (d).
The resolution stated the CEQA exemption was consistent
with the City's limited discretion to consider or address
environmental impacts: “Multifamily residential land uses are
permitted by right in the HR District. Thus, in the context
of this design review approval, the Planning Commission's
authority/discretion is limited to (design related) concerns
stemming from the only discretionary actions required for
project approval. The City Council's discretion on appeal
is similarly limited. Section 17.164.010 of the Zoning
Ordinance expressly restricts the Planning Commission's
and City Council's discretion during design review to the
general form, spatial relationships and appearances of the
project's proposed design, and Section 17.164.040C expressly
precludes the Planning Commission and City Council from
disapproving a proposal for non-design related reasons. ...
[¶] Accordingly, the City's discretion, and thus scope of its
CEQA review, is limited to design issues such as scale,
*88  orientation, bulk, mass, materials, and colors, and it

has no authority or ability to meaningfully address non-
design related issues or impacts by imposing conditions
of approval or mitigation measures. ... The Council takes
quasi-adjudicative notice of case law that has determined
that, in situations where an agency's discretion to deny or
consider a particular activity is limited (such as the proposed
residential land use at the project site) its approval decision
is considered ministerial and CEQA does not apply or CEQA
review is limited to the extent of the discretion.” The City
Council found that even if the project was not exempt
from CEQA under the class 32 infill exemption, “and some
level of CEQA review thus were required, the City would
nevertheless be allowed to undertake only limited review
based on design-related environmental issues, not the use-
related issues  **385  asserted by the appellants’ argument.
The Council finds that City staff has demonstrated that the
project will not result in any significant impacts, whether
design-related or otherwise, and the appellants have not
provided any substantial evidence to the contrary.”

Appellants filed a petition for writ of mandate and first
amended petition for writ of mandate against the City and City
Council, alleging violations of CEQA and local zoning laws.
The City and City Council answered and, after briefs were
filed, a hearing was held. The trial court denied the petition.

II. DISCUSSION

A. Standard of Review
We review an agency's determination that CEQA does not
apply to a project for abuse of discretion. (Pub. Res. Code,
§§ 21168 [quasi-adjudicative proceedings], 21168.5 [quasi-
legislative decisions]; Gentry v. City of Murrieta (1995) 36
Cal.App.4th 1359, 1374–1375, 43 Cal.Rptr.2d 170.) “Abuse
of discretion is shown if (1) the agency has not proceeded
in a manner required by law, or (2) the determination is
not supported by substantial evidence.” (Gentry, at p. 1375,
43 Cal.Rptr.2d 170.) On appeal, our task is the same as
the trial court's, and we review the administrative record
independently. (Id., at pp. 1375–1376, 43 Cal.Rptr.2d 170.)
The legal determination of whether an approval is exempt
from CEQA as a ministerial action is reviewed de novo.
(Friends of Juana Briones House v. City of Palo Alto (2010)
190 Cal.App.4th 286, 303, 118 Cal.Rptr.3d 324.) So is the
interpretation of any local ordinance. (Brookside Investments,
Ltd. v. City of El Monte (2016) 5 Cal.App.5th 540, 548, fn. 4,
209 Cal.Rptr.3d 863.)

B. General Principles
“ ‘The basic purposes of CEQA are to: [¶] (1) Inform
governmental decision makers and the public about the
potential, significant environmental *89  effects of proposed
activities. [¶] (2) Identify ways that environmental damage
can be avoided or significantly reduced. [¶] (3) Prevent
significant, avoidable damage to the environment by
requiring changes in projects through the use of alternatives
or mitigation measures when the governmental agency
finds the changes to be feasible. [¶] (4) Disclose to the
public the reasons why a governmental agency approved
the project in the manner the agency chose if significant
environmental effects are involved.’ ( [CEQA Guidelines],
§ 15002).” (Tomlinson v. County of Alameda (2012) 54
Cal.4th 281, 285–286, 142 Cal.Rptr.3d 539, 278 P.3d 803
(Tomlinson).) CEQA is designed to compel government to
make decisions with environmental consequences in mind.
(Laurel Heights Improvement Assn. v. Regents of University
of California (1988) 47 Cal.3d 376, 393, 253 Cal.Rptr. 426,
764 P.2d 278.)

“To achieve these goals, CEQA and the implementing
regulations provide for a three-step process. In the first step,
the public agency must determine whether the proposed
development is a ‘project,’ that is, ‘an activity which may
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cause either a direct physical change in the environment,
or a reasonably foreseeable indirect physical change in the
environment’ undertaken, supported, or approved by a public
agency. ( [Pub. Resources Code], § 21065.) [¶] The second
step of the process is required if the proposed activity is a
‘project.’ The public agency must then decide whether it is
exempt from compliance with CEQA under either a statutory
exemption ( [Pub. Resources.Code], § 21080) or a categorical
exemption set forth in the regulations ( [Pub. Resources
Code], § 21084, subd. (a); [CEQA **386  Guidelines], §
15300). A categorically exempt project is not subject to
CEQA, and no further environmental review is required.
[Citations.] If the project is not exempt, the agency must
determine whether the project may have a significant effect
on the environment. If the agency decides the project will
not have such an effect, it must ‘adopt a negative declaration
to that effect.’ ( [Pub. Resources Code], § 21080, subd.
(c); see [CEQA Guidelines], § 15070; [citation].) Otherwise,
the agency must proceed to the third step, which entails
preparation of an [EIR] before approval of the project. (
[Pub. Resources Code], §§ 21100, subd. (a), 21151, subd.
(a).)” (Tomlinson, supra, 54 Cal.4th at p. 286, 142 Cal.Rptr.3d
539, 278 P.3d 803.)

CEQA applies only to “discretionary projects proposed to
be carried out or approved by public agencies ....” (Pub.
Res. Code § 21080, italics added.) A “discretionary project”
is defined as one “which requires the exercise of judgment
or deliberation when the public agency or body decides to
approve or disapprove a particular activity, as distinguished
from situations where the public agency or body merely has to
determine whether there has been conformity with applicable
statutes, ordinances, or regulations.” (CEQA Guidelines,
§ 15357.) The “touchstone” for determining whether an
agency is required to prepare an EIR is whether the agency
could meaningfully address any environmental concerns that
might be *90  identified in the EIR: “ ‘As applied to
private projects, the purpose of CEQA is to minimize the
adverse effects of new construction on the environment. To
serve this goal the act requires assessment of environmental
consequences where government has the power through its
regulatory powers to eliminate or mitigate one or more
adverse environmental consequences a study could reveal.
[¶] Thus the touchstone is whether the approval process
involved allows the government to shape the project in any
way which could respond to any of the concerns which might
be identified in an environmental impact report. (San Diego
Navy Broadway Complex Coalition v. City of San Diego
(2010) 185 Cal.App.4th 924, 933, 110 Cal.Rptr.3d 865 (San

Diego Navy), citing Friends of Westwood, Inc. v. City of Los
Angeles (1987) 191 Cal.App.3d 259, 266–267, 235 Cal.Rptr.
788 (Friends of Westwood ) And when is government
foreclosed from influencing the shape of the project? Only
when a private party can legally compel approval without
any changes in the design of its project which might
alleviate adverse environmental consequences.” (Friends of
Westwood, at p. 267, italics omitted.)

When a project involves both discretionary and non-
discretionary actions, it will be deemed discretionary.
(Friends of Westwood, supra, 191 Cal.App.3d at 270, 235
Cal.Rptr. 788.) However, the discretionary component of
the action must give the agency the authority to consider
a project's environmental consequences to trigger CEQA.
(Sierra Club v. Napa County Bd. of Supervisors (2012) 205
Cal.App.4th 162, 179, 139 Cal.Rptr.3d 897 (Sierra Club);
San Diego Navy, supra, 185 Cal.App.4th at p. 934, 110
Cal.Rptr.3d 865.)

C. Nondelegation
Appellants argue the City and City Council did not proceed in
the manner required by law. Appellants cite authority stating
that CEQA requires a decision by the elected City body—
here, the City Council—and contend that no such decision
was made in this case because the City Council did not
consider issues unrelated to aesthetics when determining that
CEQA did not apply. We disagree.

In support of their argument, appellants rely on **387
Vedanta Society of Southern California v. California Quartet,
Ltd. (2000) 84 Cal.App.4th 517, 534–535, 100 Cal.Rptr.2d
889 and Kleist v. City of Glendale (1976) 56 Cal.App.3d
770, 779, 128 Cal.Rptr. 781. Those decisions stand for the
uncontroversial proposition that the elected decision makers
of a local body have the ultimate responsibility for making
a decision under CEQA and delegation is inconsistent with
that rule. (Vedanta, at pp. 534–535; Kleist, at p. 779.) Here,
the unelected Planning Commission found the project exempt
and appellants took an appeal to the full elected City Council.
The City Council held a full hearing and issued findings
on this appeal. There was no improper delegation *91  of
the City's authority under CEQA. (Cf. Greenebaum v. City
of Los Angeles (1984) 153 Cal.App.3d 391, 402–403, 200
Cal.Rptr. 237 [city council reviewed and considered EIR and
did not improperly delegate that responsibility to planning
department's deputy advisory agency].)
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The City Council did approve the project without requiring
an EIR or issuing a negative declaration, finding the class 32
infill exemption applied and in any event it could not consider
issues other than design review in light of the local ordinance.
Appellants argue that because the City Council limited its
review of environmental issues, the case is akin to Vedanta.
We disagree. In Vedanta, the court reversed after it found that
a tie vote during an appeal to the board of supervisors, which
left the decision of the planning commission in that case intact
by default, did not amount to the required consideration by
the board. (Vedanta, supra, 84 Cal.App.4th at p. 527, 100
Cal.Rptr.2d 889.) But the City Council in this case did act
—just not in the way that appellants had hoped. As we shall
explain, the City Council properly limited the scope of its
review as required by the ordinance. But it did not abdicate
its duty to act, and did not delegate its ultimate duty to the
Planning Commission in so doing.

Sections 17.08.060, 17.08 180A and 17.08 180H of the St.
Helena Municipal Code did not require the City Council to
consider the environmental consequences of a multifamily
project in an HR district as appellants suggest. Collectively,
those ordinances provide that an appeal of a decision by the
Planning Commission may be taken to the full City Council,
that the City Council's review is de novo, and that the final
decisionmaking body (here, the City Council) may modify a
proposed discretionary project. They do not expand the City
Council's discretion beyond the language of the Municipal
Code itself.

D. Applicability of Class 32 Infill Exemption
Appellants complain the City Council's decision to deny the
appeal was unsupported because it did not consider the whole
of the project before approving it. Appellants contend that
before the City Council could properly adopt a class 32 infill
exemption under CEQA Guidelines section 15332, it was
required by the terms of that exemption to determine whether
the proposed project would “ ‘result in any significant effects
relating to traffic, noise, air quality or water quality.’ ” (See
CEQA Guidelines, § 15332, subd. (d).) They also contend
the City Council should have considered the applicability of
a blanket exception to this categorical exemption, as set forth
in CEQA Guidelines section 15300.2, which provides, “[a]
categorical exemption shall not be used for an activity where
there is a reasonable possibility that the activity will have a
significant effect on the environment  *92  due to unusual
circumstances.” (CEQA Guidelines § 15300.2, subd. (c);
Banker's Hill, Hillcrest, Park West Community Preservation
Group v. City of San Diego (2006) 139 Cal.App.4th 249, 260,

42 Cal.Rptr.3d 537.) Appellants argue the City Council took
the City Attorney's advice **388  and failed to consider any
environmental issues relating to this project.

Assuming the City Council did not consider traffic, noise or
air and water quality for purposes of the Class 32 exemption
despite its findings to the contrary, it nonetheless properly
found that its discretion was limited to design review, given
that no use permit was required for multifamily housing in
HR districts. (See Friends of Davis v. City of Davis (2000) 83
Cal.App.4th 1004, 1010–1011, 100 Cal.Rptr.2d 413 (Friends
of Davis) [when use is consistent with local zoning and a use
permit either is not required or has been obtained, issuance
of building permit is usually ministerial act].) It also found,
appropriately, that the issues addressed during design review
did not require the separate invocation of CEQA.

“A city is not, pursuant to general law, required to have
a design review ordinance. Accordingly, where, as here, a
city chooses to impose such an additional level of review,
it is for the city to determine the scope that such review
will entail.” (Friends of Davis, supra, 83 Cal.App.4th at p.
1014, 100 Cal.Rptr.2d 413.) “The Guidelines recognize that
the application of CEQA to a local ordinance is dependent
upon the scope and interpretation of the local ordinance,
rather than vice versa. ... The Guidelines note[d] that CEQA
does not grant an agency new powers independent of the
powers granted by other laws. (Guidelines, § 15040, subd.
(a).) Rather, the exercise of an agency's authority under a
particular law must be within the scope of the agency's
authority provided by that law and must be consistent with
express or implied limitations provided by other laws.” (Id. at
pp. 1014–1015, 100 Cal.Rptr.2d 413.)

In this case, the City Council found the design review
ordinances prevented it from disapproving the project for
non-design related matters. This was correct. Under section
17.164.020 of the St. Helena Municipal Code, “The purpose
of design review is: [¶] A. To promote those qualities in
the environment which bring value to the community; [¶]
B. To foster the attractiveness and functional utility of the
community as a place to live and work; [¶] C. To preserve
the character and quality of our heritage by maintaining the
integrity of those areas which have a discernible character or
are of special historic significance; [¶] D. To protect certain
public investments in the area; [¶] E. To encourage, where
appropriate, a mix of uses within permissible use zones;
[¶] F. To raise the level of community expectations for the
quality of its environment.” Under section 17.164.030, the
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Planning Commission (and City Council) should consider the
following: “1. Consistency and compatibility with applicable
elements of the general *93  plan; [¶] 2. Compatibility of
design with the immediate environment of the site; [¶] 3.
Relationship of the design to the site; [¶] 4. Determination
that the design is compatible in areas considered by the
board as having a unified design or historical character; [¶] 5.
Whether the design promotes harmonious transition in scale
and character in areas between different designated land uses;
[¶] 6. Compatibility with future construction both on and off
the site; [¶] 7. Whether the architectural design of structures
and their materials and colors are appropriate to the function
of the project; [¶] 8. Whether the planning and siting of the
various functions and buildings on the site create an internal
sense of order and provide a desirable environment for
occupants, visitors and the general community; [¶] 9. Whether
the amount and arrangement of open space and landscaping
are appropriate to the design and the function of the structures;
[¶] 10. Whether access to the property and circulation systems
are safe and convenient **389  for pedestrians, cyclists and
vehicles; [¶] 11. Whether natural features and vegetation
are appropriately preserved and integrated with the project;
[¶] 12. Whether the materials, textures, colors and details
of construction are an appropriate expression of its design
concept and function and whether they are compatible with
the adjacent and neighboring structures and functions; [¶]
13. Whether the landscape design concept for the site, as
shown by the relationship of plant masses, open space,
scale, plant forms and foliage textures and colors create
a desirable and functional environment and whether the
landscape concept depicts an appropriate unity with the
various buildings on the site; [¶] 14. Whether sustainability
and climate protection are promoted through the use of
green building practices such as appropriate site/architectural
design, use of green building materials, energy efficient
systems and water efficient landscape materials.”

The City Council made extensive findings pertaining to these
elements and found that the proposed project met all of them.
It concluded that CEQA review was “limited to design issues
such as scale, orientation, bulk, mass, materials and colors,”
and the proposed project would not result in design-related
CEQA impacts. These findings were supported by substantial
evidence and must be upheld on appeal. (See Breneric
Associates v. City of Del Mar (1998) 69 Cal.App.4th 166,
175–176, 81 Cal.Rptr.2d 324 [applying substantial evidence
standard to decision on design review].)

Appellants’ complaints about the project include its
appearance relative to the historical homes in the area. This
does not mean review under CEQA was required. “[W]e do
not believe that our Legislature in enacting CEQA... intended
to require an EIR where the sole environmental impact is
the aesthetic merit of a building in a highly developed area.
[Citations.] To rule otherwise would mean that an EIR would
be required for every urban building project that is not
exempt under CEQA if enough people could be marshaled
to complain about how it will look. While there may be
situations *94  where it is unclear whether an aesthetic
impact like the one alleged here arises in a ‘particularly
sensitive’ context ( [CEQA] Guidelines, § 15300.2[, subd.(c)
exemption shall not be granted ‘where there is a reasonable
possibility the activity will have a significant effect on the
environment due to unusual circumstances”] ) where it could
be considered environmentally significant, this case does not
test that boundary.” (Bowman v. City of Berkeley (2004)
122 Cal.App.4th 572, 592, 18 Cal.Rptr.3d 814 (Bowman).)
While local laws do not preempt CEQA, “aesthetic issues
like the one raised here are ordinarily the province of local
design review, not CEQA.” (Id. at p. 593, 18 Cal.Rptr.3d
814.) “Where a project must undergo design review under
local law, that process itself can be found to mitigate purely
aesthetic impacts to insignificance, even if some people
are dissatisfied with the outcome. A contrary holding that
mandated redundant analysis would only produce needless
delay and expense.” (Id. at p. 594, 18 Cal.Rptr.3d 814.)
St. Helena is not as urbanized as Berkeley, the site of the
project in Bowman, but the principles of that case apply to the
design review in this case, which cannot be used to impose

environmental conditions.3

**390  Appellants argue that because the City had discretion
to conduct design review the entire project was discretionary
and subject to CEQA. (See CEQA Guidelines § 15268, subd.
(d).) They rely on authorities stating that where a project
involves both discretionary and ministerial approvals, the
entire project will be deemed discretionary. (E.g., Friends of
Westwood, supra, 191 Cal.App.3d at p. 270, 235 Cal.Rptr.
788; Day v. City of Glendale (1975), 51 Cal.App.3d 817,
823, 124 Cal.Rptr. 569; People v. Department of Housing
and Community Dev. (1975) 45 Cal.App.3d 185, 193–194,
119 Cal.Rptr. 266.) But this rule applies only when the
discretionary component of the project gives the agency
the authority to mitigate environmental impacts. (See Sierra
Club supra, 205 Cal.App.4th at p. 179, 139 Cal.Rptr.3d 897;
San Diego Navy, supra, 185 Cal.App.4th at p. 934, 110
Cal.Rptr.3d 865.)
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Because of the City's lack of any discretion to address
environmental effects, it is unnecessary to rely on the class
32 exemption and equally unnecessary to spend much time
on appellants’ contention that the proposed project did not
qualify for an exemption because it was not consistent with
the general plan. (CEQA Guidelines, § 15332(a), subd.) We
note the City Council found the proposed project consistent
with the general plan and addressed appellants’ arguments
to the contrary in great detail. In light of these findings,
which are supported by the evidence, it did not abuse its
discretion in finding the proposed project was consistent with
the general *95  plan. (See Orange Citizens for Parks &
Recreation v. Superior Court (2016) 2 Cal.5th 141, 154–155,
211 Cal.Rptr.3d 230, 385 P.3d 386 [review as to whether city
erred in finding project consistent with general plan limited
to abuse of discretion].)

It is also unnecessary to resolve whether the class 32 infill
exemption was inapplicable due to an exception because
“there is a reasonable possibility that the activity will have
a significant effect on the environment due to unusual
circumstances.” (CEQA Guidelines, § 15300.2, subd. (c).)
Because CEQA was limited in scope to design review
whether or not the class 32 exemption applied, any exception
to the exemption was irrelevant. In any event, the subdivision
establishing the exception applies only when the challenger

proves both an unusual circumstance and a significant
environmental effect as a result of that circumstance.
(Berkeley Hillside Preservation v. City of Berkeley (2015)
60 Cal.4th 1086, 1105, 184 Cal.Rptr.3d 643, 343 P.3d 834;
Walters v. City of Redondo Beach (2016) 1 Cal.App.5th 809,
819–820, 205 Cal.Rptr.3d 157.) Nothing about the proposed
project was “unusual” within the meaning of the CEQA

Guidelines.4

III. DISPOSITION

The judgment is affirmed. Ordinary costs on appeal are
awarded to respondents.

Simons, Acting P. J., and Bruiniers, J.,5 concurred.
On January 25, 2019, the opinion was modified to read as
printed above. Appellants' petition for review by the Supreme
Court was denied April 17, 2019, S254496.

All Citations

31 Cal.App.5th 80, 242 Cal.Rptr.3d 379, 19 Cal. Daily Op.
Serv. 502, 2019 Daily Journal D.A.R. 337

Footnotes
1 Some of these arguments challenge the existing environment's effect on future users of the project. Analysis was not

required under CEQA for this purpose. (California Bldg. Industry Assn. v. Bay Area Air Quality Management District
(2015) 62 Cal.4th 369, 386, 196 Cal.Rptr.3d 94, 362 P.3d 792.)

2 Under sections 17.164.080 and 17.08.180(A) of the St. Helena Municipal Code, a land use application in the City of St.
Helena is heard initially by the Planning Commission and is appealable to the City Council.

3 It is unnecessary to resolve respondents’ contention that appellants have forfeited their claim that the design review
ordinances themselves contain language that renders CEQA applicable in this case. (See North Coast Rivers Alliance
v. Marin Water Dist. Bd. (2013) 216 Cal.App.4th 614, 623–624, 157 Cal.Rptr.3d 240.)

4 We deny as unnecessary real party in interest's request for judicial notice, filed July 27, 2018.

5 Retired Associate Justice of the Court of Appeal, First Appellate District, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
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165 Cal.App.3d 357, 212 Cal.Rptr. 127

MIRA MONTE HOMEOWNERS
ASSOCIATION et al.,

Plaintiffs and Appellants,
v.

COUNTY OF VENTURA, Defendant and
Respondent; EUGENE WEBB et al., Real

Parties in Interest and Respondents.

Civ. No. B008181.
Court of Appeal, Second District, California.

Mar 7, 1985.

SUMMARY

Following certification of an environmental impact report
prepared for a proposed subdivision, it was discovered that
one of the streets would encroach into a wetlands more than
anticipated in the report. The wetland area was the location of
rare plant species endemic to that habitat. The county board of
supervisors nevertheless certified the environmental impact
report as complete, conditionally approved the subdivision
tract map and adopted findings that the newly discovered
impacts were adequately mitigated by the present design
of the tentative map and the conditions of approval, which
included newly formulated conditions. Plaintiffs sought a writ
of mandate to compel the county to set aside its certification
of the environmental impact report and tentative tract map
approval for failing to prepare a subsequent or supplemental
environmental impact report as allegedly required by the
California Environmental Quality Act (Pub. Resources Code,
§ 21000 et seq.). The trial court denied the petition. (Superior
Court of Ventura County, No. 82837, William L. Peck, Judge.)

The Court of Appeal reversed and remanded with directions,
holding that the discovery that one of the streets would
encroach into the wetlands more than anticipated in the
environmental impact report involved a significant effect
which required further evaluation by way of a subsequent
or supplemental environmental impact report prior to any
project approval (Pub. Resources Code, § 21166), and
that the environmental impact report therefore was legally
inadequate. It also held the county's imposition of additional
conditions and administrative findings regarding mitigation
did not cure its failure to proceed as required by law, even if
compliance would have resulted in the identical findings and

determination. (Opinion by Abbe, J., with Stone, P. J., and
Gilbert, J., concurring.) *358

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b)
Pollution and Conservation Laws § 1.2--California
Environmental Quality Act--Environmental Impact Report;
Negative Declarations--Subsequent and Supplemental
Reports--Wetlands Encroachment.
Following certification of an environmental impact report
prepared for a proposed subdivision, the discovery that one
of the streets would encroach into a wetlands more than
anticipated in the report involved a significant environmental
effect by eliminating a portion of the wetlands, thereby
restricting the range of a rare and endangered plant endemic
to the wetlands, which required further evaluation by way of
a subsequent or supplemental environmental impact report
prior to any project approval (Pub. Resources Code, §
21166). Thus, the original environmental impact report was
legally inadequate. The county's imposition of additional
conditions and administrative findings regarding mitigation
did not cure its failure to proceed as required by law, even
if compliance would have resulted in the identical findings
and determination. The value of an environmental impact
report is as an informational document, and the failure to
prepare a subsequent or supplemental report deprived the
public of meaningful participation regarding the issue of
wetlands degradation.

[See Cal.Jur.3d, Pollution and Conservation Laws, § 1.2;
Am.Jur.2d, Pollution Control, § 23 et seq.]

(2)
Pollution and Conservation Laws § 1.2--California
Environmental Quality Act--Environmental Impact Reports;
Negative Declarations--Review.
In reviewing an environmental impact report a paramount
consideration is the right of the public to be informed in
such a way that it can intelligently weigh the environmental
consequences of any contemplated action and have an
appropriate voice in the formulation of any decision. Only
through an accurate view of the project may affected
outsiders and public decisionmakers balance the proposal's
benefit against its environmental cost, and consider mitigation
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measures, assess the advantage of terminating the proposal
and weigh other alternatives in the balance.

(3)
Pollution and Conservation Laws § 1.2--California
Environmental Quality Act--Environmental Impact Reports;
Negative Declarations--Adequacy.
An accurate, stable and finite project description is the
sine qua non of an informative and legally sufficient
environmental *359  impact report. The defined project and
not some different project must be the report's bona fide
subject.

COUNSEL
Chase Mellen III and Philip A. Seymour for Plaintiffs and
Appellants.
No appearance for Defendant and Respondent.
Nielson & Wedding, Lindsay F. Nielson and Jo Ann M.
Wedding for Real Parties in Interest and Respondents.

ABBE, J.

Mira Monte Homeowners Association and Craig Brainard
appeal from a judgment denying their petition for writ of
mandate. Appellants seek to compel respondent “County of
Ventura, by and through its Board of Supervisors” to set
aside its certification of an environmental impact report (EIR)
and its associated tentative tract map approval for failing to
prepare a subsequent or supplemental EIR as required by

the California Environmental Quality Act (CEQA)1 They
further seek to prevent respondent and the real parties in
interest, Eugene Webb and Richard McGee (the developers),
from carrying out the project until CEQA's requirements are
met. This court issued a temporary stay order staying the
Board's approval of tentative tract map No. 3720 pending final
disposition of this appeal.

We reverse the judgment.

Facts
The proposed project which is the subject of this appeal
involves the subdivision of a 22.89-acre tract into residential
lots and construction of modular homes. The site contains
a fragile wetland area and vernal pool, which is a small
hardpan-floored depression that fills with water during the
winter and engenders plant growth as it dries. It is the location
of rare plant species endemic to that habitat. *360

The County of Ventura (County), the lead agency,2

determined that the project might have a significant
effect on the environment. This determination necessitated
preparation of an EIR and performance of an environmental

review. (§ 21151; State CEQA Guidelines (Guidelines)3

§§ 15064, 15081.) By law, an EIR must identify and
examine the following: significant environmental effects of a
proposed project, feasible mitigation measures, unavoidable
significant effects, significant irreversible environmental
changes, and alternatives to the proposed action. (§§ 21061,
21100; Guidelines, § 15126.) The review process involves
preparation of a draft EIR, consultation with other public
agencies, public review of the draft, and evaluation of and
response to comments received. (§§ 21153, 21080.3, 21080.4,
21092; Guidelines, §§ 15081-15088.)

Early in the environmental review process, the County
learned that the project as proposed placed a number of
lots within or directly adjacent to the area identified as
wetlands. Thereafter, the project was revised to eliminate the
encroaching lots and the County's review continued on the
assumption that the development would not physically invade

the wetland area.4

Before approving the project, the County was required to

certify that a final EIR5 had been completed in compliance
with CEQA and that the decisionmaking body had reviewed
and considered the document. (§ 21151; Guidelines, § 15090.)
Also prior to project approval, the County was required to
make findings that it had, to the extent of its jurisdiction and
authority, imposed changes or alterations in the project which
would avoid or substantially lessen the significant effects
identified in the EIR or that the unmitigated significant effects
were outweighed by the project's benefits. (§§ 21081, 21002,
21002.1; Guidelines, §§ 15091-15093.)

On January 20, 1984, four days prior to a hearing held by
the board of supervisors (Board) regarding EIR certification
and approval of the associated tentative tract map, County
staff discovered, through a resurvey of the *361  project site,

a previously unidentified encroachment upon the wetlands.6

At the Board's January 24, 1984 hearing, the County
conservationist testified regarding the resurvey: “We did, in
fact, find that E Street does protrude into this wetland more
than we had identified when we first reviewed the EIR ....”
The encroachment was approximately a quarter of an acre
greater than previously thought. He attributed the discrepancy
to the fact that a vernal pool fills during the winter and then
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gradually dries. The study was conducted during the summer
months. The conservationist further testified: “So, in the field,
the applicant agreed to excavate other areas just east of E
Street there, down to a level which would promote, hopefully,
a vernal pool situation. We have no guarantee that that's going
to occur.”

A staff planner testified that additional conditions of tentative
tract map approval, which had been developed since the
discovery of the encroachment for the purpose of mitigating
that impact, were being recommended to the Board. These
new conditions required the developers to excavate an
area adjacent to “E” Street to create a vernal pool habitat
and submit a wetland management plan for the wetland
preservation area east of “E” Street.

Also testifying at the Board's hearing on behalf of appellants
was a senior museum scientist from the University of
California at Santa Barbara. He explained that the vernal pool
habitat, which was sensitive to environmental alterations,
currently occurred on both sides of the proposed road. He
further stated that 22 rare plant species, not all mentioned in
the EIR, occurred at the project site. One species, he claimed,
was last reported in the location of the proposed road.
Representatives from the California Native Plant Society and
the Sierra Club concurred with his testimony.

Following the hearing, the Board certified the EIR as
complete and conditionally approved the tentative tract map.
It also adopted the planning commission's findings that the
significant effects of the project, with the exception of two
impacts not here relevant, had been eliminated or adequately
mitigated by the present design of the tentative map and the
conditions of approval, which included the newly formulated
conditions. *362

The County filed a notice of determination regarding its
project approval on January 30, 1984. (§ 21152, Guidelines, §
15094.) A petition for writ of administrative mandamus was
filed on February 29, 1984. (§ 21167.)

Discussion
The issue before us is whether the Ventura County Board of
Supervisors abused its discretion under CEQA by certifying
the EIR under consideration as complete and granting
approval of tentative tract map No. 3720 without first
preparing a subsequent or supplemental EIR. Abuse of
discretion is established if the Board did not proceed as
required by law, if its determination was not supported by

its findings, or its findings were not supported by substantial
evidence. (§ 21168; Code Civ. Proc., § 1094.5, subd. (b).)

Adequacy of the EIR
Appellants contend that the EIR as certified is inadequate
in that it fails to identify the environmental effects of
the newly discovered encroachment or discuss feasible
mitigation measures. They further assert that the County was
required to prepare a subsequent or supplemental EIR in the
face of this discovery. Real parties in interest counter that the
significant adverse impact of the project's encroachment upon
the wetlands and endemic plant populations was adequately
identified and addressed in the EIR. They claim that “there
was no need to isolate the issue of the E Street encroachment
from the broader issue...of encroachment of the project.”
They further argue that the Board made the necessary findings
regarding mitigation of the significant effects and their
findings were supported by substantial evidence.

Once an environmental impact report has been properly
prepared for a project, CEQA requires a subsequent EIR
only where “one or more of the following events occur: [¶]
(a) Substantial changes are proposed in the project which
will require major revisions of the environmental impact
report. [¶] (b) Substantial changes occur with respect to the
circumstances under which the project is being undertaken
which will require major revisions in the environmental
impact report. [¶] (c) New information, which was not
known and could not have been known at the time the
environmental impact report was certified as complete,

becomes available.” (§ 21166.)7 If any of these events occur
prior to project approval, a subsequent EIR must be *363
prepared before approval is granted. (Guidelines, § 15162,
subd. (b).) Preparation of an additional EIR involves the same
environmental review process applicable to an initial EIR.

Our inquiry focuses on whether the newly discovered
“E” Street encroachment involves a substantial change in
circumstances within the meaning of section 21166, since no
changes in the project were proposed and the new information
was available at the time the EIR was certified. Guidelines
section 15162 directs that an additional EIR be prepared
where “...[s]ubstantial changes occur with respect to the
circumstances under which the project is undertaken, such as
a substantial deterioration in the air quality where the project
will be located, which will require important revisions in
the previous EIR...due to the involvement of new significant
environmental impacts not covered in a previous EIR....”
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“'Significant effect on the environment' means a
substantial, or potentially substantial, adverse change in the
environment.” (§ 21068.) The CEQA Guidelines require
a mandatory finding of significance where, inter alia, the
project “...has the potential to...threaten to eliminate a plant
or animal community, [or] reduce the number or restrict
the range of a rare or endangered plant....” (Guidelines, §

15065.)8 The Guidelines further provide that a project will
normally have a significant effect on the environment if it will
substantially affect a rare or endangered species of plant or its
habitat or substantially diminish habitat for fish, wildlife, or
plants. (Guidelines, appen. G.)

The ecological importance of the wetlands, both as a scarce
habitat and the location of rare plant species, was established
previous to the Board's hearing. During June of 1982, a flora-
fauna survey of the site was conducted on behalf of the
County. The study advised that the wetlands were “one of the
last, if not the only remaining habitat types of its kind” and
identified five rare plant species endemic to the area.

Thereafter, during the preliminary stages of the environmental
review process, the County consulted with the California

Department of Fish and Game9 and was advised that the
proposed project would adversely impact *364  the wetlands
and that the filling of wetlands conflicted with California's
wetlands protection policy. The “policy for preservation of
wetlands in perpetuity” promulgated by the State Resources
Agency provides: “It is the basic policy of the Resources
Agency that this Agency and its Departments, Boards and
Commissions will not authorize or approve projects that fill
or otherwise harm or destroy coastal, estuarine, or inland
wetlands.” (See Final EIR, State Clearinghouse #83013050,
appen. D.) The department recommended that the scope of the
project be reduced to avoid damage to the sensitive biological
resources. The tentative tract map originally filed was revised
to eliminate the encroaching lots.

The EIR proposed several mitigation measures intended
to reduce the project's impact on the identified wetland
area. These actions involved construction of a fence along
the wetland's perimeter, preservation of the rear portion of
the adjoining park in its natural state, and prohibition of
development within the alteration of the wetland area and
rear portion of the park through covenants, conditions and
restrictions. The EIR indicated that implementation of all
measures would fully mitigate the impact upon the wetland
habitat.

(1a)The discovery that “E” Street would pave over part of
the wetlands was a change in circumstances. It meant that
the significant impact upon the wetlands would be more
severe than previously recognized by the EIR. By definition,
that unaddressed encroachment involved a new significant
effect because it eliminated a portion of the wetlands thereby
restricting the range of a rare or endangered plant. (See

Guidelines, § 15065.)10 Moreover, the wetland habitat had
been recognized by the state as a diminishing resource
needing special protection. Impliedly, County planners
recognized a new significant effect when they hurriedly
drafted and recommended imposition of the additional
conditions. The Board necessarily adopted this staff analysis
when it approved tentative tract map number 3720 subject to
those very conditions.

Section 21166 and the implementing guidelines dictate that
the proper procedure upon discovery of the encroachment
should have been further *365  environmental evaluation
by way of a subsequent or supplemental report prior to
any project approval. By failing to act in this manner, the
County did not consider the full range and effectiveness of
alternatives and mitigation measures. The Board's imposition
of the additional conditions and its administrative findings
regarding mitigation did not cure the County's failure to
proceed as required by law. This is true even if the Board
would have reached the identical findings and determination
had it been in compliance. ( Rural Land Owners Assn. v.
City Council (1983) 143 Cal.App.3d 1013, 1022-1023 [192
Cal.Rptr. 325].)

The value of an EIR is as an informational document.
(§ 21061; Guidelines, § 15121, subd. (a).) It is “...the
'heart' of CEQA [citation], the principal method by which
environmental data are brought to the attention of the agency
and the public.” ( No Oil, Inc. v. City of Los Angeles (1974)
13 Cal.3d 68, 84 [118 Cal.Rptr. 34, 529 P.2d 66].) “The
report...may be viewed as an environmental 'alarm bell' whose
purpose it is to alert the public and its responsible officials to
environmental changes before they have reached ecological
points of no return.” ( County of Inyo v. Yorty (1973) 32
Cal.App.3d 795, 810 [108 Cal.Rptr. 377].) “One of its major
functions...is to ensure that all reasonable alternatives to
proposed projects are thoroughly assessed....” ( Wildlife Alive
v. Chickering (1976) 18 Cal.3d 190, 197 [132 Cal.Rptr. 377,
553 P.2d 537].)
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Furthermore, the failure to prepare a subsequent or
supplemental EIR deprived the public, who relied on the
EIR's representations, of meaningful participation regarding
the issue of wetland degradation. (2)“In reviewing an EIR
a paramount consideration is the right of the public to
be informed in such a way that it can intelligently weigh
the environmental consequences of any contemplated action
and have an appropriate voice in the formulation of any
decision.” ( Karlson v. City of Camarillo (1980) 100
Cal.App.3d 789, 804 [161 Cal.Rptr. 260].) “Only through
an accurate view of the project may affected outsiders and
public decision-makers balance the proposal's benefit against
its environmental cost, consider mitigation measures, assess
the advantage of terminating the proposal...and weigh other
alternatives in the balance....” ( County of Inyo v. City of Los
Angeles (1977) 71 Cal.App.3d 185, 192-193 [139 Cal.Rptr.
396].) ( 3)“[A]n accurate, stable and finite project description
is the sine qua non of an informative and legally sufficient
EIR. The defined project and not some different project
must be the EIR's bona fide subject.” ( Id., at p. 199; see
Santiago County Water Dist. v. County of Orange (1981) 118
Cal.App.3d 818, 829-831 [173 Cal.Rptr. 602].)

(1b)Our determination that the EIR was not legally adequate
when certified is guided by the legislative intention that
CEQA “...be interpreted *366  in such manner as to afford
the fullest possible protection to the environment within
the reasonable scope of the statutory language.” ( Friends
of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247,
259 [104 Cal.Rptr. 761, 502 P.2d 1049].) We are mindful
of the legislative declaration that it is the policy of this
state to “[p]revent the elimination of...wildlife species due
to man's activities, insure that...wildlife populations do not
drop below self-perpetuating levels, and preserve for future
generations representations of all plant...communities....” (§
21001, subd. (c); see also Fish & G. Code, § 1755.) It is state
policy “...that public agencies should not approve projects
as proposed if there are feasible alternatives or feasible
mitigation measures available which would substantially
lessen the significant environmental effects of such projects,
and that the procedures required by this division are intended
to assist public agencies in systematically identifying both
the significant effects of proposed projects and the feasible
alternatives or feasible mitigation measures which will avoid
or substantially lessen such significant effects....” (§ 21002.)

“...CEQA compels an interactive process of assessment of
environmental impacts and responsive project modification

which must be genuine. It must be open to the public,
premised upon a full and meaningful disclosure of the scope,
purposes, and effect of a consistently described project, with
flexibility to respond to unforeseen insights that emerge from
the process.” ( County of Inyo v. City of Los Angeles (1984)
160 Cal.App.3d 1178, 1185 [207 Cal.Rptr. 425].) “Only by
requiring the County to fully comply with the letter of the
law can a subversion of the important public purposes of
CEQA be avoided....” ( People v. County of Kern (1974) 39
Cal.App.3d 830, 842 [115 Cal.Rptr. 67].)

Attorney's Fees
Appellants request attorney's fees pursuant to Code of
Civil Procedure section 1021.5, providing for an attorney's
fee award to a successful litigant in an action resulting
in enforcement of an important right affecting the public
interest. The trial court is better equipped to consider the
issues of fact regarding the appropriateness of such award and
the amount thereof. (See Twain Harte Homeowners Assn. v.
County of Tuolumne (1982) 138 Cal.App.3d 664, 706 [188
Cal.Rptr. 233].) Therefore, we deny appellants' application
without prejudice to their right to bring a motion for attorney's
fees, including those incurred on appeal, in the trial court.

The judgment is reversed and the cause remanded with
directions to the trial court as follows: *367

1. To issue a writ of mandate directing respondent to void its
certification of the final EIR and approval of tentative tract
map number 3720.

2. To issue an order enjoining respondent and real parties in
interest from approving or carrying out the project until an
EIR in compliance with CEQA has been prepared and all
other CEQA prerequisites satisfied.

3. To consider, upon proper motion, appellants' request for
attorney's fees pursuant to Code of Civil Procedure section
1021.5.

The temporary stay orders filed November 6, 1984, and
November 20, 1984, shall remain in effect until the superior
court has issued its order as directed hereinabove.

Stone, P. J., and Gilbert, J., concurred. *368
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Footnotes
1 Public Resources Code section 21000 et seq. All further statutory references are to the Public Resources Code, unless

otherwise specified.

2 The lead agency is the public agency with principal responsibility for carrying out or approving a project which may have
a significant effect upon the environment. (§ 21067.)
FN3 California Administrative Code, title 14, section 15000 et seq.

4 Although a map contained in the EIR showed the southeast edge of “E” Street infringing slightly upon the wetlands, its
text informed that the wetland area “is proposed to remain undeveloped” and “[t]he development ... has been designed
to prevent encroachment upon this area.”

5 A final EIR consists of the draft EIR, comments and recommendations received through consultation with other public
agencies and public review, a list of commenting entities, written responses by the lead agency, and any additional
information included. (Guidelines, § 15132.)

6 On January 12, 1984, the County planning commission reviewed the final EIR for the project, the revised tentative tract
map, and an application for a planned development permit. An issue arose regarding the possible encroachment of “E”
Street upon the wetlands. The commission requested staff to provide the board of supervisors with additional data. The
commission tentatively approved planned development permit No. 959 and passed a resolution recommending that the
Board certify as complete the final EIR, adopt a statement of overriding considerations regarding remaining unmitigated
effects, and approve the tentative tract map subject to the conditions formulated by staff. The condition for approval
incorporated the measures recommended by the EIR for mitigation of the project's impact upon the wetlands.

7 A supplement to an EIR may be prepared instead of a subsequent EIR if “only minor additions or changes would be
necessary to make the previous EIR adequately apply to the project in the changed situation.” However, a supplement
to an EIR must be given the same kind of notice and public review given to a draft EIR. (Guidelines, § 15163.)

8 CEQA requires the establishment of implementing guidelines, which include criteria for determining what constitutes a
significant effect on the environment. (§ 21083.)

9 The California Department of Fish and Game is a trustee agency with regard to designated rare or endangered native
plants. “Trustee agency” is a state agency having jurisdiction by law over natural resources which are held in trust for
the people of the State of California and are affected by a project. (Guidelines, § 15386; see Fish & G. Code, § 1750
et seq. (Native Species Conservation and Conservation Act), § 1900 et seq. (Native Plant Protection), § 2050 et seq.
(Cal. Endangered Species Act).) The County was required to consult with all trustee agencies responsible for resources
affected by the project during the environmental review process. (§§ 21080.3, 21080.4, 21153; Guidelines, § 15063,
subd. (g), 15086.)

10 Appellants also argue that the testimony adduced at the Board's hearing regarding existence of previously unidentified
rare plant species required a finding of significance. Real parties in interest assert that the discrepancy is merely
a disagreement between experts which does not affect the adequacy of the EIR. Since a finding of significance is
required if the range of a rare or endangered plant is restricted, the information merely affects the magnitude of the
impact. A subsequent or supplemental EIR must examine the affected plant populations as part of its evaluation of the
environmental impact. Furthermore, even if experts disagree regarding whether certain plant species qualify as “rare” or
“endangered” (see Guidelines, § 15380), an EIR should disclose and summarize the disagreement. (Guidelines, § 15151.)
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34 Cal.App.3d 813, 110 Cal.Rptr. 262

WILLIAM H. PETTITT et al.,
Plaintiffs and Respondents,

v.
CITY OF FRESNO et al.,

Defendants and Appellants

Civ. No. 1681.
Court of Appeal, Fifth District, California.

October 25, 1973.

SUMMARY

The trial court ordered issuance of a writ of mandate directing
a city to refrain from interfering with property owners' use
of an entire building as a beauty salon. The building, located
in an area zoned single family residential, was divided into
two parts and had two street addresses, one of which had
a permitted nonconforming use of multiple residential, and
the other of retail commercial. After plaintiffs purchased the
premises, they applied for and received a building permit,
showing both addresses, and authorizing alterations to the
entire building for use as a beauty salon. The court concluded
that plaintiffs had purchased the property in reliance on the
city's representation that both addresses had a nonconforming
right of use of retail commercial, that they had spent
substantial sums in reliance on the issuance of the building
permit for the use of the entire premises as a beauty salon,
and that the city was estopped from denying them the right to
so use the entire building. (Superior Court of Fresno County,
No. 140035, Denver C. Peckinpah, Judge.)

The Court of Appeal reversed, holding that, as a matter of
law, the city could not be estopped to deny the validity
of a permit or other representation respecting the use of
property, issued or made in violation of the express provisions
of a zoning ordinance. It noted municipal code provisions
prohibiting the expansion of a nonconforming use into any
other portion of a building or structure and prohibiting
conversion of a residential use to a commercial one. The court
cited the principle that estoppel will not be invoked against
a government agency where it would defeat the effective
operation of a policy adopted to protect the public, and
it concluded that the field of zoning laws involves a vital
public interest. Permitting the violation to continue, the court
reasoned, would give no consideration to the *814  interest

of the public in the area nor to the strong public policy in favor
of eliminating nonconforming uses and against expansion of
such uses. (Opinion by Brown (G. A.), P. J., with Gargano, J.,

and Thompson, J.,* concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1)
Appeal § 1242(9)--Review--Questions of Law and Fact--
Consideration of Evidence--Interpretation to Support Verdict
or Judgment.
In resolving the issue of the sufficiency of the evidence, a
reviewing court will view all factual matters most favorably
to the prevailing party, and in support of the judgment. All
issues of credibility are likewise within the province of the
trier of fact, and the appellate court ordinarily looks only at
the evidence supporting the successful party and disregards
the contrary showing; all conflicts must be resolved in favor
of the respondent.

(2)
Estoppel and Waiver § 56--Procedure--Trial and Appeal--
Questions of Law and Fact.
The existence of an estoppel is generally a question of fact for
the trial judge, whose determination on the factual question is
conclusive on appeal.

(3a, 3b)
Municipal Corporations § 158--Police Power--Zoning
Ordinances-- Acquiescence of City in Unlawful Enterprise--
Estoppel.
The trial court erred in finding that a city was estopped
from denying owners of a building located in an area
zoned single family residential, the right to use the entire
building as a beauty salon, where, though the city had
issued a permit authorizing alterations to the building for
that purpose, and the owners had expended substantial sums
in making the alterations, it was indisputable that only
part of the building had a permitted nonconforming use of
retail-commercial, and that the building permit, insofar as it
authorized retail-commercial use of a part of the premises
having a nonconforming use of multiple residential only, was
in violation of city zoning ordinances prohibiting expansion
of nonconforming uses and conversion of a residential use to a
commercial *815  one. Estoppel will not be invoked against
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a government agency where it would defeat the effective
operation of a policy adopted to protect the public, and the
field of zoning laws involves a vital public interest, not one
that is strictly between the municipality and the individual
litigant. Permitting the violation to continue would give no
consideration to the interest of the public in the area nor to the
strong public policy in favor of eliminating nonconforming
uses and against expansion of such uses.

[See Cal.Jur.2d, Rev., Estoppel, § 6; Am.Jur.2d, Estoppel
and Waiver, § 122 et seq.]

(4)
Estoppel and Waiver § 44--Estoppel Against Public.
The doctrine of equitable estoppel may be applied against the
government where justice and right require it, but an estoppel
will not be so applied if to do so would effectively nullify a
strong rule of policy, adopted for the benefit of the public.

(5)
Estoppel and Waiver § 44--Estoppel Against Public.
The government may be bound by an equitable estoppel in the
same manner as a private party when the elements requisite
to such an estoppel against a private party are present, and,
in the considered view of a court of equity, the injustice
which would result from a failure to uphold an estoppel is of
sufficient dimension to justify any effect upon public interest
or policy which would result from the raising of an estoppel.

COUNSEL
Spencer Thomas, Jr., City Attorney, Alan D. Davidson,
Assistant City Attorney, A. Grant Macomber, James A.
McKelvey, Norton O. Nishioka and John N. Kopsinis, Deputy
City Attorneys, for Defendants and Appellants.
Leonard C. Hoar, Jr., for Plaintiffs and Respondents.

BROWN (G. A.), P. J.

The principal question in this case is whether a municipality
can be estopped to deny the validity of a building permit
issued in violation of a zoning ordinance. *816

In 1963 William H. Pettitt and Loretta P. Pettitt, his wife
(hereinafter “Pettitts”), were contemplating the purchase of
the premises at 3115-3117 North Wilson Street, Fresno,
for the purpose of converting the existing building on the
property into a beauty salon. The single-story building
was divided into two parts with separate entrances and
addresses on the west side of Wilson. 3115 North Wilson had

approximately 560 square feet and was an apartment and 3117
North Wilson had approximately 1,200 square feet and was a
vacant bread store.

The area in which the building is located was zoned for single-
family residences. However, since the building existed at the
time the zoning ordinance was adopted, 3115 had a permitted
nonconforming use of multiple residential, and 3117 of retail
commercial uses, both of which nonconforming uses would
not terminate until June 11, 1980.

On December 16, 1963, pursuant to request, a letter was
sent from the Planning Department of the City of Fresno
(hereinafter the “City”) to the realtors with whom the Pettitts

were corresponding for the purchase of the building.1 Shortly
thereafter the Pettitts purchased the property.

On August 17, 1964, the Pettitts made application to the City
for and received a building permit. On the application the
Pettitts put “3115 No. Wilson, 3117 No. Wilson.” In the space
provided for the description of the use of the building, the
Pettitts inserted “Beauty Salon,” thus indicating that the use
at both 3115 and 3117 was to be a beauty salon. In the space
provided for the description of the work to be done, they
inserted the word “Alterations.” They stated that the value
of the work to be done was $5,000. At the time the permit
was issued, notations were made on it by *817  the zoning
administrator of the City that it was “F-2” occupancy and
that “This building is a non-conforming use.” F-2 occupancy
signifies that a retail-commercial occupancy is permitted.

Upon issuance of the building permit, the Pettitts commenced
work on the building; they moved the door which fronted
on 3115 North Wilson to the south wall of the building,
remodeled the roof and outer walls, and made certain
electrical changes in both the 3115 and 3117 portions of the
building. Additionally, they covered with wallboard a door
which had connected the interior of the two portions of the
building. By late 1964 the Pettitts had exhausted their funds
and were unable to finish the work planned for the 3115
portion of the building.

On February 5, 1965, the Pettitts, upon making an $85
deposit, received a temporary certificate of occupancy, and
after the city's building and electrical inspectors approved
of the work which had been completed a refund of the
$85 deposit was made to them and a notation was entered:
“Job at 3115-17 N. Wilson completed.” Thereupon, Pettitts
commenced using the 3117 portion of the building as a beauty
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salon and the 3115 portion for storage in connection with the
beauty salon operation. The trial court found that both of these
uses were an integral part of the beauty salon operation.

In late 1965, without seeking or obtaining a new building
permit, the Pettitts completed their planned redecoration of
the interior of the 3115 portion of the building, removed the
temporary wallboard which they had placed over the door
dividing the two portions of the building, and commenced
using the 3115 portion of the building for hair dryers.

In completing the total project the Pettitts expended $12,800
for materials and $8,000 in labor.

On May 11, 1967, a building inspector noted the work which
had been done in late 1965 on 3115 North Wilson without a
building permit and gave the Pettitts five days to obtain one.
Between that date and January 6, 1969, the Pettitts exhausted,
without success, all of their administrative remedies before
the city director of planning, the zoning appeals committee,
planning commission and the city council to obtain a variance
under the zoning laws on 3115 North Wilson to permit its use
as a beauty shop.

Thereupon they filed this petition for writ of mandate in the
court below, and after a trial without a jury the court ordered
the City to refrain from revoking and to honor the building
permit issued on August 17, 1964, and *818  to refrain from
interfering with Pettitts' use of 3115 as a beauty salon. The
City has appealed.

In its findings of fact and conclusions of law the court in
substance found and concluded that the Pettitts purchased
the property in reliance upon the City's representation that
both 3115 and 3117 North Wilson had a nonconforming right
of use of C-1 retail commercial and that they would not
have purchased the property except for such assurances; that
the Pettitts reasonably relied, to their detriment, upon the
issuance of the building permit for the use of 3115-3117
North Wilson as a beauty salon and spent substantial sums in
reliance thereon and that the City is “estopped from denying
petitioners the right to use the entire building at 3115-3117
N. Wilson as a beauty salon, and that respondents [City]
are legally precluded from revoking or modifying the rights
granted under the building permit, ...”

Upon this appeal the City has spent considerable effort to
reargue the facts before this court. That effort must fail. We
have reviewed the evidence and are satisfied that the court's

findings are supported by substantial evidence; at that point
our inquiry on this phase of the matter must end. (1) As
was said in Nestle v. City of Santa Monica (1972) 6 Cal.3d
920, at pages 925-926 [101 Cal.Rptr. 568, 496 P.2d 480]:
“In resolving the issue of the sufficiency of the evidence,
we are bound by the established rules of appellate review
that all factual matters will be viewed most favorably to the
prevailing party [citations] and in support of the judgment
[citation]. All issues of credibility are likewise within the
province of the trier of fact. [Citation.] 'In brief, the appellate
court ordinarily looks only at the evidence supporting the
successful party, and disregards the contrary showing.' (6
Witkin, Cal. Procedure, ... § 249, at p. 4241.) All conflicts,
therefore, must be resolved in favor of the respondent.
[Citation.]” (See Continental Dairy Equip. Co. v. Lawrence
(1971) 17 Cal.App.3d 378, 382 [94 Cal.Rptr. 887].)

(2) The existence of an estoppel is generally a question of
fact for the trial judge, whose determination on the factual
question is conclusive on appeal. (Driscoll v. City of Los
Angeles (1967) 67 Cal.2d 297, 305 [61 Cal.Rptr. 661, 431 P.2d
245].) It would serve no useful purpose to unduly lengthen
this opinion by particularizing the evidence in detail which is
supportive of the factual conclusions.

The City urges as one ground for reversal that the original

permit dated August 17, 1964, expired2 long before the work
on 3115 was restarted in *819  late 1965 or early 1966 to
change it from a beauty salon storage room to an area for
hair dryers. Factually, it does appear that the expiration of the
permit is undeniable; the trial court made no contrary finding.
The court, however, specifically did not pass upon the legal
effect of the failure to obtain a new permit because its holding
that the City is estopped to deny the validity of the permit

rendered it unnecessary to pass upon that question.3 (3a) We
likewise find it unnecessary to reach the point because of our
conclusion that as a matter of law the City cannot be estopped
to deny the validity of a permit or other representations
respecting the use of property issued or made in violation of
the express provisions of a zoning ordinance. We now pass to
a discussion of that legal question.

It is indisputable that the letter of December 16, 1963, and
the building permit issued on August 17, 1964, insofar as
they authorize the use of 3115 North Wilson for a C-1 retail-
commercial use, were in violation of the then existing zoning

ordinance of the City.4
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(4) It is now well recognized that in unusual cases estoppel
may be applied against the government: “It is settled
that '[t]he doctrine of equitable estoppel may be applied
against the government where justice and right require
it. [Citation.]' [Citations.] Correlative to this general rule,
however, is the well-established proposition that an estoppel
will not be applied against the government if to do so would
effectively nullify 'a strong rule of policy, adopted for the
benefit of the public, ...' [Citation.] The tension between
these twin principles makes up the doctrinal context in which
concrete cases are decided.” (City of Long Beach v. Mansell
(1970) 3 Cal.3d 462, 493 [91 Cal.Rptr. 23, 476 P.2d 423].)

The court in Mansell then proceeded to quote from City of
Imperial Beach v. Algert (1962) 200 Cal.App.2d 48, 52 [19
Cal.Rptr. 144], in illustrating the doctrinal tension referred to:
“The court said: 'The courts *820  of this state have been
careful to apply the rules of estoppel against a public agency
only in those special cases where the interests of justice
clearly require it. [Citations.] However, if such exceptional
case does arise and if the ends of justice clearly demand it,
estoppel can and will be applied even against a public agency.
Of course, the facts upon which such an estoppel must rest
go beyond the ordinary principles of estoppel and each case
must be examined carefully and rigidly to be sure that a
precedent is not established through which, by favoritism or
otherwise, the public interest may be mulcted or public policy
defeated.' [Citation.]” (3 Cal.3d at p. 495, fn. 30.)

(5) The court in Mansell then concludes: “For this reason
the same contrast provides an apt background against which
to state a broad and comprehensive standard governing the
mutual accommodation of those principles in concrete cases.
After a thorough review of the many California decisions in
this area, as well as a consideration of various out-of-state
decisions, we have concluded that the proper rule governing
equitable estoppel against the government is the following:
The government may be bound by an equitable estoppel in the
same manner as a private party when the elements requisite
to such an estoppel against a private party are present and,
in the considered view of a court of equity, the injustice
which would result from a failure to uphold an estoppel
is of sufficient dimension to justify any effect upon public
interest or policy which would result from the raising of an
estoppel.” (3 Cal.3d at pp. 496-497.)

(3b) In the area of permits and zoning laws, we do not write
on a clean slate. The balancing process between the avoidance
of manifest injustice to the individual and the preservation

of the public interest has already been undertaken in the
factual context of the case at bench, and in this situation
the courts have expressly or by necessary implication
consistently concluded that the public and community interest
in preserving the community patterns established by zoning
laws outweighs the injustice that may be incurred by the
individual in relying upon an invalid permit to build issued in
violation of zoning laws.

In Magruder v. City of Redwood (1928) 203 Cal. 665 [265
P. 806], the plaintiff had erected and used a lumber yard and
hardware store buildings in a district zoned as residential,
contrary to the provisions of the city zoning ordinance. The
city instituted criminal proceedings against him, and the
plaintiff sought an injunction against such proceedings on
the grounds that he had obtained building permits to erect
both buildings and thus the city was estopped to enforce
the ordinance against him. The court instructed at pages
674-675: “That matter, therefore, is resolved down to *821
the question whether the board of trustees by granting a permit
to erect the second building, knowing at the time it was to be
used as a hardware store, which use was contrary to the terms
of the ordinance, thereby placed themselves in a position
that prevented them from thereafter enforcing the terms of
the ordinance which prohibited a lumber-yard from being
operated within the residence district. Appellant contends that
they have. He cites no authority to support his contention,
and we are not seriously impressed with it. We know of no
power possessed by a board of trustees that will permit it
in any such manner to nullify a legal ordinance adopted by
the municipality. An ordinance of a municipality when once
legally adopted becomes binding upon all the citizens thereof,
officers as well as private citizens, and it is the sworn duty of
those officers, charged with its enforcement, to prosecute all
violations thereof. This duty is not a personal duty that can be
waived at their will, nor can they be estopped by any action
of theirs from the faithful performance of the same. There is
no merit in this contention of appellant.”

In Millbrae Assn. for Residential Survival v. City of Millbrae
(1968) 262 Cal.App.2d 222 [69 Cal.Rptr. 251], the court
held that a developer who had spent in excess of $600,000
in developing property pursuant to invalid permits issued in
violation of a city zoning ordinance had no vested rights
and he could not rely upon the estoppel cases wherein
the expenditures were made pursuant to valid permits. For
example, see Jones v. City of Los Angeles (1930) 211 Cal. 304,
310-313 [295 P. 14]; Griffin v. County of Marin (1958) 157
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Cal.App.2d 507, 511-513 [321 P.2d 148]; Anderson v. City
Council (1964) 229 Cal.App.2d 79, 89 [40 Cal.Rptr. 41].

In Markey v. Danville Warehouse & Lbr., Inc. (1953) 119
Cal.App.2d 1 [257 P.2d 19], the defendant erected and
commenced use of a concrete plant pursuant to use and
building permits granted by appropriate public officials.
Subsequently, the defendants' operations were enjoined as
being violative of the applicable county zoning ordinance.
On appeal, the defendants contended in part that by virtue
of the issuance of the land use and building permits they
had acquired a vested right to use the property and that the
doctrine of estoppel applied so as to preclude interference
with their use of the premises. The court disagreed, holding
that the use and building permits issued in contravention
of the ordinance were of no force or effect and thus the
defendants did not acquire a vested right to continue to so use
the property. The court stated: “The ordinance gives the board
of supervisors power to grant land use permits for enumerated
purposes only among which a concrete mixing plant in a
general commercial district is *822  not included. The board
has then no power to grant such permit until the ordinance is
amended through proper legislative procedure. (Johnston v.
Board of Supervisors, 31 Cal.2d 66, 74 [187 P.2d 686].) Even
an express permit granted by the board contrary to the terms
of the ordinance would be of no effect ( Johnston v. Board of
Supervisors, supra; Magruder v. City of Redwood, 203 Cal.
665, 674-675 [265 P. 806]). Not only was there no amendment
of the ordinance but the application is without any importance
for the matter before us because neither its terms nor the plan
accompanying it show in any way the different industrial use
intended to be made of the premises. This new use was known
when the building permit was granted, but the acts of the
administrative and legal functionaries involved can certainly
no more influence the force of the ordinance or cause a vested
right in appellants or an estoppel than an invalid permit of the
board of supervisors itself. [Citations.]” (119 Cal.App.2d at
pp. 6-7.)

Similarly, in In re Application of Ruppe (1927) 80 Cal.App.
629 [252 P. 746], the petitioners had obtained a building
permit and erected an undertaking establishment in a
residential zone, contrary to the provisions of the Los Angeles
city zoning ordinance. They were convicted and imprisoned
for violating the zoning ordinance and brought a writ of
habeas corpus seeking their discharge. They contended in part
that since they had secured a building permit and expended
some $35,000 in erecting the building, the city had impliedly
acquiesced in their use of the building and therefore could

not later assert the violation and to permit them to do so
was equivalent to a confiscation of their property. The court
disagreed, holding that the building department which issued
the permit had authority to do no more than sanction the
erection of the building and could not thereby sanction
petitioners' intended use of the building in violation of the
zoning ordinance.

Fundamentally, the principle enunciated in these cases finds
its base in the thesis that estoppel will not be invoked against
a government agency where it would defeat the effective
operation of a policy adopted to protect the public.

In the field of zoning laws,5 we are dealing with a vital public
interest - not one that is strictly between the municipality
and the individual litigant. *823  All the residents of the
community have a protectable property and personal interest
in maintaining the character of the area as established by
comprehensive and carefully considered zoning plans in order
to promote the orderly physical development of the district
and the city and to prevent the property of one person from
being damaged by the use of neighboring property in a
manner not compatible with the general location of the two
parcels. (Neuber v. Royal Realty Co. (1948) 86 Cal.App.2d
596, 620 [195 P.2d 501].) These protectable interests further
manifest themselves in the preservation of land values, in
esthetic considerations and in the desire to increase safety by
lowering traffic volume. To hold that the City can be estopped
would not punish the City but it would assuredly injure the
area residents, who in no way can be held responsible for
the City's mistake. Thus, permitting the violation to continue
gives no consideration to the interest of the public in the
area nor to the strong public policy in favor of eliminating
nonconforming uses and against expansion of such uses.
(Paramount Rock Co. v. County of San Diego (1960) 180
Cal.App.2d 217, 228-229 [4 Cal.Rptr. 317]; Rehfeld v. City
and County of San Francisco (1933) 218 Cal. 83 [21 P.2d
419].)

The City has suggested in its brief that the proper course
would be to relegate the Pettitts to an action for damages. We

do not pass upon that question because it is not before us.6

Cases cited by the Pettitts in support of their estoppel theory
are readily distinguishable: Spindler Realty Corp. v. Monning
(1966) 243 Cal.App.2d 255 [53 Cal.Rptr. 7]; Trans-Oceanic
Oil Corp. v. Santa Barbara (1948) 85 Cal.App.2d 776 [194
P.2d 148]; Kissinger v. City of Los Angeles (1958) 161
Cal.App.2d 454 [327 P.2d 10]; County of San Diego v.
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McClurken (1951) 37 Cal.2d 683 [234 P.2d 972]; *824
Jones v. City of Los Angeles (1930) 211 Cal. 304 [295 P. 14];
Griffin v. County of Marin (1958) 157 Cal.App.2d 507 [321
P.2d 148]; and Pelham View Apartments v. Switzer (1927)
130 Misc. 545 [224 N.Y.S. 56]. The facts in each of these
cases show that the building permit was a valid permit when
issued, and in reliance thereon the permittee acted to his
detriment; the court stated the principle that the agency could
not thereafter revoke the permit or change the zoning, being
barred by the doctrine of estoppel from doing so. It is, of
course, a wholly different situation when the permit is invalid
from the beginning because issued in violation of the zoning
law for the area.

The judgment is reversed. The parties shall bear their own
costs on appeal.

Gargano, J., and Thompson, J.,* concurred.
A petition for a rehearing was denied November 19, 1973,
and the opinion was modified to read as printed above.
Respondents' petition for a hearing by the Supreme Court was
denied January 3, 1974. *825

Footnotes
* Retired judge of the superior court sitting under assignment by the Chairman of the Judicial Council.

1 The letter reads as follows:
“Subject: 3117 North Wilson Ave.
“Dear Mrs. Speegle
“This is to advise that the property at 3117 No. Wilson Avenue has a nonconforming right of use for C-1 retail commercial
uses. This right of occupancy exists in that the subject building has been continuously occupied with limited retail
commercial uses since prior to the adoption of the present zoning regulations.
“This commercial occupancy may continue to exist on this property provided it is not vacated for a continuous period of
one year or changed to a conforming use.
“Please be further advised that there is an amortization period for the ultimate removal of this nonconforming building
from the property. This building being of Type V construction as set forth in the Uniform Building Code, must be removed
from the premises within twenty (20) years from the date the said building became nonconforming which in this case,
was June 11, 1960.
“We hope that this information provides you with the present zoning status of this property. If you have any questions or
comments concerning this matter please feel free to contact this office.”

2 Section 302, subdivision (d) of the Uniform Building Code, then in force in the City of Fresno, provided in part that: “Every
permit issued by the building official under the provisions of this code shall expire by limitation and shall become null and
void, if the building or work authorized by such permit is not commenced within 60 days from the date of such permit, or
if the building or work authorized by such permit is suspended or abandoned at any time after the work is commenced
for a period of 120 days. Before such work can be recommenced a new permit shall be first obtained. ...”

3 “The interior redecorating of 3115 was done by petitioners without seeking a new building permit under the bona fide
belief that no such permit was required. Whether the work done was such as to legally require a permit is not material in
view of the ultimate holding that there is an estoppel in this case.” (Finding No. 8.)

4 The Fresno Municipal Code prohibits the expansion of a nonconforming use into any other portion of a conforming building
or structure, and further provides that a residential use (such as the apartment) may not be converted to a commercial
use (beauty salon). See Fresno Municipal Code section 12-317(B) (formerly § 12-406(B)).

5 The rule has also been invoked, recognized and approved in many California cases other than zoning where the public
interest is vitally involved and outweighs the private injury. Exemplifying such decisions are: Western Surgical Supply
Co. v. Affleck (1952) 110 Cal.App.2d 388, 392-393 [242 P.2d 929] - board or official has no power to waive or consent to
violation of the Health and Safety Code and Business and Professions Code penal provisions; Miller v. McKinnon (1942)
20 Cal.2d 83, 90-91 [124 P.2d 34, 140 A.L.R. 570] - statutory requirement that contracts by public agency be let only by
competitive bidding is mandatory, a contract let in violation thereof is void and the agency cannot be estopped to assert
such invalidity; Joseph George, Distr. v. Dept. Alc. Control (1957) 149 Cal.App.2d 702, 713 [308 P.2d 773] - estoppel
cannot be invoked to defeat the revocation of a liquor license as that would frustrate the public policy of the law (see also
Martin v. Alcoholic Bev. etc. Appeals Bd. (1959) 52 Cal.2d 287, 292 [341 P.2d 296]); Caminetti v. State Mut. Life Ins. Co.
(1942) 52 Cal.App.2d 321, 325-326 [126 P.2d 165] - insurance commissioner cannot be estopped from taking over an
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insurance company when its poor financial condition justifies such action (see also County of San Diego v. Cal. Water
etc. Co. (1947) 30 Cal.2d 817, 826-827 [186 P.2d 124, 175 A.L.R. 747]).

6 Government Code section 818.4 may preclude such an action. It provides: “A public entity is not liable for an injury caused
by the issuance, denial, suspension or revocation of, or by the failure or refusal to issue, deny, suspend or revoke, any
permit, license, certificate, approval, order, or similar authorization where the public entity or an employee of the public
entity is authorized by enactment to determine whether or not such authorization should be issued, denied, suspended
or revoked.”

* Retired judge of the superior court sitting under assignment by the Chairman of the Judicial Council.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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10 Cal.5th 479
Supreme Court of California.

PROTECTING OUR WATER AND
ENVIRONMENTAL RESOURCES

et al., Plaintiffs and Appellants,
v.

COUNTY OF STANISLAUS et al.,
Defendants and Respondents.

S251709
|

August 27, 2020

Synopsis
Background: Environmental organizations brought action
against county, seeking declaratory and injunctive relief
to stop county's practice of categorically classifying
nonvariance well construction permits issued under county
ordinance incorporating state well construction standards as
ministerial projects exempted from California Environmental
Quality Act (CEQA) review. The Superior Court, Stanislaus
County, No. 2006153, Roger M. Beauchesne, J., entered
judgment in favor of county. Organizations appealed. The
Fifth District Court of Appeal, 2018 WL 4042782, reversed.
County petitioned for review, which the Supreme Court
granted.

The Supreme Court, Corrigan, J., held that county's practice
of categorically classifying all nonvariance well construction
permits issued under county ordinance as ministerial projects
exempted from environmental review violated CEQA.

Court of Appeal's decision affirmed in part, reversed in part,
and remanded.

**462  ***151  Fifth Appellate District F073634,
Stanislaus County Superior Court, 2006153, Roger M.
Beauchesne, Judge

Attorneys and Law Firms

Law Offices of Thomas N. Lippe and Thomas N. Lippe, San
Francisco, for Plaintiffs and Appellants.

Law Offices of Stephan C. Volker, Stephan C. Volker, Alexis
E. Krieg, Stephanie L. Clarke and Jamey M.B. Volker,
Berkeley, for North Coast Rivers Alliance as Amicus Curiae
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Law Office of Babak Naficy, Babak Naficy; M. R. Wolfe &
Associates and Mark R. Wolfe, San Francisco, for California
Water Impact Network, California Wildlife Foundation and
Landwatch Monterey County as Amici Curiae on behalf of
Plaintiffs and Appellants.

Shute, Mihaly & Weinberger, Matthew D. Zinn, Sarah H.
Sigman, Lauren M. Tarpey, Peter J. Broderick, San Francisco;
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Respondents.
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Opinion

Opinion of the Court by Corrigan, J.

*487  The California Environmental Quality Act (CEQA or

the Act; Pub. Resources Code, § 21000 et seq.)1 regulates
activities carried out, funded, or approved by the government.
Any government action that may directly or indirectly cause
a physical change to the environment is a “project.” (§ 21065;
see § 21060.5 [“ ‘[e]nvironment’ ” defined].) Generally,
the issuance of a permit is a project (§ 21065, subd. (c))
because it could authorize a physical environmental change.
Projects can be either discretionary or ministerial actions.
Unless exempted, discretionary projects require some level of
environmental review; ministerial projects do not. (§ 21080,
subds. (a), (b)(1).) ***152  This case involves the distinction
between discretionary and ministerial projects.

Stanislaus County (County) issues well construction permits
under an ordinance that incorporates state well construction
standards. It categorically classifies a subset of those

projects as ministerial. Plaintiffs2 challenge that classification
practice, alleging the **463  permit issuances are actually
discretionary projects requiring CEQA review. They seek
declaratory and injunctive relief to stop the classification
practice. The trial court found the permit issuances are
ministerial and the Court of Appeal reversed. We hold
the blanket classification of all these permit issuances as
ministerial is unlawful. County may be correct that many of
its decisions are ministerial. However, as we explain, under
the ordinance authorizing the issuance of these permits, some
of County's decisions may be discretionary. Accordingly,
classifying all issuances as ministerial violates CEQA.
Plaintiffs are entitled to a declaration to that effect. But they
are not entitled to injunctive relief at this stage, because they
have not demonstrated that all permit decisions covered by
the classification practice are discretionary.

*488  I. BACKGROUND

A. The CEQA Framework
CEQA was enacted to (1) inform the government and public
about a proposed activity's potential environmental impacts;
(2) identify ways to reduce, or avoid, those impacts; (3)
require project changes through alternatives or mitigation
measures when feasible; and (4) disclose the government's
rationale for approving a project. (California Building

Industry Assn. v. Bay Area Air Quality Management Dist.
(2015) 62 Cal.4th 369, 382, 196 Cal.Rptr.3d 94, 362 P.3d 792
(Building Industry).) CEQA embodies a central state policy
requiring “state and local governmental entities to perform
their duties ‘so that major consideration is given to preventing
environmental damage.’ ” (Friends of the Eel River v. North
Coast Railroad Authority (2017) 3 Cal.5th 677, 711, 220
Cal.Rptr.3d 812, 399 P.3d 37, quoting § 21000, subd. (g).)
Accordingly, CEQA prescribes how governmental decisions
will be made whenever an agency undertakes, approves,
or funds a project. (Union of Medical Marijuana Patients,
Inc. v. City of San Diego (2019) 7 Cal.5th 1171, 1185, 250
Cal.Rptr.3d 818, 446 P.3d 317 (Medical Marijuana Patients).)

Under CEQA, an agency uses “a multistep decision
tree.” (Medical Marijuana Patients, supra, 7 Cal.5th at p.
1185, 250 Cal.Rptr.3d 818, 446 P.3d 317; see also Cal.

Code Regs., tit. 14, § 15002, subd. (k).)3 Once an activity
is determined to be a project, the next question is whether
the project is exempt. (CEQA Guidelines, §§ 15002, subd.
(k)(1), 15061, subd. (a).) Many types of projects, as well
as all ministerial ones, are exempted. (§ 21080, subd. (b)
(1) [exemption for ministerial projects]; CEQA Guidelines, §
15268, subd. (a) [same]; see generally §§ 21080, subd. (b),
21080.01–21080.07; CEQA Guidelines, §§ 15300–15333.)

If an agency concludes a particular project is exempt, it
may file a notice of ***153  exemption, citing legal and
factual support for its conclusion. (§ 21152, subd. (b); CEQA
Guidelines, § 15062, subd. (a).) If the project is discretionary
and does not qualify for any other exemption, the agency
must conduct an environmental review. (Medical Marijuana
Patients, supra, 7 Cal.5th at p. 1186, 250 Cal.Rptr.3d 818,
446 P.3d 317.) A required environmental review proceeds in
stages. The agency conducts an initial study to assess potential
environmental impacts. (CEQA Guidelines, §§ 15002, subd.
(k)(2), 15063, subd. (a).) If there is no substantial evidence
that the project may significantly affect the environment,
*489  the agency prepares a negative declaration and

environmental review ends. (§ 21080, subd. (c)(1); CEQA
Guidelines, §§ 15002, subd. (k)(2), 15063, subd. (b)(2),
15070, subd. (a).) If potentially significant environmental
effects are discovered, but the project applicant agrees to
changes that would avoid or mitigate them, the agency
prepares a mitigated negative declaration (§ 21080, subd.
(c)(2); CEQA Guidelines, § 15070, subd. (b)), which also
ends CEQA review. ( **464  Medical Marijuana Patients,
at pp. 1186–1187, 250 Cal.Rptr.3d 818, 446 P.3d 317.)
Finally, if the initial study reveals substantial evidence that
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the project may have a significant environmental impact
and a mitigated negative declaration is inappropriate, the
agency must prepare and certify an environmental impact
report (EIR) before approving the project. (§ 21080, subd. (d);
CEQA Guidelines, §§ 15002, subd. (k)(3), 15063, subd. (b)
(1); Medical Marijuana Patients, at p. 1187, 250 Cal.Rptr.3d
818, 446 P.3d 317.)

B. Rules Regarding Project Classification
A permit issuance decision can be discretionary or ministerial
depending on the circumstances. Those terms are defined in
the CEQA Guidelines. A project is discretionary when an
agency is required to exercise judgment or deliberation in
deciding whether to approve an activity. (CEQA Guidelines,
§ 15357.) It is distinguished from a ministerial project,
for which the agency merely determines whether applicable
statutes, ordinances, regulations, or other fixed standards have
been satisfied. (Ibid.) Ministerial projects are those for which
“the law requires [an] agency to act ... in a set way without
allowing the agency to use its own judgment ....” (CEQA
Guidelines, § 15002, subd. (i)(1).) They involve “little or no
personal judgment by the public official as to the wisdom or
manner of carrying out the project. The public official merely
applies the law to the facts as presented but uses no special
discretion or judgment in reaching a decision.” (CEQA
Guidelines, § 15369.)

The CEQA Guidelines encourage agencies to classify
ministerial projects on either a categorical or individual
basis. (CEQA Guidelines, § 15268, subds. (a), (c).) That
classification may be challenged for abuse of discretion.
(Sierra Club v. County of Sonoma (2017) 11 Cal.App.5th
11, 23, 217 Cal.Rptr.3d 327 (County of Sonoma).) As
explained below, the nature and scope of judicial review under
this standard depends on whether the determination being
evaluated is factual or legal in character. (See post, Pt. II.B.)

C. County Well Permitting Ordinances
Two chapters of the Stanislaus County Code govern
well permit issuance. Chapter 9.36 regulates the location,
construction, maintenance, abandonment, *490  and
destruction of wells that might affect the quality and
potability of groundwater. (Stanislaus County Code, §
9.36.010.) Chapter 9.37 regulates the extraction and export
of groundwater. (Stanislaus County Code, ***154  §

9.37.040.)4

1. Chapter 9.36

Chapter 9.36, enacted in 1973, requires a permit from the
county health officer to construct, repair, or destroy a water
well. (Stanislaus County Code, § 9.36.030.) The chapter sets
standards for each activity and conditions permit approval
on compliance. (Stanislaus County Code, § 9.36.030.) Here,
we consider only well construction permits. Many permit
standards are incorporated by reference to a state Department

of Water Resources bulletin.5

Four of these incorporated state standards are relevant
here. Section 8.A of the bulletin (Standard 8.A) addresses
the distance between proposed wells and potential sources
of contamination. It requires that all wells **465  “be

located an adequate horizontal distance” from those sources.6

The standard lists separation distances that are generally
considered adequate for specific situations. For example, it
notes that a well should be located at least 50 feet from any
sewer line; 100 feet from any watertight septic tank or animal
enclosure; and 150 feet from any cesspool or seepage pit.
However, the standard makes clear that the distances are not
intended to be rigidly applied. It notes that: “[m]any variables
are involved in determining the ‘safe’ separation distance;”
“[n]o set separation distance is adequate and reasonable for
all conditions;” and “[d]etermination of the safe separation
distance for individual wells requires detailed evaluation
of existing and future site conditions.” It also provides
that “[c]onsideration should ... be given to *491  adequate
separation from sites or areas with known or suspected
soil or water pollution or contamination.” Significantly, it
allows the agency to increase or decrease suggested distances,
depending on attendant circumstances.

The other relevant state standards are taken from Sections

8.B, 8.C, and 9 of Bulletin No. 74.7 Standard 8.B provides
that, “[w]here possible, a well shall be located up the
ground water gradient from potential sources of pollution or
contamination.” Under Standard 8.C, “[i]f possible, a well
should be located outside areas of flooding.” Standard 9
requires that a well's “annular space” be “effectively sealed”
and establishes minimum surface seal depths.

Chapter 9.36 also allows for variance permits. The county
health officer “may ***155  authorize an exception to
any provision of this chapter when, in his/her opinion, the
application of such provision is unnecessary.” (Stanislaus
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County Code, § 9.36.110.) When authorizing a variance,
the health officer may prescribe “such conditions as, in his
or her judgment, are necessary to protect the waters of the
state.” (Stanislaus County Code, § 9.36.110.)

2. Chapter 9.37

In 2014, County's board of supervisors amended Chapter
9.37 to prohibit the unsustainable extraction and export of
groundwater. (Stanislaus County Code, § 9.37.040, subd.
A.) The amendment requires that future permit applications
satisfy both Chapter 9.36 and Chapter 9.37, unless exempt

from the latter.8 (Stanislaus County Code, § 9.37.045, subd.
A.)

D. County's Classification of Well Construction Permits
In 1983 County adopted its own CEQA regulations which
generally classified issuance of all well construction permits
as ministerial projects unless the county health officer
granted a variance. A variance permit was designated as a
discretionary project, triggering environmental review. As
enacted, County's regulations provided that the issuance of
a nonvariance well construction permit was presumed to be
ministerial “[i]n the absence of any discretionary provision
contained in the relevant ordinance.” The parties stipulated
that County's practice has been to treat all nonvariance permit
issuances as ministerial. This practice ignores the quoted
clause, which mirrors language in CEQA Guidelines, section
15268, subdivision (b). We address County's practice here.

*492  Since 2014, County has evaluated permit applications
as follows. First, it determines whether an application is
exempt from Chapter 9.37. If not exempt, approval or denial
is classified as discretionary. Second, if the application is
exempt from Chapter 9.37, County determines whether it
seeks a variance under Chapter 9.36. Third, if the application
is exempt from Chapter 9.37 and does not seek a variance, its
approval or denial is classified as a ministerial project. This
third classification is challenged here. Plaintiffs argue **466
that even if an application is exempt from Chapter 9.37 and
seeks no variance under Chapter 9.36 its approval is still a
discretionary project.

E. This Litigation
In January 2014, plaintiffs filed this action alleging “a pattern
and practice” of approving well construction permits without

CEQA review. They assert that all permit issuance decisions
are discretionary projects because County can “deny [a]
permit or require changes in the project as a condition of
permit approval to address concerns relating to environmental
impacts.” For example, a permit application could be denied
or ordered modified if the distance between the proposed well
and a potential contamination source is deemed inadequate
(Standard 8.A) or if the proposed well is situated in a flooding
area when it could be located elsewhere (Standard 8.C).
Plaintiffs urge that, because determining compliance with
Chapter 9.36's standards requires the exercise of subjective
judgment, the projects are discretionary. Plaintiffs seek a
declaration that County's practice of approving misclassified
permits without environmental review is “unlawful,” and seek
to enjoin ***156  County from issuing any more permits

until it changes its policy.9

The case was submitted on stipulated facts. The trial
court ruled that County's approval of all nonvariance
permits was ministerial. The Court of Appeal reversed,
concluding that “issuance of well construction permits is a
‘discretionary’ decision.” The appellate court acknowledged
that many of the decisions County might make under Chapter
9.36 would be ministerial. Specifically, it concluded that
County's determinations under Standards 8.B, 8.C, and 9
were all ministerial acts. However, it found that County's
compliance determination under Standard 8.A involved
sufficient discretionary authority to make the issuance of all
permits under Chapter 9.36 discretionary.

We granted County's petition for review. Plaintiffs have asked
us to also reconsider the Court of Appeal's conclusions
regarding Standards 8.B and 8.C. We decline to do so as we
explain below.

*493  II. DISCUSSION

Whether County's issuance of the challenged permits is
discretionary or ministerial depends on the circumstances.
As a result, County may not categorically classify all these
projects as ministerial. For the same reason, plaintiffs have
not demonstrated that all issuance decisions are properly
designated as discretionary.

A. Discretionary v. Ministerial Projects
Distinguishing discretionary projects from ministerial ones
turns on whether the exercise of judgment or deliberation
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is required in making the decision. (CEQA Guidelines, §
15357.) The “key question is whether the public agency can
use its subjective judgment to decide whether and how to
carry out or approve [the] project.” (Ibid.; see also CEQA
Guidelines, § 15002, subd. (i).) “Whether an agency has
discretionary or ministerial controls over a project depends on
the authority granted by the law providing the controls over
the activity.” (CEQA Guidelines, § 15002, subd. (i)(2).)

Ministerial projects are those in which the agency merely
determines “conformity with applicable statutes, ordinances,
regulations, or other fixed standards.” (CEQA Guidelines,
§ 15357; see also CEQA Guidelines, § 15369.) If the law
requires an agency “to act on a project in a set way without
allowing the agency to use its own judgment,” the project
is ministerial. (CEQA Guidelines, § 15002, subd. (i)(1).)
Under the guidelines, certain actions, including the issuance
of a building permit, are presumed to be ministerial “[i]n
the absence of any discretionary provision contained in the
local ordinance or other law establishing the requirements
for the permit, license, or other entitlement for use.” (CEQA
Guidelines, § 15268, subd. (b).) As noted, County used
this same quoted language when articulating its own CEQA
regulations in 1983.

**467  Courts have developed a functional test to further
refine this distinction. (Friends of Juana Briones House v.
City of Palo Alto (2010) 190 Cal.App.4th 286, 302, 118
Cal.Rptr.3d 324 (Friends of Juana Briones House).) Like the
CEQA Guidelines, the functional test focuses on the scope
of an agency's discretion. The “ ‘touchstone’ ” is whether the
relevant “approval process ... allows the government to shape
the project in any way [by requiring modifications] which
could respond ***157  to any of the concerns which might be
identified” by environmental review. (Friends of Westwood,
Inc. v. City of Los Angeles (1987) 191 Cal.App.3d 259, 267,
235 Cal.Rptr. 788 (Friends of Westwood); see also Mountain
Lion Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105,
117, 65 Cal.Rptr.2d 580, 939 P.2d 1280.) If so, the project
is discretionary. On the other hand, a project is ministerial
“when *494  a private party can legally compel approval
without any changes in the design of its project which might
alleviate adverse environmental consequences.” (Friends of
Westwood, at p. 267, 235 Cal.Rptr. 788.) “The statutory
distinction between discretionary and purely ministerial
projects implicitly recognizes that unless a public agency
[is authorized to] shape the project in a way that would
respond to concerns raised in an EIR, or its functional
equivalent, environmental review would be a meaningless

exercise.” (Mountain Lion, at p. 117, 65 Cal.Rptr.2d 580, 939
P.2d 1280.)

Under the functional test, a decision is ministerial if the
agency has no discretionary authority to deny or shape the
project. (Leach v. City of San Diego (1990) 220 Cal.App.3d
389, 393, 269 Cal.Rptr. 328; see also Health First v. March
Joint Powers Authority (2009) 174 Cal.App.4th 1135, 1144–
1145, 96 Cal.Rptr.3d 290.) Further, even if a statute grants
an agency some discretionary authority over an aspect of
a project, the project is ministerial for CEQA purposes if
the agency lacks authority to address environmental impacts.
In McCorkle Eastside Neighborhood Group v. City of St.
Helena (2018) 31 Cal.App.5th 80, 242 Cal.Rptr.3d 379, for
example, the agency's power to conduct an aesthetic design
review did not make a project discretionary because the
agency “lack[ed] ... any discretion to address environmental
effects.” (Id. at p. 94, 242 Cal.Rptr.3d 379; see also Friends of
Juana Briones House, supra, 190 Cal.App.4th at p. 308, 118
Cal.Rptr.3d 324 [discretionary authority to delay a project did
not render its approval discretionary].)

Conversely if the agency is empowered to disapprove or
condition approval of a project based on environmental
concerns that might be uncovered by CEQA review, the
project is discretionary. In a ministerial decision, the laws,
regulations, and other standards are policy decisions made by
the enactors. The agency's role is to apply those standards
as adopted. If an agency refuses to approve a ministerial
project, an affected party may seek a writ of mandate, ordering
that approval be granted because the enacted standards have
been satisfied. For discretionary decisions, on the other
hand, the policy makers have empowered the agency to
make individualized judgments in light of the particular
circumstances involved.

Friends of Westwood, supra, 191 Cal.App.3d 259, 235
Cal.Rptr. 788 held the issuance of a building permit for a
major construction project was discretionary. (Id. at p. 262,
235 Cal.Rptr. 788.) Under its code the city could require
project modifications to ensure adequate ingress and egress
for public streets, and to minimize interference with traffic
flow. (Id. at p. 274, 235 Cal.Rptr. 788.) The city also
had discretion to allow departures from certain standards
established by the city council, and exempt the project from
conforming to the city's general plan. (Id. at pp. 274–275,
235 Cal.Rptr. 788.) Finally, the city exercised its discretion by
treating a proposed tower as two separate structures to satisfy
area density ratios. (Id. at p. 275, 235 Cal.Rptr. 788.)
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*495  Similarly, Miller v. City of Hermosa Beach (1993)
13 Cal.App.4th 1118, 17 Cal.Rptr.2d 408 held that issuing
a hotel building permit was a discretionary project. As
part of the permit approval process, the ***158  applicant
was required to obtain analyses of traffic impacts, soil
settlement, and effects on a downstream sewer line. (Id. at
p. 1141, 17 Cal.Rptr.2d 408.) The court concluded that the
applicant could not have legally compelled approval **468
without making changes to alleviate adverse environmental
consequences revealed during the permitting process. (Id.
at p. 1142, 17 Cal.Rptr.2d 408.) Thus, the project was
discretionary. (Ibid.)

These Courts of Appeal have employed the functional test
to help determine whether individual project approvals were
ministerial or discretionary. The question before us is slightly
different. It is not whether a specific decision was ministerial,
but instead whether, in at least some circumstances, Standard
8.A requires County to exercise discretion, and whether its
classification of all such permits as ministerial is permissible
in light of this possibility. Because we are not called upon to
rule on the status of any individual permit, the functional test
has no direct application here. Nevertheless, the factors set
forth by the Courts of Appeal will be helpful in evaluating the
propriety of County's categorical classification.

B. Standard of Review
In general, judicial review of agency actions for CEQA
compliance extends to “whether there was a prejudicial abuse
of discretion.” (§ 21168.5; see Muzzy Ranch Co. v. Solano
County Airport Land Use Com. (2007) 41 Cal.4th 372, 381,
60 Cal.Rptr.3d 247, 160 P.3d 116.) “Abuse of discretion is
established if the agency has not proceeded in a manner
required by law or if the determination or decision is not
supported by substantial evidence.” (§ 21168.5.) An agency's
declaration of a ministerial exemption is reviewed for abuse
of discretion. (County of Sonoma, supra, 11 Cal.App.5th at p.
23, 217 Cal.Rptr.3d 327.)

In a CEQA case, the appellate court's review “is the same
as the trial court's: [It] reviews the agency's action, not
the trial court's decision; in that sense appellate judicial
review under CEQA is de novo.” (Vineyard Area Citizens
for Responsible Growth, Inc. v. City of Rancho Cordova
(2007) 40 Cal.4th 412, 427, 53 Cal.Rptr.3d 821, 150
P.3d 709.) The reviewing court independently determines
whether the record “demonstrates any legal error” by
the agency and deferentially considers whether the record

“contains substantial evidence to support [the agency's]
factual determinations.” (Ibid.) When an agency concludes
an activity is exempt based on factual considerations, a
court reviews for substantial evidence. If the agency's
determination “involves pure questions of law, we review
those questions de novo.” (County of Sonoma, supra, 11
Cal.App.5th at p. 24, 217 Cal.Rptr.3d 327.)

*496  As mentioned, CEQA encourages agencies to identify
which projects are ministerial on either a categorical or
case-by-case basis. (CEQA Guidelines, § 15268, subds.
(a), (c).) Here, County categorically classifies the permits
as ministerial. Unlike a case-by-case approach, County's
categorical treatment does not take into account whether
judgment was exercised in deciding to issue a particular
permit. County's position is that the permits are ministerial
regardless of the circumstances. This argument rests on
County's legal interpretation of Chapter 9.36. We review that
interpretation de novo.

C. Analysis
In determining whether County's issuance of these permits is
a discretionary project, we are guided by the principle that
CEQA must be interpreted “to ***159  afford the fullest
possible protection to the environment within the reasonable
scope of the statutory language.” (Friends of Mammoth v.
Board of Supervisors (1972) 8 Cal.3d 247, 259, 104 Cal.Rptr.
761, 502 P.2d 1049; see also Sierra Club v. County of Fresno
(2018) 6 Cal.5th 502, 511, 241 Cal.Rptr.3d 508, 431 P.3d
1151.) We also consider the Legislature's objectives: to reduce
or avoid environmental damage by requiring project changes
when feasible. (Building Industry, supra, 62 Cal.4th at p. 382,
196 Cal.Rptr.3d 94, 362 P.3d 792.) Against this backdrop, we
conclude County's practice of categorically classifying all the
permits as ministerial violates CEQA.

The plain language of Standard 8.A authorizes County
to exercise “judgment or deliberation when [it] decides
to approve or disapprove” a permit. (CEQA Guidelines,
§ 15357.) Although the standard sets out distances that
are generally considered adequate, it makes clear that
individualized judgment may be required. It notes that
an **469  “adequate horizontal distance” may depend on
“[m]any variables” and “[n]o set separation distance is
adequate and reasonable for all conditions.” (Standard 8.A.)
The determination for each well “requires detailed evaluation
of existing and future site conditions.” (Ibid.) The standard
does provide a list of minimum suggested distances that
are “generally considered adequate,” but notes that “[l]ocal
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conditions may require greater separation distances.” (Ibid.)
Where, “in the opinion of the enforcing agency adverse
conditions exist,” the standard requires that the suggested
distance be increased, or special means of protection be
provided. (Ibid.) While, under the standard, lesser distances
“may be acceptable,” approval of all lesser distances requires
agency approval “on a case-by-case basis.” (Ibid.)

This language confers significant discretion on the county
health officer to deviate from the general standards, allowing
either relaxed or heightened requirements depending on the
circumstances. If he or she determines the distance between
a proposed well and a contamination source is inadequate,
*497  the officer may deny a permit or condition approval on

project modifications. (Stanislaus County Code, § 9.36.030.)
The permit approval process allows County to shape a
well construction project in response to concerns that could
be identified by an environmental review. (See Friends of
Westwood, supra, 191 Cal.App.3d at p. 267, 235 Cal.Rptr.
788.) A permit issuance in which County is required to
exercise independent judgment under Standard 8.A cannot be
classified as ministerial.

County argues against this conclusion. Acknowledging that
Standard 8.A affords some flexibility, it maintains that the
standard's suggested minimum distances and other technical
criteria are objective guideposts constraining its discretion.
When read as a whole, it claims Standard 8.A calls for the
exercise of “little or no judgment” in reviewing separation
distances.

The argument fails. County's position would be much stronger
if the objective minimum distances were the only criteria the
agency was authorized to consider in making the issuance
decision. But, as pointed out, that is not the case. Read as a
whole, the minimum distances are a starting point, but one
around which there is considerable latitude.

Next, County argues that, even if Standard 8.A admits
of some discretion, its “well-separation standard is only
one part of [a] much larger regulatory scheme.” County
points out that Chapter 9.36 contains numerous provisions,
including Standards 8.B, 8.C, and 9, all of which the Court
of Appeal found to involve ministerial decisions. Considering
the process as a whole, County argues that the decision to
***160  issue a permit under Chapter 9.36 is ministerial.

County urges that “CEQA is not triggered just because the
agency exercises judgment” as to one aspect of a project and

that a holding to the contrary will create a “hair trigger” for
CEQA review.

This argument is inconsistent with the CEQA Guidelines,
which provide that, when a project “involves an approval
that contains elements of both a ministerial action and
a discretionary action, the project will be deemed to be
discretionary.” (CEQA Guidelines, § 15268, subd. (d).) It
cannot be reconciled with judicial declarations that a project
is discretionary if the government can “shape the project in
any way which could respond to any of the concerns which
might be identified” during an environmental review (Friends
of Westwood, supra, 191 Cal.App.3d at p. 267, 235 Cal.Rptr.
788, italics added), and that any “doubt whether a project
is ministerial or discretionary should be resolved in favor of
the latter characterization.” (People v. Department of Housing
& Community Dev. (1975) 45 Cal.App.3d 185, 194, 119
Cal.Rptr. 266.)

*498  Next, County argues that permit issuance is ministerial
because it has only limited options under Chapter 9.36
to mitigate potential environmental damage. According to
County, all it can do under Standard 8.A is adjust the
location of a well to prevent groundwater contamination.
Chapter 9.36 does not allow County to address other
environmental concerns, like groundwater depletion, nor does
it allow County to impose other measures that might prevent
contamination, such as regulating the use of pesticides or
fertilizers. County argues that, if **470  environmental
review is required for these permits, it may have to consider
environmental impacts that it will have no authority to
minimize or mitigate.

The significance of these purported limitations is unclear.
Just because the agency is not empowered to do everything

does not mean it lacks discretion to do anything.10 County
concedes it has the authority, under some circumstances,
to require a different well location, or deny the permit.
This is sufficient latitude to make the issuance of a permit
discretionary, at least when particular circumstances require
County to exercise that authority. While Chapter 9.36 does not
also empower County to impose other mitigation measures,
that circumstance does not mean the issuance of a permit is
not subject to CEQA. If a project is neither ministerial nor
exempt, the agency must comply with the Act. (§§ 21002,
21002.1, 21081.)

The CEQA Guidelines do recommend that a public agency
identify its actions “deemed ministerial under the applicable
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laws and ordinances.” (CEQA Guidelines, § 15268, subd.
(c).) The agency is encouraged to do so in “its implementing
regulations or on a case-by-case basis.” (CEQA Guidelines,
§ 15268, subd. (a).) But the CEQA Guidelines also provide
that projects should be labelled as ministerial when they
are the sort “over which the agency has only ministerial
controls.” (CEQA Guidelines, § 15022, subd. (a)(1)(B),
italics added.) Read together, the guidelines provide that an
agency may categorically classify approvals as ministerial
only when its conferred authority is solely ministerial. The
agency may classify other types of project approvals as
ministerial on a “case-by-case basis.” (CEQA Guidelines, §
15268, subd. (a).)

***161  County argues that its interpretations of Chapter
9.36 and Bulletin No. 74 are entitled to deference. It notes
the CEQA Guidelines, which provide that the “determination
of what is ‘ministerial’ can most appropriately be made by
the particular public agency involved based upon its analysis
of its own laws.” (CEQA Guidelines, § 15268, subd. (a).)
It also relies on *499  Friends of Davis v. City of Davis
(2000) 83 Cal.App.4th 1004, 1015, 100 Cal.Rptr.2d 413,
which held that “an agency's view of the meaning and scope of
its own ordinance is entitled to great weight unless it is clearly
erroneous or unauthorized.” (See also Sierra Club v. Napa
County Bd. of Supervisors (2012) 205 Cal.App.4th 162, 178,
139 Cal.Rptr.3d 897.) County's reliance on these authorities is
misplaced. In those cases, the agencies were interpreting their
own ordinances. That is not the case here. When it enacted
Chapter 9.36, County explicitly incorporated standards from
Bulletin No. 74. It is the legal interpretation of those state
standards that is at issue here.

It is true that when reviewing a particular issuance decision
for abuse of discretion the agency's legal conclusions are
reviewed de novo, while its factual determinations are
reviewed deferentially for substantial evidence. When an
agency determines a particular project is ministerial, it would
typically rely on one or more factual determinations. But
County is not claiming the ministerial exemption applies to a
particular permit. Instead, it claims the exemption applies to
an entire category of permits, as a matter of law.

Of course, we do not simply ignore County's interpretation.
It is one of the several tools available to us in determining
the legal effect of the incorporated state standards. (Yamaha
Corp. of America v. State Bd. of Equalization (1998) 19
Cal.4th 1, 7, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) But, as we said
in Yamaha, the amount of deference due is “situational.” (Id.

at p. 12, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) It depends
on factors indicating that the agency has a comparative
interpretive advantage over courts and that its interpretation
is “ ‘probably correct.’ ” (Ibid.; see also Irvin v. Contra Costa
County Employees’ Retirement Assn. (2017) 13 Cal.App.5th
162, 172–173, 220 Cal.Rptr.3d 510 [warning that according
deference to a local agency's interpretation of state law may
result **471  in the inconsistent interpretation of that law].)
County fails to establish that those factors warrant adopting its
interpretation here. It is ultimately for the courts to determine
the scope and meaning of an ordinance as a matter of law.

D. Categorical v. Individual Classification
Based on the above analysis, we reject County's argument
that the issuance of the permits in question is always
ministerial. Because Standard 8.A gives County sufficient
authority, at least in some cases, to render those issuances
discretionary, County's blanket classification violates CEQA.
It enables County to approve some discretionary projects
while shielding them from CEQA review.

However, we disagree with the Court of Appeal that the
issuance of a permit under Chapter 9.36 is always a
discretionary project. The fact that an *500  ordinance
contains provisions that allow the permitting agency to
exercise independent judgment in some instances does not
mean that all permits issued under that ordinance are
discretionary. County of Sonoma, supra, 11 Cal.App.5th 11,
217 Cal.Rptr.3d 327, illustrates this principle. There, the
plaintiff argued that the issuance of a permit was discretionary
because many of the governing ordinance's provisions were
“broad and vague and ... allow[ed] ***162  the [county's
Agricultural] Commissioner to exercise discretion.” (Id. at
p. 18, 217 Cal.Rptr.3d 327.) The Court of Appeal rejected
this argument. It reasoned that most of the provisions
potentially conferring discretion did not actually apply to
the issuance of the particular challenged permit (id. at
pp. 18, 25–27, 217 Cal.Rptr.3d 327), and that the few
applicable provisions did not authorize the imposition of
meaningful modifications (id. at pp. 18–19, 27–31, 217
Cal.Rptr.3d 327). The relevant question was “not whether
the regulations granted the local agency some discretion in
the abstract, but whether the regulations granted the agency
discretion regarding the particular project. ... [A] regulation
cited as conferring discretion must have been relevant to
the project.” (Id. at p. 25, 217 Cal.Rptr.3d 327.) Because
the discretionary provisions were not relevant to the permit
at issue, the court held that the agency properly classified
its issuance as ministerial. (Id. at p. 32, 217 Cal.Rptr.3d
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327; see also Prentiss v. City of South Pasadena (1993) 15
Cal.App.4th 85, 97, 18 Cal.Rptr.2d 641.) Permits issued under
an ordinance are not necessarily discretionary simply because
the ordinance contains some discretionary provisions.

The CEQA Guidelines support this conclusion. A
discretionary project is one that “requires the exercise of
judgment or deliberation” when the agency decides to
approve or disapprove it. (CEQA Guidelines, § 15357,
italics added.) If the circumstances of a particular project
do not require the exercise of independent judgment, it
is not discretionary. Additionally, the CEQA Guidelines
specifically allow “case-by-case” classifications, indicating
that projects approved under a particular ordinance can
be either discretionary or ministerial depending on the
circumstances. (CEQA Guidelines, § 15268, subd. (a).)

Chapter 9.36 incorporates a number of standards that may
never come into play in the issuance of a particular permit.
Standard 8.A only applies when there is a contamination
source near a proposed well. If no contamination source is
identified during the permit approval process, the discretion
conferred by Standard 8.A will not be involved in that
individual issuance decision. As a result, all well construction
permits are not necessarily discretionary projects. The same
principle would apply to Standards 8.B and 8.C. We have
declined to determine whether those provisions confer
discretionary authority in some instances. We need not do so
here, in light of our *501  analysis of the authority granted
by Standard 8.A. Even if Standards 8.B and 8.C might be
understood to grant discretionary authority in some cases, we
could not conclude that they would always do so. Standard
8.B only applies when a proposed well is downhill from a
contamination source. Standard 8.C is only implicated when a
proposed well is in a flood area. In other words, like Standard
8.A, Standards 8.B and 8.C may or **472  may not be

involved in the issuance of a particular permit.11

County's final argument is that a decision for plaintiffs will
result in increased costs and delays in the issuance of well
construction permits. But CEQA cannot be read to authorize
the categorical misclassification of well construction permits
simply ***163  for the sake of alacrity and economy. It
bears repeating that an individual permit may still be properly
classified as ministerial. Moreover, the fact that an individual
project is classified as discretionary does not mean that
full environmental review, including an EIR, will always

be required. The project may qualify for another CEQA
exemption or the agency may be able to prepare either a
negative declaration or a mitigated negative declaration after
its initial study. Any of these circumstances would obviate the
need for an EIR.

In summary, when an ordinance contains standards which, if
applicable, give an agency the required degree of independent
judgment, the agency may not categorically classify the
issuance of permits as ministerial. It may classify a particular
permit as ministerial (CEQA Guidelines, § 15268, subd. (a)),
and develop a record supporting that classification.

III. CONCLUSION

The Court of Appeal holding that all permit issuances under
Chapter 9.36 of the Stanislaus County Code are discretionary
is reversed. Plaintiffs are not entitled to a judicial declaration
to that effect nor to an injunction requiring County to treat all
such permit issuances as discretionary.

However, plaintiffs are entitled to a declaration that County's
blanket ministerial categorization is unlawful. The Court of
Appeal holding that *502  plaintiffs were entitled to such
relief is affirmed. The matter is remanded to the Court of
Appeal for it to evaluate the questions it declined to answer
and to reassess plaintiffs’ entitlement to relief.

We Concur:

CANTIL-SAKAUYE, C. J.

CHIN, J.

LIU, J.

CUÉLLAR, J.

KRUGER, J.

GROBAN, J.

All Citations

10 Cal.5th 479, 472 P.3d 459, 268 Cal.Rptr.3d 148, 20 Cal.
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041488160&pubNum=0007047&originatingDoc=I7a331180e8a011ea9b80ec4c207131a3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993092650&pubNum=0004041&originatingDoc=I7a331180e8a011ea9b80ec4c207131a3&refType=RP&fi=co_pp_sp_4041_97&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_97
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993092650&pubNum=0004041&originatingDoc=I7a331180e8a011ea9b80ec4c207131a3&refType=RP&fi=co_pp_sp_4041_97&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_97
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0351011901&originatingDoc=I7a331180e8a011ea9b80ec4c207131a3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218429701&originatingDoc=I7a331180e8a011ea9b80ec4c207131a3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322143101&originatingDoc=I7a331180e8a011ea9b80ec4c207131a3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487248001&originatingDoc=I7a331180e8a011ea9b80ec4c207131a3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487247601&originatingDoc=I7a331180e8a011ea9b80ec4c207131a3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0514675801&originatingDoc=I7a331180e8a011ea9b80ec4c207131a3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Protecting Our Water and Environmental Resources v. County..., 10 Cal.5th 479 (2020)
472 P.3d 459, 268 Cal.Rptr.3d 148, 20 Cal. Daily Op. Serv. 9136...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 10

Footnotes
1 Unless noted, all statutory references are to the Public Resources Code.

2 Plaintiffs are Protecting Our Water and Environmental Resources and the California Sportfishing Protection Alliance.

3 CEQA is “implemented by an extensive series of administrative regulations promulgated by the Secretary of the Natural
Resources Agency.” (Medical Marijuana Patients, supra, 7 Cal.5th at p. 1184, 250 Cal.Rptr.3d 818, 446 P.3d 317.) These
regulations can be found at title 14, division 6, chapter 3 of the California Code of Regulations, and will be referred to
as the “CEQA Guidelines.”

4 All designated references to Chapter 9.36 and Chapter 9.37 are to title 9 of the Stanislaus County Code.

5 Section 9.36.150 of the Stanislaus County Code provides that, except as otherwise provided, standards for well
construction “shall be as set forth in Chapter II of the Department of Water Resources Bulletin No. 74.” The bulletin
referred to in this section was first published in 1968, as Department of Water Resources Bulletin No. 74, Water Well
Standards: State of California. (Dept. of Water Resources, Bulletin No. 74-90, June 1991, p. 3 [detailing the publication
history of Bulletin No. 74].) In 1981, a revised version was published as Bulletin No. 74-81. In 1991, a supplement was
issued as Bulletin No. 74-90. The bulletin and its supplement (collectively, Bulletin No. 74) have been described as “a
90-page document filled with technical specifications for water wells.” (California Groundwater Assn. v. Semitropic Water
Storage Dist. (2009) 178 Cal.App.4th 1460, 1469, 101 Cal.Rptr.3d 261.) Under Water Code section 13801, subdivision
(c), counties are required to adopt well construction ordinances that meet or exceed the standards in Bulletin No. 74. Many
counties have incorporated the bulletin's standards for well design and construction into their well permitting ordinances.

6 Potential contamination sources include: storm sewers; septic tanks; sewage and industrial waste ponds; barnyards and
stable areas; feedlots; solid waste disposal sites; and pipelines and storage tanks for petroleum and other chemicals,
pesticides, and fertilizers.

7 These will be referred to as Standards 8.B, 8.C, and 9.

8 Chapter 9.37 exempts, inter alia, wells that extract two acre-feet or less per year. (Stanislaus County Code, §§ 9.37.050,
subd. A.2, 9.37.030, subd. 10.)

9 In a separate action, plaintiffs sought writs of mandate to invalidate 60 individual well construction permits issued by
County without environmental review. That litigation ultimately settled, and plaintiffs dismissed the action.

10 The question here is a narrow one: whether a decision to issue these permits without environmental review is ministerial
or discretionary. We are not called upon here to determine the scope of County's authority once an environmental review
process begins. We express no view on that issue.

11 Plaintiffs have also asked us to review whether (1) any other standards in Bulletin No. 74 are incorporated into Chapter
9.36 and (2) the inclusion of those standards makes permit issuance discretionary. The Court of Appeal declined
to address these questions because it found that the discretion conferred by Standard 8.A made permit issuance a
discretionary project. These questions should be answered by the Court of Appeal on remand in the first instance.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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185 Cal.App.4th 924
Court of Appeal, Fourth District, Division 1, California.

SAN DIEGO NAVY BROADWAY
COMPLEX COALITION,
Plaintiff and Appellant,

v.
CITY OF SAN DIEGO,

Defendant and Respondent;
Manchester Pacific Gateway LLC, Real

Party in Interest and Respondent.

No. D055699.
|

June 17, 2010.
|

Rehearing Denied July 7, 2010.

Synopsis
Background: Nonprofit public benefit organization brought
action seeking writ of mandate to require the city to prepare
an updated Environmental Impact Report (EIR) to address
the downtown development project's impacts on numerous
environmental issues. City and developer filed oppositions
to the writ petition. The Superior Court, San Diego County,
Ronald S. Prager, J., No. GIC880444, denied petition.
Organization appealed.

The Court of Appeal, Aaron, J. held that organization failed
to demonstrate that city had discretionary authority to address
potential environmental concerns that might be identified in
a proposed updated EIR, and, thus, city was not required to
prepare one.

Affirmed.

Attorneys and Law Firms

**866  Briggs Law Corporation, Cory J. Briggs and Mekaela
M. Gladden, San Diego, for Plaintiff and Appellant.

Jan I. Goldsmith, City Attorney, Donald R. Worley, Assistant
City Attorney, and Heather L. Stroud, Deputy City Attorney,
for Respondent.

Cooley Godward Kronish LLP, Steven M. Strauss and
Summer J. Wynn, San Diego, for Real Party in Interest.

AARON, J.

*928  I

INTRODUCTION

The California Environmental Quality Act (CEQA) (Pub.

Resources Code, § 21000 et seq.)1 requires that a public
agency prepare an Environmental Impact Report (EIR)
whenever the agency undertakes a “discretionary” project that
may have a significant impact on the environment. (§ 21080.)
Courts have concluded that the “touchstone” for determining
whether an agency has undertaken a discretionary action that
requires the preparation of an EIR is whether the agency
would be able to meaningfully address the environmental
concerns that might be identified in the EIR. (Friends of
Westwood, Inc. v. City of Los Angeles (1987) 191 Cal.App.3d
259, 266, 235 Cal.Rptr. 788 (Friends of Westwood ).)
If an agency lacks such authority, then “environmental
review would be a meaningless exercise.” (Mountain Lion
Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105,
117, 65 Cal.Rptr.2d 580, 939 P.2d 1280 (Mountain Lion
Foundation ).)

After an initial EIR is certified, CEQA establishes
a presumption against additional environmental review.
An agency has jurisdiction to prepare a subsequent or
supplemental EIR only if the agency grants a “discretionary”

approval on the project (Guidelines, § 15162(c)),2 and certain
statutorily enumerated new circumstances occur. (§ 21166;
see also Guidelines, §§ 15162(a), 15163.)

In this case, we conclude that the City of San Diego (the City)
was not required to prepare a subsequent or supplemental
EIR regarding the potential impact of a redevelopment project
called the Navy Broadway Complex Project (the Project),
on global climate change, because the City did not grant a
discretionary approval that would provide it with the authority
to address the Project's impact on this environmental issue.

*929  II
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FACTUAL AND PROCEDURAL BACKGROUND

A. The Project and the initial EIR
In 1992, the City entered into a development agreement
with the United States of America for the redevelopment
of certain waterfront property in downtown San Diego. The
development agreement contemplated that the developer of
the Project would be permitted to build up to 1,650,000
**867  square feet of office space, 1,220,000 square feet of

hotel space, 25,000 square feet of retail space, and 55,000
square feet of museum or other public attraction space.

The development agreement also established a development
plan and a series of urban design guidelines related
to the aesthetic design of the Project. The development
agreement required that the developer submit its construction
documents to the Centre City Development Corporation

(CCDC)3 so that the CCDC could determine whether the
developer's submittals were consistent with the aesthetic
criteria established in the development plan and the urban
design guidelines.

At the time it entered into the development agreement, the
City certified an EIR that analyzed the Project's potential

environmental impacts.4

B. The CCDC determines that no further environmental
review is warranted in connection with CCDC's consistency
reviews, and the City upholds the CCDC's determinations
In 2006 and 2007, the developer, real party in interest
Manchester Pacific Gateway LLC (Manchester), submitted

its construction plans to the CCDC.5 In connection with its
consistency reviews, the CCDC determined that no further
environmental review of the Project was warranted under
CEQA. The San Diego Navy Broadway Complex Coalition
(the Coalition), a nonprofit public benefit organization
whose members have an interest in “ensuring informed and
responsible growth,” appealed the CCDC's decision to the city

*930  council.6 In January 2007, and again in February 2008,
the city council denied the Coalition's appeals and upheld the
CCDC's CEQA determinations.

C. The Coalition's petition for writ of mandate
In February 2007, the Coalition filed a petition for writ of
mandate in which it claimed, among other contentions, that
the City had violated CEQA in January 2007 in determining

that no further environmental review of the Project was
required. In March 2008, the Coalition amended its petition
to add a challenge to the City's February 2008 CEQA

determination.7

The Coalition filed a brief in support of its amended petition
for writ of mandate in which it argued that the City was
required to prepare an updated EIR to address the Project's
impacts on numerous environmental issues, including
water-supply, public-services, groundwater contamination,
and air pollution, and the Project's “greenhouse-gas
emissions and vulnerability to climate-change.” In arguing
that the CCDC's consistency determinations constituted
“discretionary” actions under CEQA sufficient to require
further environmental **868  review, the Coalition
acknowledged that “the scope of CCDC's determinations
was limited to the issue of [submittals'] consistency with
the Development Plan and Urban Design Guidelines as set
forth in the Development Agreement,” but claimed that
the CCDC had made a “subjective” determination as to
whether Manchester's submittals were of “sufficient quality
and beauty” so as to be consistent with the development plan
and urban design guidelines.

The City and Manchester filed a joint opposition to
the amended petition. In their opposition, the City and
Manchester argued that the Coalition had failed to exhaust
its administrative remedies, and that it had failed to fairly
present all of the evidence in the administrative record that
was relevant to its claims. As to the merits of the Coalition's
claims, the City and Manchester acknowledged that the
City had previously concluded, at the administrative level,
that CCDC's “ ‘evaluation of the plans and specifications'
submitted by [Manchester] would involve a measure of
‘discretion and judgment’ sufficient to trigger CEQA, and
that the City, as the lead agency and party to the *931
Development Agreement, had a duty to evaluate whether

any of the conditions of Section 21166 were met.”8 The
City argued that none of the environmental concerns that the
Coalition had raised met the conditions of section 21166,
including the Project's greenhouse gas emissions and its
potential impact on global climate change.

In addition to the joint opposition, Manchester also filed
a supplemental opposition to the amended petition. In
its supplemental opposition, Manchester argued that the
CCDC's consistency reviews did not constitute discretionary
actions sufficient to trigger potential further environmental
review under section 21166. Manchester argued that “[u]nder
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Friends of Westwood, review is not discretionary if it does
not allow the agency to shape the project....” Specifically,
Manchester contended that, “to the extent CCDC exercises
any discretion, it is limited to aesthetics” and that “a modicum
of discretion regarding aesthetic ideals does not require
environmental review under CEQA.”

After further briefing and a hearing, the trial court denied the
amended petition. In its order denying the amended petition,
the court concluded, as a threshold matter, that the Coalition
had failed to adequately exhaust its administrative remedies
as to several of the issues that it raised in its amended petition,
including its claims pertaining to greenhouse gas emissions
and climate change, because it had failed to adequately

present those issues to the city council.9 The court also denied
the amended petition on the procedural **869  ground that
the Coalition had not fairly presented all of the relevant
evidence from the administrative record in its brief. On the
merits, the trial court concluded that CCDC's consistency
determinations were not discretionary actions under CEQA.
The court also concluded that CEQA did not *932  require
the City to prepare an updated EIR concerning the Project's
greenhouse gas emissions or global climate change impacts
because, at the time the City considered whether an updated
EIR was required, CEQA did not require an analysis of these
environmental issues.

The trial court subsequently entered a judgment denying
the Coalition's amended petition for writ of mandate. The

Coalition appeals.10

III

DISCUSSION

The trial court properly denied the Coalition's amended
petition for writ of mandate

The Coalition argues that the trial court erred in denying its
amended petition for writ of mandate in which it sought an

order that the City prepare an “updat[ed]”11 EIR addressing
the Project's impacts on global climate change. Specifically,
the Coalition argues, “[T]he trial court's decision should
be reversed and [the City] should be ordered to perform a
legally sufficient analysis of the Project's [greenhouse gas]

emissions and climate-change impacts.”12 We apply the de

novo standard of review in considering the threshold issue
of whether the City took a discretionary action of a nature
that would require it to prepare a subsequent or supplemental
EIR, if one of the circumstances specified in section 21166
occurred. (Health First v. March Joint Powers Authority
(2009) 174 Cal.App.4th 1135, 1142, 96 Cal.Rptr.3d 290
(Health First ) [applying de novo standard of review in
determining whether agency took discretionary action under
CEQA].)

*933  A. Governing law

1. An agency is required to prepare an EIR only when the
agency has the authority to address to the environmental
concerns that might be raised therein

CEQA generally applies only to “discretionary projects
proposed to be carried **870  out or approved by public
agencies ....” (§ 21080, italics added.) The Guidelines define
a discretionary project as follows: “ ‘Discretionary project’
means a project which requires the exercise of judgment
or deliberation when the public agency or body decides to
approve or disapprove a particular activity, as distinguished
from situations where the public agency or body merely has to
determine whether there has been conformity with applicable
statutes, ordinances, or regulations.” (Guidelines, § 15357.)

In explaining the significance of the fact that the requirement
of environmental review under CEQA is limited to
discretionary projects, the court in Friends of Westwood held
that the “touchstone” for determining whether an agency
is required to prepare an EIR is whether the agency could
meaningfully address any environmental concerns that might
be identified in the EIR:

“As applied to private projects, the purpose of CEQA is
to minimize the adverse effects of new construction on the
environment. To serve this goal the act requires assessment
of environmental consequences where government has
the power through its regulatory powers to eliminate or
mitigate one or more adverse environmental consequences
a study could reveal. [¶] Thus the touchstone is whether
the approval process involved allows the government
to shape the project in any way which could respond
to any of the concerns which might be identified in
an environmental impact report.” (Friends of Westwood,
supra, 191 Cal.App.3d at pp. 266–267, 235 Cal.Rptr. 788.)

The Friends of Westwood court explained the rationale for
its conclusion that an agency need not prepare an EIR when
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it lacks the discretion to respond to potential environmental
concerns in the EIR, as follows:

“No matter what the EIR might reveal about the terrible
environmental consequences of going ahead with a given
project the government agency would lack the power
(that is, the discretion) to stop or modify it in any
relevant way. The agency could not lawfully deny the
permit nor condition it in any way which would mitigate
the environmental damage in any significant way. The
applicant would be able to legally compel issuance of the
permit without change. Thus, to require the preparation of
an EIR would constitute a useless—and indeed wasteful—
gesture.” (Friends of Westwood, supra, 191 Cal.App.3d at
p. 272, 235 Cal.Rptr. 788.)

In Mountain Lion Foundation, the California Supreme Court
embraced this aspect of Friends of Westwood, stating that
the limitation of CEQA to *934  discretionary projects
“implicitly recognizes that unless a public agency can
shape the project in a way that would respond to concerns
raised in an EIR, or its functional equivalent, environmental
review would be a meaningless exercise.” (Mountain Lion
Foundation, supra, 16 Cal.4th at p. 117, 65 Cal.Rptr.2d 580,
939 P.2d 1280, citing Friends of Westwood.)

In Leach v. City of San Diego (1990) 220 Cal.App.3d 389,
269 Cal.Rptr. 328 (Leach ), this court adopted the reasoning
of Friends of Westwood, holding that a municipality was not
required to prepare an EIR before the municipality would be
permitted to draft water from a reservoir, because the City had
little or no ability to minimize the environmental impacts that
might be identified in an EIR:

“In spite of the environmental consequences, the City
could do little or nothing to prevent or modify drafting
of water between reservoirs to ‘mitigate **871  the
environmental damage in any significant way.’ ( [Friends
of Westwood,] supra, 191 Cal.App.3d at p. 272 [235
Cal.Rptr. 788].) To require an EIR every time drafting of a
reservoir is proposed for the ultimate purpose of supplying
the community with water would indeed be useless and
wasteful.” (Leach, supra, 220 Cal.App.3d at p. 395, 269
Cal.Rptr. 328.)

One treatise has summarized this case law as follows:

“Under the reasoning set forth in Leach, CEQA does not
apply to an agency decision simply because the agency
may exercise some discretion in approving the project

or undertaking. Instead to trigger CEQA compliance, the
discretion must be of a certain kind; it must provide
the agency with the ability and authority to ‘mitigate ...
environmental damage’ to some degree. (Leach, supra,
220 Cal.App.3d. at p. 394, 269 Cal.Rptr. 328;) see
also Friends of Westwood, supra, 191 Cal.App.3d at
p. 267, 235 Cal.Rptr. 788 (the ‘touchstone’ question is
whether the agency can ‘shape the project’ to address
environmental impacts).” (Remy et al., Guide to the
California Environmental Quality Act (11th ed.) p. 85.)

2. After an initial EIR is certified, there is a strong
presumption against additional environmental review

After an initial EIR is certified, there is a statutory
presumption against additional environmental review. (Moss
v. County of Humboldt (2008) 162 Cal.App.4th 1041, 1049–
1050, 76 Cal.Rptr.3d 428 [“after a project has been subjected
to environmental review, the statutory presumption flips in
favor of the developer and against further review”].) In
Melom v. City of Madera (2010) 183 Cal.App.4th 41, 48–49,
106 Cal.Rptr.3d 755, the court explained that section 21166
prohibits agencies from requiring additional environmental
review after an initial EIR is certified unless certain specified
conditions are met:

*935  “ ‘[S]ection 21166 provides that, when
environmental review has been performed, no subsequent
or supplemental EIR shall be required by the lead agency or
any responsible agency unless (1) substantial changes are
proposed in the project that will require major revisions of
the EIR, or (2) substantial changes occur with respect to the
circumstances under which the project will be undertaken
that will require major revisions in the EIR, or (3) new
information, which was not known and could not have been
known when the EIR was certified, becomes available.

“ ‘This provision represents a shift in the applicable
policy considerations. The low threshold for requiring the
preparation of an EIR in the first instance is no longer
applicable; instead, agencies are prohibited from requiring
further environmental review unless the stated conditions
are met. [Citation.]

“ ‘Thus, Public Resources Code section 21166 provides a
balance against the burdens created by the environmental
review process and accords a reasonable measure of
finality and certainty to the results achieved. [Citation.]
At this point, the interests of finality are favored over
the policy of favoring public comment, and the rule
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applies even if the initial review is discovered to have
been inaccurate and misleading in the description of a
significant effect or the severity of its consequences.
[Citation.]’ [Citation.]

‘[S]ection 21166 comes into play precisely because in-
depth review has already occurred, the time for challenging
the sufficiency of the original EIR has long **872
since expired [citation], and the question is whether
circumstances have changed enough to justify repeating a
substantial portion of the process.’ [Citation.]”

3. The requirement to prepare a subsequent EIR or
a supplemental EIR arises only where the agency has
discretion to respond to the environmental concerns raised
in the new EIR, and one of the circumstances specified in
section 21166 has occurred

As with the preparation of an initial EIR (§ 21080), an agency
is required to prepare a subsequent or supplemental EIR only
where the agency grants a “discretionary” approval. (See
Guidelines, §§ 15162(c), 15163 [both implementing section
21166]; Cucamongans United for Reasonable Expansion v.
City of Rancho Cucamonga (2000) 82 Cal.App.4th 473,
479, 98 Cal.Rptr.2d 202 (Cucamongans ) [“ ‘[a] public
agency may require a subsequent EIR only when the agency
grants a discretionary approval’ ”].) In the absence of such
discretionary approval, the agency has no jurisdiction to
prepare a subsequent or supplemental EIR. (Cucamongans,
supra, 82 Cal.App.4th at p. 479, 98 Cal.Rptr.2d 202.) This
jurisdictional limitation is consistent with the *936  notion
that it is nonsensical to require an agency to prepare a
subsequent or supplemental EIR unless the agency has the
authority to take action that would respond to any concerns
that might be raised in the updated EIR. (Cf. Mountain Lion
Foundation, supra, 16 Cal.4th at p. 117, 65 Cal.Rptr.2d 580,
939 P.2d 1280.)

Guidelines, section 15162(c) provides:

“(c) Once a project has been approved, the lead
agency's role in project approval is completed, unless
further discretionary approval on that project is required.
Information appearing after an approval does not require
reopening of that approval. If after the project is
approved, any of the conditions described in subdivision

(a) occurs,[13] a subsequent EIR or negative declaration
shall only be prepared by the public agency which grants
the next discretionary approval for the project, if any. In
this situation no other responsible agency shall grant an

approval for the project until the subsequent EIR has been
certified or subsequent negative declaration adopted.”

(See also Guidelines, § 15163(a)(1), (2) [providing that
an agency may prepare a supplemental EIR rather than a
subsequent EIR if “the conditions described in Section 15162
would require the preparation of a subsequent EIR,” and
“[o]nly minor additions or changes would be necessary to
make the previous EIR adequately apply to the project in the
changed situation”].)

In Health First, supra, 174 Cal.App.4th at page 1141, 96
Cal.Rptr.3d 290, the court considered whether an agency's
approval of a design plan application for a large warehouse
facility constituted a discretionary action under CEQA, such
that the agency would be required to prepare a subsequent
or supplemental EIR if one of the circumstances specified in
section 21166 had occurred. In 2003, the agency approved
a plan to reuse a portion of a military base as a business
center. (Health First, supra, 174 Cal.App.4th at p. 1139, 96
Cal.Rptr.3d 290.) Together with its 2003 approval of the
plan, the agency certified an EIR (ibid.), and established a
series of design guidelines that “set[ ] forth standards for
landscaping, parking, **873  architecture, and other design
elements.” (Id. at p. 1140, 96 Cal.Rptr.3d 290.) In 2006,
a company submitted a design plan application to place a
“large warehouse distribution facility” in the business center.
(Id. at p. 1137, 96 Cal.Rptr.3d 290.) The agency performed
a consistency review and determined that the proposed
application was consistent with the plan, the EIR, and the
design guidelines. (Id. at p. 1141, 96 Cal.Rptr.3d 290.) A
citizen's group filed a petition for writ of mandate, challenging
the approval as unlawful under CEQA (id. at p. 1137, 96
Cal.Rptr.3d 290), and the trial court granted the petition.
(Ibid.)

The agency and the company appealed, claiming that the
agency's approval of the design plan application did not
constitute a discretionary action under CEQA. (Health First,
supra, 174 Cal.App.4th at pp. 1138, 1144, 96 Cal.Rptr.3d
290.) In *937  determining whether the agency had taken
a discretionary action, the Health First court cited case
law in which courts had considered the meaning of
“discretionary” as used in section 21080. (Health First,
supra, 174 Cal.App.4th at pp. 1142–1143, 96 Cal.Rptr.3d
290.) Specifically, the Health First court quoted the Supreme
Court's statement in Mountain Lion Foundation that CEQA
applies only to an agency's discretionary actions because “
‘unless a public agency can shape the project in a way that
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would respond to concerns raised in an EIR, or its functional
equivalent, environmental review would be a meaningless
exercise.’ ” (Health First, supra, 174 Cal.App.4th at p. 1143,
96 Cal.Rptr.3d 290, quoting Mountain Lion Foundation,
supra, 16 Cal.4th at p. 117, 65 Cal.Rptr.2d 580, 939 P.2d
1280.) In concluding that the agency had not undertaken
any discretionary action in approving the design application,
the Health First court noted that the agency's “review of
[the company's] design plan application ... involved deciding
whether the application was consistent with the requirements,
fixed standards, and proposed mitigation of the ... plan, the ...
EIR, and the design guidelines.” (Health First, supra, 174
Cal.App.4th at p. 1144, 96 Cal.Rptr.3d 290.) The Health First
court concluded that no additional environmental review was
warranted, and reversed the trial court's judgment. (Id. at pp.
1144, 1146, 96 Cal.Rptr.3d 290.)

B. The City was not required to prepare a subsequent or
supplemental EIR concerning greenhouse gas emissions or
global climate change
The Coalition acknowledges that “[u]nless there is
discretionary action on the proposal after the initial approval
is given ... there is no basis for further environmental

review....” The Coalition claims that the CCDC's14 action in
conducting consistency reviews of Manchester's submittals
constituted such discretionary action. Specifically, the
Coalition argues that the development agreement required the
CCDC to exercise its subjective judgment as to numerous
aesthetic issues related to the Project. For example, the
Coalition notes that the development agreement required the
CCDC to determine whether Manchester's submittals **874
were consistent with specified design requirements in the
development agreement, including:

“Pacific Highway frontage shall be designed to reinforce
the street's role as a major landscaped gateway boulevard....
Ground-level facades shall be substantially transparent to
maximize the sense of contrast between indoor and outdoor
activities.

[¶] ... [¶]

*938  “The design of the streets shall emphasize
pedestrian access through wide sidewalks and
continuous landscaping.

“Colorful awnings, arcades, and/or similar features shall
be incorporated into the facade design to reinforce the
pedestrian environment.

[¶] ... [¶]

“Towers shall be designed as slender structures to
minimize view obstructions.

“A palette of colors and building materials shall
be developed for the Broadway complex to ensure
harmonious treatment.” (Italics omitted.)

The Coalition argues that “[d]etermining whether such
subjective standards have been met involves the exercise of
judgment and deliberation, leaving CCDC with substantial
leeway to decide whether [Manchester's submittals] were
of sufficient quality and beauty,” and thus, that the
CCDC's determinations constitute discretionary acts within
the meaning of CEQA.

 Assuming for purposes of this opinion that in performing
the consistency reviews, the CCDC was required to exercise
discretionary authority (Guidelines, § 15163(c)) with respect
to various aesthetic issues on the Project, the Coalition has
made no showing that the scope of the CCDC's discretion
extended to the Project's potential impacts on global climate
change. We conclude that the failure to make such a showing
is fatal to the Coalition's claim.

 The rationale for requiring an EIR is to inform the agency
of the potential environmental consequences of its approval
of a project. (Laurel Heights Improvement Assn. v. Regents
of University of California (1988) 47 Cal.3d 376, 394, 253
Cal.Rptr. 426, 764 P.2d 278 [“A fundamental purpose of
an EIR is to provide decision makers with information
they can use in deciding whether to approve a proposed
project”]; accord Guidelines, § 15163(e) [“When the agency
decides whether to approve the project, the decision-making
body shall consider the previous EIR as revised by the
supplemental EIR”].) Where an agency has no authority to
modify a project based on the analysis contained in the EIR,
there is no basis for requiring the agency to prepare the
EIR. This principle has been repeatedly stressed in cases
in which courts have considered the limitation of CEQA to
discretionary projects in the preparation of an initial EIR
(e.g., Friends of Westwood, supra, 191 Cal.App.3d at p. 272,
235 Cal.Rptr. 788), and we see no reason why the same
principle should not apply with equal force in the context
of considering whether an agency is required to prepare a
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subsequent or supplemental EIR. To hold that an agency
must prepare a subsequent or supplemental EIR concerning
an environmental issue over which its discretionary authority
does *939  not extend would be inconsistent with Friends of
Westwood and its progeny, and with the statutory presumption
against additional environmental review, as discussed in the
case law interpreting section 21166. (See Moss v. County
of Humboldt, supra, 162 Cal.App.4th at pp. 1049–1050, 76
Cal.Rptr.3d 428.)

The fact that the CCDC could arguably exercise discretionary
authority to alter the aesthetics of the Project so as to
make **875  the Project consistent with the development
agreement does not demonstrate that the CCDC had the
authority to modify the Project in accordance with a proposed
updated EIR so as to reduce the impact of the Project on
global climate change. The limited scope of the CCDC's
discretionary authority in conducting consistency reviews
is underscored by the fact that the development agreement
provides that the CCDC could not “unreasonably” withhold
its consistency determinations,” and that the CCDC could
“not require any change which is inconsistent with the

Environmental Impact Statement[15] for the Project....” The
development agreement thus makes clear that the CCDC's
role in performing a consistency review is strictly limited to
determining whether Manchester's submittals were consistent
with the aesthetic guidelines contained in the development
agreement.

We reject the Coalition's argument that the fact that the
CCDC's discretion in conducting the consistency reviews
“centered around aesthetic issues,” is of “no consequence,”
because “[a]esthetics are built into CEQA's definition of
‘environment.’ ” Whether CEQA may be applied to address
issues pertaining to aesthetics is irrelevant to this appeal,
because the Coalition is not requesting that the City perform
a subsequent or supplemental EIR concerning the aesthetics
of the Project.

We are similarly not persuaded by the Coalition's citation
of various memoranda from the City and the CCDC
contained in the administrative record, in which those entities
conclude that the CCDC's consistency reviews constituted
discretionary actions under Guidelines, section 15162(c). In
none of these memoranda did the City or the CCDC suggest
that the CCDC had discretion to consider the Project's impact
on global climate change. To the contrary, there is evidence
in the record that the CCDC concluded that its discretion was
limited in scope to a consideration of the Project's aesthetics.

For example, in an October 25, 2006 memorandum on the
subject, CCDC staff wrote:

“The Urban Design Guidelines adopted with the
[Development] Agreement set forth largely objective
criteria by which future proposed projects within *940
the scope of the [Development] Agreement should be
assessed by CCDC [.] [I]ssues relating to maximum-
square footage, amount of parking, building heights,
setbacks, transparency of facades, and pedestrian access
all involve objective criteria, with no discretion afforded
to CCDC to impose additional conditions on the Project[.]
[H]owever[,] the Design Guidelines do contain some
subjective criteria, and therefore, CCDC must exercise
discretion [in reviewing] the design of the Project, albeit
limited to the aesthetic considerations set forth in those
subjective criteria of the Design Guidelines.

“The exercise of some discretion does not automatically
qualify an agency action as a project subject to CEQA.
To trigger CEQA compliance, the discretion must be of a
certain kind; it must provide the agency with the ability
and authority to ‘mitigate ... environmental damage’ to
some degree (Leach [, supra, 220 Cal.App.3d at p. 395,
269 Cal.Rptr. 328].) As stated above, CCDC only has
limited discretion to review the Project as defined in
the [Development] Agreement for consistency with the
subjective criteria in the Design Guidelines. Staff **876
has taken a conservative approach and assumed that its
consistency determination, with respect to the subjective
aesthetic criteria is discretionary, and therefore, potentially
subject to CEQA.” (Italics added.)

The fact that the CCDC made a “conservative” determination
that its exercise of discretion as to aesthetic issues on the
Project might be subject to CEQA, does not establish that the
CCDC exercised any discretionary authority to mitigate the
Project's impact on global climate change.

The Coalition has not argued on appeal that in exercising
its discretion in determining whether Manchester's submittals
were consistent with the design plan and urban design
guidelines, the CCDC could consider the impact of the Project
on global climate change, and we see no basis for such
an argument. Absent such a showing, there is no basis for
requiring the City to conduct an environmental review of an
issue as to which it would have no ability to respond. (See
Remy et al., Guide to the California Environmental Quality
Act, supra, at p. 85 [“the discretion must be of a certain kind;
it must provide the agency with the ability and authority to
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‘mitigate ... environmental damage’ to some degree,” citing
Leach, supra, 220 Cal.App.3d at p. 394, 269 Cal.Rptr. 328].)

We conclude that the Coalition has not demonstrated that the
CCDC had discretionary authority (Guidelines, § 15163(c))
to address potential environmental concerns regarding global
climate change that might be identified in a proposed updated
EIR. Under these circumstances, environmental review of the
impact of the Project on global climate change “would be a
meaningless exercise.” *941  (Mountain Lion Foundation,
supra, 16 Cal.4th at p. 117, 65 Cal.Rptr.2d 580, 939 P.2d
1280.) We therefore conclude that the trial court did not err in

denying the Coalition's amended petition.16

IV

DISPOSITION

The judgment is affirmed. The Coalition is to bear costs on
appeal.

WE CONCUR: HALLER, Acting P.J., and IRION, J.

All Citations

185 Cal.App.4th 924, 110 Cal.Rptr.3d 865, 10 Cal. Daily Op.
Serv. 7621, 2010 Daily Journal D.A.R. 9096

Footnotes
1 Unless otherwise specified, all subsequent statutory references are to the Public Resources Code.

2 References to “Guidelines” are to the administrative guidelines for the implementation of CEQA. (Cal.Code Regs., tit.
14, § 15000 et seq.)

3 The CCDC is a public nonprofit corporation created to staff and implement downtown San Diego redevelopment projects.

4 The 1992 EIR incorporated a 1990 Environmental Impact Statement (EIS). An EIS is an environmental report that the
National Environmental Policy Act (42 U.S.C., § 4321) requires to be prepared for certain actions undertaken by the
federal government. (See Bowman v. City of Berkeley (2004) 122 Cal.App.4th 572, 591, 18 Cal.Rptr.3d 814.)

5 Unfavorable market conditions during the 1990s delayed implementation of the Project.

6 The Coalition referred to itself as the “Broadway Complex Coalition,” in its appeal to the city council. We assume for
purposes of this opinion that this entity and the Coalition are the same.

7 The first amended petition for writ of mandate contained in the record does not bear a file stamp. The document is dated
March 31, 2008.

8 Section 21166 provides: “When an environmental impact report has been prepared for a project pursuant to this division,
no subsequent or supplemental environmental impact report shall be required by the lead agency or by any responsible
agency, unless one or more of the following events occurs:

“(a) Substantial changes are proposed in the project which will require major revisions of the environmental impact
report.
“(b) Substantial changes occur with respect to the circumstances under which the project is being undertaken which
will require major revisions in the environmental impact report.
“(c) New information, which was not known and could not have been known at the time the environmental impact report
was certified as complete, becomes available.”

9 The trial court stated that the Coalition had not referenced these environmental concerns in its representative's oral
remarks before the city council, and that it had not adequately presented the issues in the written materials that it provided
to the City. The court reasoned, “Simply including these issues in a PowerPoint presentation that was handed out to the
City Council members that set forth three slides to a page in reduced size and print and providing a disk with approximately
6,700 pages of material did not sufficiently put [the City] on notice of said issues.”

10 While this appeal was pending, the City lodged the administrative record with this court. The Coalition lodged, as an
exhibit to its reply brief, a copy of a CD/DVD that purportedly contains the material that the Coalition provided to the city
council during the administrative proceedings. The Coalition stated that the “content” of the CD/DVD is included in the
administrative record, but that “the CD/DVD has been lodged so th[is] Court has the benefit of having the material in the
same format as it was originally presented at the administrative hearing.” The City and Manchester have moved to strike
the exhibit, noting that the exhibit is not contained in the administrative record and that the files contained on the CD/
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DVD are documents that total approximately 6,700 pages in length—far in excess of the 10–page limit under California
Rules of Court, rule 8.204(d). We grant the motion to strike for the reasons stated in the City and Manchester's motion.

11 Although it is not entirely clear from the Coalition's brief whether the Coalition claims that the City was required to prepare
a “subsequent EIR” (Guidelines, § 15162) or a “supplement[al] EIR” (Guidelines, § 15163), this distinction is not material
to our analysis.

12 In its brief, the Coalition makes clear the limited nature of its claim, stating, “Although there are many environmental
issues that should have been examined or required updating, [the Coalition] is focusing this entire appeal on the issue
of the Project's unexamined [greenhouse gasses] because of the significance of the issue.”

13 Guidelines, section 15162(a) implements section 21166 and specifies the various circumstances under which a
subsequent EIR may be performed.

14 Although the CCDC is no longer a party to this action, both parties assume that any duty on the part of the City to update
the EIR is contingent on an analysis of the CCDC's actions in performing the consistency reviews. For example, the
Coalition asserts in its brief that the development agreement provides that the CCDC would act as “[an] agent for [the
City]” in performing the consistency reviews. In its brief, the City assumes “[f]or the sake of argument” that the CCDC's
“actions are relevant to the City's duties.” Accordingly, we assume for purposes of this opinion that actions taken by the
CCDC could trigger the City's duty to update the 1992 EIR.

15 As noted in footnote 4, ante, in 1992, at the time it entered into the development agreement, the City certified an EIR that
incorporated a 1990 EIS that analyzed the potential environment impacts of the Project.

16 In light of our conclusion, we need not consider the City and Manchester's alternative grounds for affirmance.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Objectors brought action for peremptory
writ of mandate, seeking to require city to set aside
its approval of development project and certification
of environmental impact report (EIR) for project under
California Environmental Quality Act (CEQA). The Superior
Court, Los Angeles County, No. BS144606, James C.
Chalfant, J., entered judgment in favor of objectors in part and
in favor of city in part. Developer and city appealed.

Holdings: The Court of Appeal, Jones, J., held that:

project description in draft EIR was not accurate, stable, and
finite, as required by CEQA, and

this impaired public's ability to participate in CEQA process,
requiring reversal.

Affirmed; request for judicial notice denied.

**298  APPEAL from a judgment of the Superior Court of
Los Angeles County. James C. Chalfant, Judge. Affirmed.
(Los Angeles County Super. Ct. No. BS144606)
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The Silverstein Law Firm, Robert P. Silverstein, Pasadena, for
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JONES, J.*

*4  INTRODUCTION

In this appeal, Millennium Hollywood LLC (Millennium), the
City of Los Angeles and Los Angeles City Council (City)
(collectively appellants) challenge the trial court's ruling that
the proposed development of a four-and-a-half-acre parcel
straddling Vine Street in Hollywood, California (the project)
failed to comply with the requirements of the California
Environmental Quality Act (CEQA). (Pub. Resources Code,
§ 21000 et seq.)

Specifically, appellants challenge four aspects of that
decision. First, they argue that the trial court's finding that the
project description in the environmental impact report (EIR)
failed to comply with CEQA's requirement for a *5  stable
and finite project description is incorrect as a matter of law.
Appellants contend that this ruling conflicts with other cases
allowing a flexible, general project description.

Second, appellants challenge the trial court's conclusion that
the EIR's transportation impact analysis was fatally flawed
because it failed to use the methodology directed by Caltrans,
a responsible agency on this aspect of the EIR. Appellants
assert **299  that the City was within its sound discretion to
use a methodology that did not consider the traffic impacts of
the project on the 101 Freeway, located blocks away from the
proposed development.

Third, appellants challenge the trial court's finding that
the traffic impact analysis was unsupported by substantial
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evidence because it failed to consider the cumulative effects
of existing developments and growth in Hollywood, and
the NBC/Universal development project, located three miles
from the site on the other side of the 101 Freeway.

Finally, appellants argue that the trial court erroneously
concluded that the qualified condition of approval (Q
Condition No. 1) impermissibly expanded the scope of
the project well beyond the scope of the EIR's analysis.
(See Los Angeles Mun. Code (LAMC), § 12.32, subd. (G)
(2).) Appellants argue that the various land use approvals
“unambiguously” limit any project uses to those that are

entirely consistent with the EIR.1

Stopthemillenniumhollywood.com, Communities United
for Reasonable Development, and George Abrahams
(collectively Stopthemillennium) cross-appeal from that
portion of the trial court's decision regarding the draft
EIR's disclosure of seismic impacts of the development.
Specifically, the trial judge found that the draft EIR
adequately disclosed and analyzed the then-known facts
regarding faults and their proximity to the Millennium
development site. Stopthemillennium appeals that ruling,
arguing that the trial court erred in finding that the draft EIR
performed its required legal obligation to inform the public
about seismic conditions at the development site.

*6  We find that the trial court did not err in concluding
that the project description used by the City and Millennium
failed to comply with CEQA's requirement of an accurate,
stable and finite project description. Thus, on this ground, we
affirm. As the project description is at the heart of the EIR
process in this case, it is not necessary to reach appellants' and
Stopthemillennium's other contentions.

BACKGROUND FACTS

The facts in this section are limited to the single basis
upon which this decision rests—the legal sufficiency of the

description of the project used in the EIR.2

The location of the proposed development at issue is a 4.47-
acre site straddling Vine Street, south of Yucca Street, and
**300  north of Hollywood Boulevard. The site surrounds

the historic Capitol Records Building in Hollywood.

A. The 2008 Proposal

On August 18, 2008, Millennium filed a master land use
permit application with the City's planning department. The
2008 project was described as a mixed-use development,
consisting of approximately 492 residential units, a 200-unit
luxury hotel, 100,000 square feet of office space, a 35,000-
square-foot sports club and spa, more than 11,000 square
feet of commercial uses, and 34,000 square feet of food
and beverage uses. The historic Capital Records Tower and
Gogerty Building would be preserved and maintained as an
office and music recording facility.

As an attachment to the application, Millennium described
what it proposed to build and the purposes for which the
buildings would be used. The 2008 project was to have
three separate towers arising out of two low-rise buildings
situated on the east and west sides of Vine Street. The
new construction would “frame” the Capitol Records Tower,
incorporating extensive and inviting open spaces and terraces
located on the multi-tiered low rise buildings. In addition,
Millennium proposed a high-rise observation deck at the top
of the tallest tower in the 2008 project. In that application,
Millennium requested a zone change to permit a sports club,
and a variance to allow greater development density than was
allowed under existing plans.

*7  The 2008 project application specifically described what
Millennium proposed to build. On the lot situated east of Vine
(East Site), the new construction was to consist of a 12-story
low-rise building, partially wrapped around seven stories of
above-grade parking, on top of five stories of subterranean
parking. The East Site buildings would integrate two ground
floors and a 33-story residential tower that would rise out of
the low-rise building to approximately 554 feet above street
level, “creating a 45-story, 578,574 square foot structure that
[would] be 584 feet above ground” at the highest point of the
building.

On the lot situated west of Vine (West Site), Millennium
proposed to build a four-story, two-tiered low-rise structure,
comprised of a sports club with a spa as well as a hotel lobby.
That low-rise structure would support two towers with four
subterranean levels of parking, creating a 470,201 square-foot
building. The two ground floors would be integrated at the
mezzanine level. The larger tower, offset at an angle, would
be approximately 482 feet above street level at the roof of the
highest habitable floor, or 511 feet at the top of the roof-top
parapet. The larger tower would have 34 stories of residential
uses. The smaller second tower, also situated at an offset angle
and located at the corner of Yucca and Ivar Streets, would
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be a 200-room luxury hotel, creating a 14-story structure that
would be 218 feet above street level at the top of the roof. The
residential tower would include 175 condominium units. In
total, the completed project would be 1,163,079 square feet
of floor area.

Detail was not omitted from the 2008 application. Millennium
described the pedestrian plazas with “post card views” of
the Capitol Tower, outdoor dining areas, lounge seating,
a sun deck and a pool for the hotel. The entryway on
Argyle Avenue “would be accented by an additional water
feature and decorative ornamental planting.” Detailed site
plans, locations, and elevations for the buildings, architectural
renderings of the buildings themselves, and the related
features of the development were included.

**301  Thereafter, the City Department of Building and
Safety informed the developer that the proposed project's
enclosed balconies would exceed the 6:1 floor area ratio
(FAR) allowable under the City's general plan and would,
therefore, require a variance. Millennium took no further
action on the project until 2011.

B. The 2011 Proposal
Millennium submitted another master land use permit
application to the City's planning department in April 2011.
The 2011 proposal shared similarities with the 2008 proposal.
The total project size was largely the same, and the proposed
mixed-use nature of the development was preserved. Parking
*8  garages were described as both subterranean and above-

grade. Proposed uses for the buildings were described (such
as residential uses, hotel and commercial uses), but this
application noted that “[t]he Project may alter the types or
amounts of the uses from those listed above in compliance
with the Land Use Equivalency Program and Development
Standards.” Missing from this application was any description

or detail regarding what Millennium intended to build.3

This lack of detail about the proposed project and what it
would look like and for what uses it would be built continued
throughout the environmental review process. As described
by Millennium's lawyer, “the [2011 project] is presented as
a concept plan and several land use scenarios.” The concept
plan identified various components, including residential
units, hotel, office, commercial, food and beverage, fitness
center, and parking uses. The project description “is designed
to create an impact ‘envelope’ within which a range of
development scenarios can occur.”

In its initial study, the City described the project to include
the construction of 1,052,667 square feet of newly built
floor area. The Capitol Records Tower and the Gogerty
Building, which are within the project site, would be
preserved and maintained as office and music recording
facilities. The maximum floor area (existing buildings plus
new construction) would total 1,166,970 square feet, with a
6:1 FAR averaged across the project.

Although not specifically identified, quantified or located
within the building sites, “[t]he [p]roject would develop a mix
of land uses, including residential dwelling units, luxury hotel
rooms, office and associated uses, restaurant space, health and
fitness club uses and retail establishments.”

And, a development agreement for the project would have
a 25-year term and embody the project's pre-defined limits
“regarding developable floor area, permitted land uses, design
guidelines, and site-specific development standards,” which
would “control the scale and massing of the Project.” The
initial study did not include any drawings or renderings of
what Millennium proposed to build, the number of buildings,
their shape and size, their location within the building sites,
or the purposes to which they would be put. The only stable
and finite description of buildings at the site was the size,
location, and purposes of the existing Capitol Records Tower
and Gogerty Building.

The initial study incorporated a land use equivalency program
(LUEP) as part of the project description. Under the LUEP,
Millennium could transfer *9  floor area among parcels
within the project. These adjustments “could result in several
potential **302  development scenarios.” These potential
scenarios and combination of land uses “would occur within
the development thresholds contemplated in the Development
Agreement including the not-to-exceed FAR.” Thus, the
initial study failed to describe a stable or finite commitment
regarding the uses to be made of the undisclosed and
undescribed constructed buildings.

C. The Draft EIR
The City described the project in the draft EIR. In section
II of the appendices of the “Millennium Hollywood Project
Development Regulations: Guidelines and Standards,” the
project is described as a “mixed use development” that spans
the north half of two blocks on either side of Vine Street
between Hollywood Boulevard and Yucca Streets.
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As for specifics, however, the draft EIR contained very
few. Instead, “[t]he Project would implement a Development
Agreement ... that would vest the Project's entitlements,
established detailed and flexible development parameters
for the Project Site and ensure that the Project is
completed consistent with [these parameters].” (Italics
added.) “Implementation of a proposed Development
Agreement also would grant flexibility regarding the final
arrangement and density of specific land uses, siting, and
massing characteristics subject to detailed development
controls.” Development regulations would be adopted in
conjunction with the proposed development agreement which
would prevail over any inconsistent land use regulations in

the LAMC.4

As expressly noted in the draft EIR, because “flexibility is
contemplated in the Development Agreement with regard to
particular land uses, siting, and *10  massing characteristics,
a conceptual plan has been prepared as an illustrative
scenario to demonstrate a potential development program
that implements the Development Agreement land use and
development standards (the Concept Plan).” (Italics added.)
Thus, this concept plan was simply one “scenario” that might
result from the approval of the development agreement.
Two other possible scenarios were also identified in the
draft EIR: the residential scenario and commercial scenario.
All three scenarios were included in the draft EIR as
“representative development scenarios, in order to help
establish the maximum environmental impacts” to be studied
under CEQA. The draft EIR explained as follows:

“Through the analysis of the Concept Plan and two
additional scenarios, the **303  Commercial Scenario and
the Residential Scenario ... this Draft EIR analyzes the
greatest possible impact on each environmental issue area.
The most intense impacts from each scenario represent
the greatest environmental impacts permitted for any
development scenario for the Project. The Project may not
exceed any of the maximum impacts identified for each issue
area from either the Concept Plan, the Residential Scenario,
or the Commercial Scenario.”

The scenarios presented in the draft EIR, therefore, are
only possible development schemes, any of which could
implement the development agreement and land use and
development standards. The concept plan “provides an
illustrative assemblage of land uses and developed floor area
that conforms to the terms of the Development Agreement.”
A potential configuration of the various buildings, and their

location on the two lots, are provided. And “proposed
net developed floor area” shared by the potential uses is
enumerated.

The residential scenario increased the number of dwelling
units, eliminated the hotel, did not increase office space
beyond that already provided by the Capitol Records Tower
and Gogerty Building, and provided retail, restaurant and a
sports and fitness club. The commercial scenario proposed a
development that increased office space and hotel space at the
expense of dwelling units.

As for scale and massing of the proposed development,
the development regulations established height zones (A,
B, C and D) and maximum floor plates for the towers.
Within these zones, a building or buildings to a maximum
height could be constructed. In addition, “the Project will
occur within a pre-determined massing envelope.” Maximum
tower lot coverage, minimum floor area below certain
heights, maximum floor tower plates, minimum setbacks
and minimum public open space were set out. Certain rules
for towers were provided. Grade level standards were also
imposed to regulate street wall massing, entrances, and store
fronts.

*11  Using these parameters, “conceptual architectural
renderings” of a potential project were provided. The draft
EIR expressly noted, however, that “these conceptual scale
and massing renderings are not building designs and are
being presented for purposes of depicting potential massing
options that could be developed under the Development
Regulations and Equivalency Program; other massing options
are possible, but would not be more impactful than the option
analyzed herein.” (Italics added.)

Thus, other than being assured that ten viewpoints would be
preserved, the public had no idea how many buildings or
towers would be built and where they would be located on the
project site. Instead, the public had only conceptual drawings
of a development that might not be built.

D. Final EIR; City Council Approval
The final EIR was published in February 2013. It included,
without modification, the project description set forth in the

draft EIR.5 The final EIR included criticisms received after
issuance of the draft EIR from members of the public—many
of whom complained that the draft EIR's project description
made it impossible for them to participate meaningfully in
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the **304  CEQA process. One commenter complained
that the draft EIR lacked an accurate, stable, and consistent
project description: “The [draft] EIR's equivalency program
would allow virtually any type of development to be built,
irrespective of what the [draft] EIR renderings and vague
development regulations might indicate.” Without greater
specificity about the project, the public would be unable
to “meaningfully participate in the approval process for the
Project.” This commenter complained that based on the draft
EIR, the public had no idea “what types of uses will ultimately
be built, where on the site they will be, what their general
design will be, and what the ultimate environmental impacts
will be.” Notably, the draft EIR failed to disclose and analyze
basic things—like “project driveways and ingress and egress
from the Project's ... Vine Street driveways (assuming there
will be Vine driveways)”—making it impossible to assess the
project's impact on traffic circulation in one of Hollywood's
“most congested areas.” In short, this commenter observed,
“we have no idea what will be built, except that it will
likely be massive.” The commenter further objected that the
draft EIR was misleading because the concept plan “gives
the public the impression that something approaching that
plan will be built even though the Development Agreement
allows different parts of the Project site to be sold to different
*12  developers who may choose to build something that

bears no real resemblance to the Concept Plan.” Further,
the commenter observed, the “Development Agreement
also provides that no subsequent approvals/environmental
review would be required for any subsequent build-out of
the Project.” The commenter warned that the draft EIR's
“enigmatic project description has the effect of cutting the
public out of some of the more important questions about
the Project. And it certainly cannot provide the City Council
with enough information to support a Statement of Overriding
Considerations.”

Another citizen complained that it was “difficult to respond
to a project that does not include a specific proposal.” And,
another complained that the project description “is unclear
and seems intentionally nebulous.” Despite these objections,
the City made no modifications to the project description in
the final EIR.

On July 23, 2013, the Los Angeles City Council gave final
approval of Millennium's project.

E. Mandamus Petition
On August 28, 2013, Stopthemillenniumhollywood and
Beachwood Canyon Neighborhood Association filed a

petition asking for a peremptory writ of mandate directing the
City to set aside the approval of the project and certification
of the EIR. An amended petition was filed on September 5,
2014.

The first amended petition alleged three causes of action

for violations of CEQA.6 The first cause of action alleged,
inter alia, that the City had prejudicially abused its discretion
by failing to provide an accurate, stable, and finite project
description. The second cause of action alleged, inter alia, that
the City had prejudicially abused its discretion by declining to
study the traffic impacts of the proposed Millennium project
on the 101 Freeway, despite Caltrans's direction that it do so.
The third cause of action alleged, inter alia, that the City had
failed to notice and consult with the California Geological
Survey regarding **305  potential seismic hazards at the
project site.

F. Trial Court's Order
On April 30, 2015, the trial court granted the petition for
writ of mandate as to the first and second causes of action,
but denied it as to the third cause of action. The trial court
explained as follows:

Quoting County of Inyo v. City of Los Angeles (1977) 71
Cal.App.3d 185, 139 Cal.Rptr. 396 (County of Inyo), the trial
court explained “ ‘[a]n *13  accurate, stable, and [consistent]
project description is the sin[e] qua non of an informative and
legally sufficient EIR’ ” because a shifting project description
may confuse the public and public decision-makers, thus
vitiating the EIR's usefulness as a vehicle for intelligent public
participation. Accordingly, a project description “should be
sufficiently detailed to provide a foundation for a complete
analysis of the environmental impacts,” and it should include
all project components and “apprise the parties of the true
scope of the project.”

The trial court concluded that the project description
in the present case was neither stable nor finite. The
court characterized the final EIR as providing only a
“blurred view of the project,” noting that the LUEP,
development regulations, and Q Condition No. 1 approved
an “envelope” of potential residential, commercial, retail
and office projects that would not have more than a
maximum design mass and height, and would create no
more than maximum levels of air pollution and traffic

impacts.7 Analyzing a “set of environmental impact limits,”
instead of analyzing the environmental impacts for a defined
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project, was not consistent with CEQA. Quoting Burbank-
Glendale-Pasadena Airport Authority v. Hensler (1991) 233
Cal.App.3d 577, 284 Cal.Rptr. 498, the trial court held CEQA
demanded instead that “ ‘the defined project and not some
different project must be the EIR's bona fide subject.’ ”
Indeed, the court noted an EIR that does not provide decision-
makers, and the public, with adequate information about the
project “fails as an informational document.”

Acknowledging that there may be times when a project
description setting forth only the project's physical parameters
and maximum environmental impacts may be reasonable, the
trial court found those circumstances were not present in
this case. The court distinguished Citizens for a Sustainable
Treasure Island v. City and County of San Francisco
(2014) 227 Cal.App.4th 1036, 174 Cal.Rptr.3d 363 (Treasure
Island), in which the island had been contaminated by
hazardous materials that required cleanup, and the developer
could not be sure when the island would be available for
development. In that unusual circumstance, the Treasure
Island court had concluded that a project description that
included both fixed elements (such as street layouts) and
conceptual elements (such as the shape of buildings or
specific landscape designs) was all that could be meaningfully
provided at present. Once additional project features were
known, those would “be likely subjects of supplemental
review before a final design was implemented.” *14  The
trial court concluded that the unique circumstances present in
Treasure Island were entirely absent in the **306  present
case. The court noted that the Millennium project site did
not contain hazardous substances or other external variables
that made the nature and timing of development unknown
or unknowable, nor was there any planned supplemental
environmental review, any external conditions creating
uncertainty, or any reason the project developer could not be
specific about project details. Thus, the trial court concluded:
“While CEQA does not require a project to be defined down
to the last detail, Millennium's uncertainty about market
conditions or the timing of its build-out is an insufficient
ground for the ambiguous and blurred Project Description.”

Additionally, the trial court held that the conceptual approach
used to define the project in this case impermissibly deferred
a portion of the environmental impacts analysis. It noted
that without knowing which of the project “concepts”
would ultimately be built, the EIR could not (and did not)
explain how the developers would avoid exceeding the
maximum impacts when the project was finally designed
and built. Moreover, the LUEP allowed Millennium to

transfer or change uses within the project, and it allowed
the planning director to approve a change request if the
request demonstrated that it was consistent with the maximum
allowable number of increased vehicle trips (trip captures)
and did not exceed the maximum environmental impacts
identified in the EIR. The trial court asked, “But how
will the Planning Director make that determination for
changing the Project and using what criteria?” It noted
that since no additional CEQA review was required to
ensure that Millennium was within maximum environmental
standards, and no public input would be allowed, the final
EIR essentially “defers the environmental assessment of
the Project and ultimately fails to ensure that the finally
designated Project will not be approved without all necessary
mitigations of environmental harm.”

In finding the project definition impermissibly ambiguous,
the trial court returned to the underlying informational
purposes of CEQA. Citing Natural Resources Defense
Council v. City of Los Angeles (2002) 103 Cal.App.4th 268,
126 Cal.Rptr.2d 615, the trial court held the environmental
review process mandated by CEQA was “intended to provide
the fullest information reasonably available on which the
decision-makers and the public can rely in determining
whether to start a project.” When properly drafted, an EIR
furnishes both the road map and the environmental price tag
for the project so that the decision maker and the public both
know how much they and the environment will have to give
up in order to take that journey. In the present case, however,
the ambiguous project description rendered this “price tag”
*15  unascertainable and deferred significant portions of the

environmental analysis. As a result, CEQA's “informational
and substantive requirements were violated.” Accordingly,
the court vacated the EIR and the entitlements it purported to

support.8

Following a decision on non-writ causes of action, the trial
court entered judgment on March 17, 2017. Millennium, the
City, and Stopthemillennium timely appealed.

DISCUSSION

A. Standard of Review
A court's inquiry in a CEQA case “ ‘shall extend only
to whether there was a prejudicial **307  abuse of
discretion. Abuse of discretion is established if the agency
has not proceeded in the manner required by law or if the
determination or decision is not supported by substantial
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evidence.’ ” (Laurel Heights Improvement Assn. v. Regents
of University of California (1988) 47 Cal.3d 376, 392, 253
Cal.Rptr. 426, 764 P.2d 278, quoting Pub. Resources Code, §
21168.5.)

In evaluating whether an agency has abused its discretion, a
reviewing court must adjust its scrutiny depending on whether
the claim is predominantly one of improper procedure or a
dispute over the facts. The court determines de novo whether
the agency has failed to proceed in the manner prescribed
by CEQA, but reviews for substantial evidence an agency's
resolution of a factual dispute over whether “ ‘adverse effects
have been mitigated or could be better mitigated.’ ” (Vineyard
Area Citizens for Responsible Growth, Inc. v. City of Rancho
Cordova (2007) 40 Cal.4th 412, 435, 53 Cal.Rptr.3d 821, 150
P.3d 709.)

Regarding the question of whether the EIR's project
description complied with CEQA's requirements, the standard
of review is de novo. (Washoe Meadows Community v.
Department of Parks & Recreation (2017) 17 Cal.App.5th
277, 286–287, 225 Cal.Rptr.3d 238 (Washoe Meadows); see
also Sierra Club v. County of Fresno (2018) 6 Cal.5th 502,
513, 241 Cal.Rptr.3d 508, 431 P.3d 1151.)

*16  B. Analysis

1. The Project Description Was Not “Accurate, Stable and
Finite” as Required Under CEQA.

A draft EIR must contain a project description. (Cal. Code

Regs., tit. 14, § 15124.)9 That project description must include
(a) the precise location and boundaries of the proposed
project, (b) a statement of the objectives sought by the
proposed project, (c) a general description of the project's
technical, economic and environmental characteristics, and
(d) a statement briefly describing the intended use of the EIR.
(Id., § 15124, subds. (a)—(d).)

This description of the project is an indispensable element
of both a valid draft EIR and final EIR. (Washoe Meadows,
supra, 17 Cal.App.5th at p. 287, 225 Cal.Rptr.3d 238,
citing Western Placer Citizens for an Agricultural & Rural
Environment v. County of Placer (2006) 144 Cal.App.4th
890, 898, 50 Cal.Rptr.3d 799.) That project description must
be accurate, stable and finite. (County of Inyo, supra, 71
Cal.App.3d at p. 193, 139 Cal.Rptr. 396.)

County of Inyo was the first decision to articulate the need
for a definite and unambiguous project description as part
of CEQA's environmental review process. In that case, the
project involved the extraction of subsurface water in the
Owens Valley by the City's Department of Water and Power.
(County of Inyo, supra, 71 Cal.App.3d at p. 189, 139 Cal.Rptr.
396.) Although the EIR initially described the project as a
proposed increase of 51 cubic square feet of subsurface water,
other portions of the EIR discussed proposals far broader than
the initially described project. (Id. at p. 190, 139 Cal.Rptr.
396.)

The County of Inyo court acknowledged that the EIR
adequately described the broader project's environmental
effects, and thus the informative quality of the EIR's
environmental forecasts were not affected by the “ill-
conceived, initial project **308  description.” (County of
Inyo, supra, 71 Cal.App.3d at p. 197, 139 Cal.Rptr. 396 [“The
elasticity of the project concept does not vitally affect the
‘impact’ sections of the report.”].) Nonetheless, the court
concluded that the “incessant shifts” among different project
descriptions “vitiate[d] the City's EIR process as a vehicle
for intelligent public participation,” because “[a] curtailed,
enigmatic or unstable project description draws a red herring
across the path of public input.” (Id. at pp. 197, 198, 139
Cal.Rptr. 396.)

More recently, in Washoe Meadows, supra, 17 Cal.App.5th
277, 225 Cal.Rptr.3d 238, the requirement in CEQA of a clear
and unambiguous project description was *17  reiterated.
In that case, the Department of Parks and Recreation
(the Department) proposed the “ ‘Upper Truckee River
Restoration and Golf Course Reconfiguration Project.’ ” (Id.
at pp. 282–283, 225 Cal.Rptr.3d 238.) The draft EIR identified
five alternatives for the project without specifying a preferred
alternative. (Id. at 283, 225 Cal.Rptr.3d 238.) Rather, the
Department would select a preferred alternative after “receipt
and evaluation of public comments.” (Ibid.) A discussion of
that decision would be included in the final EIR. (Ibid.)

The Court of Appeal found the open-ended and indefinite
project description utilized by the Department was legally
impermissible under CEQA. “Dispositive of this appeal
is the [draft] EIR's failure to provide the public with an
accurate, stable and finite description of the project.” (Washoe
Meadows, supra, 17 Cal.App.5th at p. 285, 225 Cal.Rptr.3d
238.) The Department was able to provide certainty; it had
selected a preferred alternative as part of its public scoping
process for the project. (Id. at pp. 282–283, 225 Cal.Rptr.3d
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238.) But, for some reason, it simply failed to describe a
project at all. “Instead, it presented five different alternatives
for addressing the Upper Truckee River's contribution to
the discharge of sediment into Lake Tahoe, and indicated
that following a period for public comment, one of the
alternatives, or a variation thereof, would be selected as the
project.” (Id. at p. 285, 225 Cal.Rptr.3d 238.)

It did not matter to the Washoe Meadows court that the draft
EIR thoroughly analyzed the alternative that was ultimately
selected in the final EIR. “[T]he problem with an agency's
failure to propose a stable project is not confined to ‘the
informative quality of the EIR's environmental forecasts.’
” (Washoe Meadows, supra, 17 Cal.App.5th at p. 288, 225
Cal.Rptr.3d 238.) Rather, a failure to identify or select
a project at all “impairs the public's right and ability to
participate in the environmental review process.” (Ibid.)

The requirement of an accurate, stable, and finite project
description as the sine qua non of an informative and legally
sufficient EIR has been reiterated in a number of cases
since County of Inyo. (See, e.g., Treasure Island, supra, 227
Cal.App.4th at p. 1052, 174 Cal.Rptr.3d 363 [“This court
is among the many which have recognized that a project
description that gives conflicting signals to decision makers
and the public about the nature and scope of the project
is fundamentally inadequate and misleading”]; Communities
for a Better Environment v. City of Richmond (2010) 184
Cal.App.4th 70, 85–89, 108 Cal.Rptr.3d 478 [EIR failed as
an informal document because the project description was
inconsistent and obscure as to the true purpose and scope of
the project]; San Joaquin Raptor Rescue Center v. County
of Merced (2007) 149 Cal.App.4th 645, 653, 57 Cal.Rptr.3d
663 [an EIR must include detail sufficient to enable those
who did not participate in its preparation to understand and
to consider **309  meaningfully the issues raised by the
proposed project].)

*18  In this case, the project description is not simply
inconsistent, it fails to describe the siting, size, mass, or
appearance of any building proposed to be built at the project
site. The draft EIR does not describe a building development
project at all. Rather, it presents different conceptual scenarios
that Millennium or future developers may follow for the
development of this site. These concepts and development
scenarios—none of which may ultimately be constructed—do
not meet the requirement of a stable or finite proposed project.

The development regulations that were incorporated into the
project description provide the public and decision makers
little by way of actual information regarding the “design
features” or the “final development scenario.” Rather, these
regulations simply limit the range of construction choices
for future developers. And, even the limits imposed are
vague and ambiguous. While future developers are to create
a mixed-use development, eliminate the visual impact of
current on-site parking, establish, where feasible, pedestrian
linkages to existing public transit, and “provide designs
that address, respect and complement the existing context,
including standards for ground-level open space, podium
heights and massing setbacks,” no particular structure or
structures are required to be built.

In support of their argument that the conceptual “impacts
envelope” of project alternatives employed in the EIR
complies with CEQA, appellants erroneously assert that so
long as the worse-case-scenario environmental effects have
been assumed, analyzed, and mitigated, and so long as
no development takes place that exceeds those mitigation
measures, CEQA's purpose has been fully satisfied. That
argument was made and roundly rejected in County of
Inyo, and Washoe Meadows. CEQA's purposes go beyond
an evaluation of theoretical environmental impacts. “If an
EIR fails to include relevant information and precludes
informed decisionmaking and public participation, the goals
of CEQA are thwarted and a prejudicial abuse of discretion
has occurred.” (Save Our Peninsula Committee v. Monterey
County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 128, 104
Cal.Rptr.2d 326.)

Nor does South of Market Community Action Network v. City
and County of San Francisco (2019) 33 Cal.App.5th 321, 245
Cal.Rptr.3d 174 (South of Market) suggest a different rule. In
that case, the Court of Appeal confirmed the proposition that
an “ ‘accurate, stable and finite project description is the sine
qua non of an informative and legally sufficient EIR.’ ” (Id.
at p. 332, 245 Cal.Rptr.3d 174, citing County of Inyo, supra,
71 Cal.App.3d at p. 199, 139 Cal.Rptr. 396.) “ ‘Only through
an accurate view of the project may affected outsiders and
public decision makers balance the proposal's benefit against
its environmental costs, consider *19  mitigation measures,
assess the advantage of terminating the proposal ... and weigh
other alternatives in the balance.’ ” (South of Market, supra,
33 Cal.App.5th at p. 332, 245 Cal.Rptr.3d 174.)

In South of Market, however, the project description
was neither “ ‘curtailed, enigmatic or unstable.’ ” (South
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of Market, supra, 33 Cal.App.5th at pp. 327–328, 245
Cal.Rptr.3d 174.) The draft EIR described a mixed-use
development that would preserve and rehabilitate two
existing buildings and construct four new buildings at the
project site. The only uncertainty challenged by the opponents
of the project was that the draft EIR did not commit to whether
the buildings would be used predominately as office space
or residential units. (Id. at p. 332, 245 Cal.Rptr.3d 174.)
**310  “Plaintiffs do not dispute the [draft] EIR's project

description met CEQA technical requirements, and do not
describe any information that was required to be included
in the project description but was not.” (Ibid.) In fact, the
draft EIR included “site plans, illustrative massing, building
elevations, cross-sections and representative floor plans for
both options.” (Id. at p. 333, 245 Cal.Rptr.3d 174.) Thus,
the project description met the information required by the
guidelines. (Id. at p. 332, 245 Cal.Rptr.3d 174 [requiring a
general description of the project's technical, economic and
environmental characteristics].)

In the present case, the project description fails to meet this
basic Guidelines requirement. The technical characteristics
of the construction project—such as was provided in South
of Market—were not provided here. The draft EIR did not
contain site plans, cross-sections, building elevations, or
illustrative massing to show what buildings would be built,
where they would be sited, what they would look like, and
how many there would be.

Moreover, as noted by the trial court, there were no practical
impediments as to why Millennium could not have provided
an accurate, stable, and finite description of what it intended
to build. Unlike the Treasure Island developer, there were
no contaminated sites on this property that interfered with
making any firm commitment as to whether development
would be possible and, if so, what type of development.
(See Treasure Island, supra, 227 Cal.App.4th at p. 1054, 174
Cal.Rptr.3d 363 [given the soil, groundwater and structural
contamination on Treasure Island, the EIR could not be
faulted for not providing detail that “does not now exist”].)
In fact, in its earliest proposals regarding the project,
Millennium clearly described what it proposed to build on its
two parcels in Hollywood.

Nor, as in Treasure Island, would the Millennium
development's future configuration be subject to
“supplemental review” before the “final Project design” is
implemented. (See Treasure Island, supra, 227 Cal.App.4th
at p. 1054, 174 Cal.Rptr.3d 363.) This lack of further

environmental review is another significant difference
between the circumstances presented in Treasure Island and
those present here.

*20  2. The EIR's Ambiguous Project Description
Prejudicially Impairs the Public's Ability to Participate in the
CEQA Process.

The failure to comply with CEQA's informational
requirements does not require reversal unless there is
prejudice. (Pub. Resources Code, § 21005, subd. (b).)
Such prejudice is found, however, if the failure to include
relevant information precludes informed decision making
and informed public comment. (Washoe Meadows, supra, 17
Cal.App.5th at p. 290, 225 Cal.Rptr.3d 238.) The omission
of relevant information is deemed prejudicial “ ‘regardless of
whether a different outcome would have resulted if the public
agency had complied with those provisions.’ ” (Id. at p. 290,
225 Cal.Rptr.3d 238, citing Pub. Resources Code, § 21005,
subd. (a); Rural Landowners Assn. v. City Council (1983) 143
Cal.App.3d 1013, 1021, 192 Cal.Rptr. 325.)

In this case, Millennium's failure to present any concrete
project proposal, instead choosing concepts and “impact
envelopes” rather than an accurate, stable, and finite project,
was an obstacle to informed public participation, “even if
we cannot say such input would have changed the project
ultimately selected and approved.” (Washoe Meadows, supra,
17 Cal.App.5th at p. 290, 225 Cal.Rptr.3d 238.) Accordingly,
the trial court correctly invalidated the EIR and granted the
CEQA writ petition.

**311  3. Need Not Reach the Remaining Arguments on
Appeal

The parties raise other issues regarding the EIR's sufficiency
on appeal, including, inter alia, whether the City is required
by law to use Caltrans's methodology for the study of traffic
effects, whether the City was required to consider cumulative
effects, including those on the 101 Freeway, in evaluating the
project under CEQA, and whether the seismic issues were
sufficiently disclosed. Given that the project description is
fatally defective and supports the trial court's decision to
issue the writ, we need not reach these issues. “ ‘An opinion
sufficiently states “reasons” if it sets forth the “grounds” or
“principles” upon which the justices concur in the judgment.’
” (People v. Garcia (2002) 97 Cal.App.4th 847, 853, 118
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Cal.Rptr.2d 662, citing Lewis v. Superior Court (1999) 19
Cal.4th 1232, 1262, 82 Cal.Rptr.2d 85, 970 P.2d 872.) An
appellate court is not required to address every one of the
parties' respective arguments or express every ground for

rejecting every contention advanced by every party.10 (People
v. Garcia, at p. 853, 118 Cal.Rptr.2d 662.)

*21  DISPOSITION

The judgment is affirmed. Stopthemillennium shall recover
their costs on appeal. The League of Cities' request for judicial
notice is denied.

We concur:

EDMON, P. J.

LAVIN, J.

All Citations

39 Cal.App.5th 1, 251 Cal.Rptr.3d 296, 19 Cal. Daily Op.
Serv. 8349, 2019 Daily Journal D.A.R. 8120

Footnotes
* Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to article VI, section 6 of the California

Constitution.

1 Two organizations submitted amicus curiae briefs in support of appellants: League of California Cities (League of Cities)
and the California State Association of Counties (State Association of Counties). The State Association of Counties' brief
is directed to that portion of the trial court's decision regarding Caltrans's role in the environmental review of the project.
As we do not reach those issues, we similarly will not reach the argument furthered by the State Association of Counties.
As for the League of Cities, its arguments largely repeat appellants' contentions that the project description satisfies
CEQA's requirements and thus we do not separately address them. We deny the League of Cities' request for judicial
notice. The materials sought to be noticed are not relevant to the legal determination of whether the project description
utilized in this case was sufficiently accurate, stable and finite to meet CEQA's requirements.

2 The City adopted the project description contained in the draft EIR as the project description in the final EIR. Although
at oral argument an issue was raised as to whether the possibility of the venue being used for outdoor concerts was
added by a city council person before final approval, the late inclusion of that use was not challenged below. Appellants
conceded at oral argument that the project description used in the draft EIR is the same project description that was
used for the final EIR.

3 And, as noted in the final EIR, any approved project under this application and CEQA process would have to comply with
what was studied in the draft EIR, not what the 2008 application describes.

4 The project site was zoned C4-2D-SN, which is commercial with limitations and multi-family residential uses within Height
District 2. Millennium requested uses permitted in the land use equivalency program or as permitted in the C2 zone, as
defined in section 12.16.A of the LAMC in Q Condition No. 1. Although Millennium asserts that Q Condition No. 1 was
added solely to allow it to include a health and fitness center in the project, the plain language of the condition does not
include such limitation. Q Condition No. 1 reads, in full: “The use of the subject property shall be limited to those uses
permitted in the Land Use Equivalency Program, attached as Exhibit D or as permitted in the C2 Zone as defined in
Section 12.16.A of the L.A.M.C.” (Italics added.) While it may be that future developers elect not to construe this provision
by its literal terms, it is the plain meaning that governs the interpretation. At oral argument, Millennium argued that the
remaining conditions (such as Q Condition No. 2, which incorporates the development regulations) made it obvious that
the language in Q Condition No. 1 was only to allow a fitness center to be incorporated in the project. A review of the
development regulations, however, fails to support that argument. Nothing in these regulations mandates the construction
of a fitness center. In fact, the development regulations state that “[t]he Project Site is zoned Commercial (C2).”

5 Once a draft EIR is prepared, the public is provided notice and an opportunity to comment. (Pub. Resources Code, §
21092.) These comments and responses, if any, are subsequently published in a final EIR. (Cal. Code Regs., tit. 14, §§
15088—15089, 15204, subd. (a).)

6 The first amended petition also contained non-CEQA causes of action, but because they are not relevant to this appeal,
we do not discuss them.
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7 The trial court considered the use of the disjunctive “or” in the project's Q Condition of Approval No. 1 to give the developer
the ability to choose from any of the long list of land uses expressly permitted in the C2 zone. Whether intended by
the City, the express language of that condition provided Millennium even greater latitude to re-design and reconfigure
the project. The trial court found that this possibility was not subject to environmental analysis and, therefore, the City's
approval of this condition violated CEQA.

8 The trial court also heard and decided whether the City's analysis of the project's traffic and seismic impact analysis met
the legal requirements of CEQA. These rulings will not be considered here as we conclude that the project description
used in this case was legally insufficient.

9 The regulations implementing CEQA are codified at California Code of Regulations, title 14, section 15000 et seq., and
are referred to as the State CEQA Guidelines (hereafter Guidelines).

10 Contrary to appellants' contention at oral argument, Public Resources Code section 21168.9 does not mandate that
we rule on every issue presented on appeal. Rather, that section provides that the trial court's order, upon remand,
shall include only those mandates that are necessary to achieve CEQA compliance. (City of Redlands v. County of San
Bernardino (2002) 96 Cal.App.4th 398, 416, 117 Cal.Rptr.2d 582.)

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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232 Cal.App.4th 429
Court of Appeal, Second

District, Division 6, California.

VENTURA FOOTHILL NEIGHBORS,
Plaintiff and Respondent,

v.
COUNTY OF VENTURA et al.,

Defendants and Appellants.

2d Civil No. B254120
|

Filed December 15, 2014
|

As Modified on Denial of Rehearing January 8, 2015

Synopsis
Background: Neighborhood interest group filed petition for
writ of mandate seeking to set aside county's approval of
medical clinic and require preparation of a supplemental
environmental impact report (EIR) under the California
Environmental Quality Act (CEQA) based on clinic's
changed size and location, and also sought a preliminary
injunction to halt construction. The Superior Court, Ventura
County, No. 56-2008-00323043-CU-PT-OXN, Glen M.
Reiser, J., denied the preliminary injunction request, and, after
construction was completed, granted a peremptory writ of
mandate. County appealed.

Holdings: The Court of Appeal, Yegan, J. held that:

increase in height of county medical building from 75 feet to
90 feet was a substantial change such that a supplemental EIR,
rather than an EIR addendum, was required, and

neighborhood interest group had 180 days from date they
were informed of increased clinic height to bring action for
mandamus relief.

Affirmed.

**422  Glen M. Reiser, Judge, Superior Court County of
Ventura. (Super. Ct. No. 56-2008-00323043-CU-PT-OXN)
(Ventura County)

Attorneys and Law Firms

Stephen L. Kostka and Julie Jones, San Francisco, Leroy
Smith and Jeffrey E. Barnes, Ventura County Counsel for
Defendants and Appellants.

Susan Brandt; Brandt–Hawley Law Group, Glen Ellen, for
Plaintiff and Respondent.

Opinion

**423  YEGAN, J.

*431  As Oliver Wendell Holmes said: “Men must turn
square corners when they deal with the Government.” (Rock
Island A. & L.R. Co. v. United States (1920) 254 U.S.
141, 143, 41 S.Ct. 55, 56, 65 L.Ed. 188, 189.) Our
own California Supreme Court remarked: “ ‘It is hard to
see why the government should not be held to a like
standard of rectangular rectitude when dealing with its
citizens.’ [Citation.]” (Farrell v. County of Placer (1944) 23
Cal.2d 624, 628, 145 P.2d 570; see Title Ins. Co. v. State Board
of Equalization (1992) 4 Cal.4th 715, 730, 14 Cal.Rptr.2d
822, 842 P.2d 121.) Here the trial court essentially ruled that
the government had not turned a square corner in dealing
with some of its citizens—adjacent property owners—when it
increased the height of a building in violation of the California
Environmental Quality Act (CEQA). The trial court's ruling
requiring a supplemental environmental impact report (EIR),
must be affirmed.

The County of Ventura (County), its board of supervisors
(Board), and two County agencies appeal from a judgment
granting a peremptory writ of mandate in favor of Ventura
Foothill Neighbors, respondent. Respondent's members
reside near a building that County recently constructed in the
City of Ventura. The peremptory writ of mandate requires
County to prepare a supplemental EIR for the completed
building. The original EIR was for a building with a maximum
height of 75 feet at a specified location. County constructed
a 90 foot high building at a different location. Instead of
filing a supplemental EIR, County filed an EIR addendum that
considered the environmental impact of the change in location
but did not mention the increase in the building's height.

Appellants contend that County acted within its discretion in
proceeding by way of an addendum instead of a supplemental
EIR. They also contend that respondent's action is barred by
a 30–day statute of limitations. These contentions are without
merit.
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Factual and Procedural Background

In 1993 Board decided to construct a five-story ambulatory
care clinic (the Clinic) on the 40–acre campus of the
Ventura County Medical Center in the *432  City of San
Buenaventura (Ventura). The 1993 EIR stated that “[t]he
building would be up to 75 feet in height.” The EIR included
drawings of the proposed building that did not show its height.

In January 1994 Board certified the EIR and approved the
project. It filed a notice of determination (NOD) stating that
County would construct an “Ambulatory Care Clinic.” The
NOD mentioned nothing about the building's height.

In June 1994 detailed plans for the Clinic were prepared. The
plans showed that the height to the roofline would be 72 feet.
Parapets, additional walls on the roof, increased the height to
88.5 feet.

County delayed constructing the Clinic until May 2005 when
Board decided that the Clinic should be “relocated from its
original orientation to reduce the environmental impact of
the Project and to more centrally locate the Project around
parking assets.” The Clinic would be moved “approximately
200 feet north and 160 feet west of the original location.” The
relocated building would “be about 5 feet lower in elevation
due to the topography at the revised location.”

For the relocated building, Board prepared an “Addendum”
to the EIR. Board concluded “that no subsequent or
supplemental Environmental Impact Report is required.” The
addendum observed: “The **424  relocation of the proposed
Clinic has slightly less impact on resident[s]' view-shed over
the originally approved project because it is farther away from
these residences and the proposed relocated Clinic is at a
site where the existing topography is about 5 feet lower than
the approved location.” “Since the proposed relocated Clinic
is virtually the same size and configuration as the original
component, the land use impacts of the proposed relocated
Clinic for height and view shed is less than and within the
scope of the analysis of land use impacts in the [EIR].” The
addendum did not say that the height of the Clinic would
exceed the maximum of 75 feet specified in the EIR.

Board approved the 1994 plans and specifications for the
Clinic and “authorize[d] and direct[ed] the Director of the
Public Works Agency to update these plans and specifications

to current applicable building codes.” On May 25, 2005,
County filed a NOD stating that the project would be changed
by relocating the Clinic. The NOD did not mention the
building's height. In 2007 the plans for the Clinic were
modified to show that the height of the building would be 90
feet, including parapets on the roof.

It was not until May 22, 2008, that respondent's members
were informed that the height of the relocated Clinic would be
90 feet. On that date John *433  Brooks, who lived nearby,
saw an “auger rig” at the construction site. He went to the
construction office and “asked what the equipment was for
and what they were building.” He was shocked to learn that
the equipment was going to be used to construct a 90–foot
high building. Brooks told Jacqueline Moran, a founding
member of respondent.

On July 17, 2008, respondent filed a petition for a writ of
mandate. The petition sought to set aside Board's approval
of the construction of the relocated Clinic and require Board
“to refrain from further consideration of approval pending
certification of an adequate supplemental EIR.”

In August 2008 the trial court denied respondent's motion for
a preliminary injunction halting construction of the Clinic. In
support of the motion, Ms. Moran declared: “[The relocated
Clinic is] in the foothills of Ventura, bordered on three sides
by a very well-established neighborhood of single family
residen[ces]....” In its original location, “the aesthetic impacts
of the Clinic building would have been confined primarily
to Agnus Street. [¶] ... [¶] [T]he 75–foot structure was 15
feet below the grade of Foothill [Road] and did not impact
the superior ocean views of homes on that street. In the
new location, the 90–foot structure would stand well above
the grade of Foothill and so would significantly diminish
the superior ocean view setting of those Foothill residences.
Further, by moving the Clinic further north on the campus
property, the building will significantly impact the aesthetics
and superior views of the Agnus Street, Lynn Drive and
Fairmont Drive residents....” In addition, the building “will
significantly interrupt ... hillside views” from residences on
Estrella Street. “There are approximately 84 homes that will
be significantly and negatively impacted for their aesthetics
by this building should it go forward.” The trial court weighed
the competing considerations and determined that it would
be unwise and inequitable to cease ongoing construction. In
October 2010 the construction of the Clinic was completed.
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Trial Court's Decision

In January 2014 the trial court issued a well-written and
comprehensive 11–page order granting a peremptory writ
of mandate. **425  This, of course, is of great assistance
to the Court of Appeal and we commend the trial court
for doing so. The trial court noted that both parties had
stipulated that “the county's medical building façade was fully
constructed to a height of 90 feet.” Respondent “conceded ...
that recent CEQA case law now conclusively bars its claim
as to relocation of the medical building, since the May 24,
2005 notice of determination on the addendum had expressly
included ‘Relocation of replacement Clinic building.’ ” On
the other hand, respondent contended that it is not barred
from claiming “that it is a violation of CEQA *434  for the
county to advise the public in the EIR that it was studying and
proposed to build a medical building ‘up to 75 feet in height’;
and then to construct a building that is 90 feet high across its
entire east-west dimension.”

The trial court ruled that respondent's petition was not
time-barred because “it cannot reasonably be said that
[respondent's members] reasonably knew or should have
known that the building was going to be 90 feet high until
the 90–foot auger rig was in place in [May] 2008 to build
the clinic.” The court concluded that the 20 percent increase
in the building's height, from a maximum of 75 feet to 90
feet, was a “material discrepancy” and “a violation of CEQA.”
The court continued: “[T]here were ‘substantial changes’ as
far as the general public and any reasonable reader of the
EIR [were] concerned.... [M]ajor revisions [of the EIR] are
required since the entire building height/view-shed analysis
in the 1993 EIR was gauged and analyzed for a [75–foot high]
building in a materially different location. [¶] Accordingly,
the appropriate protocol is to have the county draft and
recirculate a focused supplemental EIR, limited solely to
analysis of height and profile-related impacts of the medical
clinic, as built and where built to a height of ninety feet. Since
it is nota reasonable mitigation measure to reduce the size or
height of the new medical clinic as constructed, assuming a
finding of significant impacts at the revised 90 foot height
in the new location, the county is obligated to consider other
forms of mitigation in an effort to reduce significant impacts
to levels of insignificance.”

Standard of Review

“In CEQA cases, as in other mandamus cases, ‘we
independently review the administrative record under
the same standard of review that governs the trial
court.’ [Citations.] We review an agency's determinations
and decisions for abuse of discretion. An agency abuses its
discretion when it fails to proceed in a manner required
by law or there is not substantial evidence to support its
determination or decision. [Citations.]” (Preserve Wild Santee
v. City of Santee (2012) 210 Cal.App.4th 260, 275, 148
Cal.Rptr.3d 310.)

“Where [as here] the pertinent facts are undisputed, it is a
question of law whether a case is barred by the statute of
limitations. Accordingly, we apply the de novo standard of
review [to this issue]. [Citation.]” (Arcadia Development Co.
v. City of Morgan Hill (2008) 169 Cal.App.4th 253, 260–261,
86 Cal.Rptr.3d 598.)

*435  CEQA Addendum and 30–day Limitation Period

Appellants claim that in its petition respondent challenged
the adequacy of the 1993 EIR. Appellants maintain that
this challenge is time-barred because “[t]he statute of
limitations ... expired 30 days after” County filed the January
1994 NOD, which stated: “An Environmental Impact report
was prepared and certified for this project pursuant to the
provisions of CEQA.” Respondent, on the other hand, **426
correctly contends that it did “not ‘challenge the [1993]
EIR’ as County claims.” Instead, it challenged “the County's
failure to prepare a supplemental EIR for a 90–foot Clinic
building.” Respondent frames the issue as follows: “Did the
County abuse its discretion and fail to proceed in the manner
required by law in approving the revised ... Clinic based on an
addendum to the 1993 EIR rather than preparing a supplement
to the EIR to analyze and mitigate new impacts?”

“CEQA does not require an EIR to be prepared for every
step taken in the course of a project. Once a proper EIR
has been prepared, no subsequent or supplemental EIR
is required unless (1) ‘[s]ubstantial changes’ are proposed
in the project, requiring ‘major revisions’ in the EIR; (2)
substantial changes arise in the circumstances of the project's
undertaking, requiring major revisions in the EIR; or (3)
new information appears that was not known or available at
the time the EIR was certified. [Citations.]” (Committee For
Green Foothills v. Santa Clara County Bd. of Supervisors
(2010) 48 Cal.4th 32, 54–55, 105 Cal.Rptr.3d 181, 224 P.3d
920.)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028920037&pubNum=0007047&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028920037&pubNum=0007047&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028920037&pubNum=0007047&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017665684&pubNum=0007047&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017665684&pubNum=0007047&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017665684&pubNum=0007047&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021330931&pubNum=0004645&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021330931&pubNum=0004645&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021330931&pubNum=0004645&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021330931&pubNum=0004645&originatingDoc=Ibbe9a06084a811e4b603cc772dfc08c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Ventura Foothill Neighbors v. County of Ventura, 232 Cal.App.4th 429 (2014)
181 Cal.Rptr.3d 421, 14 Cal. Daily Op. Serv. 13,980, 2014 Daily Journal D.A.R. 16,549

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 4

CEQA statutes do not mention an EIR addendum. But section
15164 of the CEQA guidelines (Cal.Code Regs., tit. 14, §
15000 et seq.) provides: “The lead agency or a responsible
agency shall prepare an addendum to a previously certified
EIR if some changes or additions are necessary but none of
the conditions described in [guidelines] Section 15162 calling
for preparation of a subsequent EIR have occurred.” (Id.
subd. (a).) “An addendum need not be circulated for public
review....” (Id. subd. (c).) A leading treatise on property law
explains: “When there are changes in a project after the
certification of a Final Report, the agency can prepare an
Addendum to the Report if the changes do not substantially
modify the analysis in the original Report. The Addendum
is acceptable, rather than a new or Supplemental EIR, when
there are only minor technical changes or additions which do
not raise important new issues about the significant effects
on the environment.” (9 Miller & Starr, Cal. Real Estate (3d
ed.2011), § 25A:19, p. 25A–107, fns. omitted.)

Appellants assert that County acted within its discretion by
preparing an EIR addendum instead of a supplemental EIR.
They argue: “The Addendum explained why relocation of the
Clinic building would not result in any *436  new or more
severe significant impacts than were described in the EIR, and
concluded that preparation of a subsequent or supplemental
EIR was therefore not required.” This conclusory argument,
which is addressed only to the relocation of the building,
is insufficient to overcome the judgment's presumption of
correctness. (See Boyle v. CertainTeed Corp. (2006) 137
Cal.App.4th 645, 649–650, 40 Cal.Rptr.3d 501 [“An appealed
judgment is presumed correct, and appellant bears the
burden of overcoming the presumption of correctness”].) The
addendum said nothing about the increase in height from
a maximum of 75 feet to 90 feet. We agree with the trial
court that the increase in height effected “ ‘[s]ubstantial
changes’ ... in the project, requiring ‘major revisions’ in the
EIR.” (Committee For Green Foothills v. Santa Clara County
Bd. of Supervisors, supra, 48 Cal.4th at p. 54, 105 Cal.Rptr.3d
181, 224 P.3d 920.) Thus, County abused its discretion in not
preparing a supplemental EIR.

Appellants argue that respondent is time-barred from
challenging County's decision to proceed by way of an EIR
addendum. Appellants claim that the statute of limitations
expired 30 days after May 25, 2005, when the County filed
the NOD for the relocation of the Clinic. **427  Public
Resources Code section 21167, subdivision (e) requires that “
‘[a]n action or proceeding alleging that [an] act or omission of

a public agency does not comply with’ CEQA ... be brought
within 30 days after the filing of the NOD.” (Committee For
Green Foothills v. Santa Clara County Bd. of Supervisors,
supra, 48 Cal.4th at p. 57, 105 Cal.Rptr.3d 181, 224 P.3d 920.)

At oral argument appellants' counsel said that even if County
had doubled the height of the Clinic, once the 30–day period
elapsed any challenge to its action would still be time-barred.
This is nonsense. We agree with the trial court that the 30–
day statute of limitations is inapplicable because County
did not provide notice to the public of the increase in the
Clinic's height. “[T]he filing of an NOD triggers a 30–day
statute of limitations for all CEQA challenges to the decision
announced in the notice.” (Committee For Green Foothills
v. Santa Clara County Bd. of Supervisors, supra, 48 Cal.4th
at p. 39, 105 Cal.Rptr.3d 181, 224 P.3d 920, italics added.)
The decision announced in the notice was the “[r]elocation of
replacement Clinic building.”

Neither the NOD nor the EIR addendum mentioned anything
about a change in the building's height. Because both the
NOD and addendum were silent on this issue, a 180–day
statute of limitations began to run from May 22, 2008, when
respondent's members were informed that the Clinic was
going to be 90 feet high. “[I]f the agency makes substantial
changes in a project after the filing of the EIR and fails to file
a later EIR in violation of section 21166, subdivision (a), an
action challenging the agency's noncompliance with CEQA
may be filed within 180 days of the time the plaintiff knew
or reasonably should have known that the project under way
differs substantially from the one described in the EIR.” (
*437  Concerned Citizens of Costa Mesa, nc. v. 32nd Dist.

Agricultural Assn. (1986) 42 Cal.3d 929, 939, 231 Cal.Rptr.
748, 727 P.2d 1029.) Respondent's petition for a writ of
mandate was filed within the 180–day period.

Disposition

The trial court's effort to require the government to “turn
square corners” with its citizens is to be applauded.

The judgment is affirmed. Respondents to recover costs on
appeal.

We concur:

GILBERT, P.J.
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40 Cal.4th 412
Supreme Court of California

VINEYARD AREA CITIZENS FOR
RESPONSIBLE GROWTH, INC.,
et al., Plaintiffs and Appellants,

v.
CITY OF RANCHO CORDOVA,

Defendant and Respondent;
Sunrise Douglas Property

Owners Assn. et al., Real Parties
in Interest and Respondents.

No. S132972.
|

Feb. 1, 2007.
|

As Modified on Denial of Rehearing April 18, 2007.*

Synopsis
Background: Environmental group filed petition for writ
of mandate challenging, under the California Environmental
Quality Act (CEQA), a county's approval of a large
development project. The Superior Court, Sacramento
County, No. 02CS01214, Raymond M. Cadei, J., after a
bench trial, denied the petition. Group appealed. The Court of
Appeal affirmed. The Supreme Court granted group's petition
for review, superseding the opinion of the Court of Appeal.

Holdings: The Supreme Court, Werdegar, J., held that:

environmental impact report (EIR) was not required to
demonstrate that project was definitely assured long-term
future water supplies;

final environmental impact report (FEIR) adequately
analyzed near-term groundwater supplies;

FEIR failed to adequately analyze long-term surface water
supplies; and

draft EIR was required to be recirculated for newly disclosed
potential impact on salmon migration.

Judgment of the Court of Appeal reversed and matter
remanded.

Baxter, J., filed a concurring and dissenting opinion.

Opinion, 25 Cal.Rptr.3d 596, superseded.
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Opinion

WERDEGAR, J.

*421  **713  The County of Sacramento (County) approved
a community plan for a large, mixed-use development project
proposed by real parties in interest in this mandate action
(real parties), as well as a specific plan for the first portion of
that development. A group of objectors to the development
(plaintiffs) brought a petition for writ of mandate to overturn,
on a variety of grounds, the County's approval. The superior
court denied the petition, and the Court of Appeal affirmed.

We granted review to consider plaintiffs' claims, arising under
the California Environmental Quality Act (CEQA) (Pub.
Resources Code, § 21000 et seq.), that (1) the environmental
impact report (EIR) prepared for the community and specific
plans failed to adequately identify and evaluate future water
sources for the development, and (2) potential impacts on
migratory salmon in the Cosumnes River, disclosed in the
Final EIR, should instead have been incorporated in a revised
Draft EIR and recirculated for public comment.

We conclude that while the EIR adequately informed decision
makers and the public of the County's plan for near-term
provision of water to the development, it failed to do so
as to the long-term provision and hence failed to disclose
the impacts of providing the necessary supplies in the long
term. While the EIR identifies the intended water sources
in general terms, it does not clearly and coherently explain,
using material properly stated or incorporated in the EIR, how
the long-term demand is likely to be met with those sources,
the environmental impacts of exploiting those sources, and
how those impacts are to be mitigated. On the second issue,
we agree with plaintiffs that the Draft EIR must be revised
and recirculated for public comment on the newly disclosed
potential impact on Cosumnes River fish migration.

Factual and Procedural Background

The facts are drawn from the record before the County's Board
of Supervisors (Board) when that body took the challenged
actions. (See Western States Petroleum Assn. v. Superior
Court (1995) 9 Cal.4th 559, 568–574, 38 Cal.Rptr.2d 139, 888
P.2d 1268.)

Real parties, a land development group led by AKT
Development Corporation, propose to develop more than
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6,000 rural acres in the eastern part of the County (now
within the jurisdiction of the recently incorporated City of
Rancho Cordova (Rancho Cordova), which has assumed
the County's place in this litigation) into a “master planned
community” known as Sunrise *422  Douglas (after Sunrise
Boulevard and Douglas Road, two major roads forming part
of its borders). Fully built, the project would include more
than 22,000 residential units, housing as many as 60,000
people, together with schools and parks, as well as office and
commercial uses occupying about 480 acres of land.

County planning staff prepared two plans for initial regulatory
approval: the Sunrise Douglas Community Plan (Community
Plan), which sets out the “policy framework and conceptual
development plan” for the entire project, and the SunRidge
Specific Plan (Specific Plan), which details the proposed
development of a substantial portion of the project—2,600
acres of land to contain 9,886 **714  residential units, as
***827  well as community commercial areas, shopping

centers, neighborhood schools and parks. County staff also
prepared a single EIR assessing the likely environmental
consequences of implementing both plans, to be used by the
Board in deciding whether to approve the plans.

On July 17, 2002, the Board passed resolutions and
ordinances that amended the County general plan and zoning
ordinances to approve the project. The Board also certified
the Final EIR (FEIR) and made findings as to significant
unmitigated environmental effects and overriding benefits.
(See Pub. Resources Code, § 21081;) Guidelines for the
Implementation of Cal. Environmental Quality Act (CEQA
Guidelines) (Cal.Code Regs., tit. 14, §§ 15090, 15091.)

The EIR for the Community Plan and Specific Plan addressed
myriad potential environmental impacts associated with the
development, as well as mitigation measures and alternatives
to the development. Many of these formed the basis for

critical public comment on the Draft EIR1 and disputes at
earlier stages of the litigation, but this court's review of the
EIR's adequacy is focused solely on issues of water supply
and the impact of groundwater withdrawals on Cosumnes
River fish migration. Our factual summary therefore also
addresses only these two points.

Water Supply: Sources, Impacts and Mitigation Measures

According to the FEIR, the average water demand in the
Specific Plan area, on full build out, is estimated to be 8,539

acre-feet annually (afa); demand in the remainder of the
Community Plan area is estimated at 13,564 *423  afa, giving
a total project demand, when fully built and occupied, of
about 22,103 afa. The plan for supplying this water relies
on both groundwater and surface water supplies. Initially,
groundwater in an amount eventually reaching about 5,527
afa would be provided from a newly developed source, the
North Vineyard Well Field (Well Field), to be built southwest
of the development. The Well Field is thought to have a safe
yield of about 10,000 afa, but that full amount would not
necessarily be available to Sunrise Douglas. The project's
additional needs, beyond those supplied from the Well Field,
would later be met with surface water diverted from the
American River. Both the ground and surface water supplies
would be delivered by the Sacramento County Water Agency
(the Water Agency).

The Water Agency, according to the FEIR, will provide the
surface water supplies as part of its system for a larger area
of the County known as Zone 40, which, as expanded in
1999, includes the Sunrise Douglas project area. This water
will be employed in “conjunctive use” with the Well Field
groundwater, employing more surface water in wet years
(allowing the groundwater resources to be recharged) and
more groundwater in dry years when surface supplies are
restricted. The Water Agency has an existing contract with the
federal Bureau of Reclamation for 15,000 afa of American
River water for use in Zone 40 (an allocation referred to in the
FEIR and by the parties as Fazio water) and is negotiating or
exploring other surface water diversion rights.

***828  The FEIR relied to a significant extent on prior
water supply planning completed under the aegis of the
Water Forum, a group of public and private “stakeholders”—
including the County, the City of Sacramento, other water
providers, business groups and environmental organizations
(among them the Environmental Council of Sacramento, a
plaintiff here), that undertook long-term planning to meet
increased demand for American River water through the year
2030. The Water Forum's product, the Water Forum Proposal,
which became the Water Forum Agreement on execution
by the participants, includes plans for increased surface
water diversions by several water purveyors, including new
diversions by the County and the Water Agency by the
year 2030 totaling **715  as much as 78,000 afa; used
conjunctively with groundwater, this surface water is intended
to meet the County's need for new water supplies in the Zone
40 area.
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The final EIR for the Water Forum Proposal extensively
analyzed the environmental impacts of the participants'
planned increases in surface water diversion, as well as the
cumulative impacts of the proposal and other foreseeable
changes in area water supply and demand. It found
that in spite of measures included in the proposal for
water conservation, conjunctive use and fisheries protection,
increased use of American River water under the *424
plan is likely to cause “significant and potentially significant
impacts within the Lower American River and Folsom
Reservoir, including effects to certain fisheries, recreational
opportunities, and cultural resources.” In addition, “impacts
to water supply, water quality and power supply” are likely to
occur outside the American River system.

The impacts of groundwater withdrawals at the Well Field,
the other source of water for the development, are discussed
in the FEIR for the Community and Specific Plans. The FEIR
analyzes a set of seven groundwater withdrawal scenarios
to satisfy Specific Plan area and other regional needs,
ranging between 2,265 afa and 32,821 afa. According to
the FEIR's modeling analysis, groundwater elevations in the
shallow aquifer near the Well Field would decline by 10–
15 feet—deemed a potentially significant amount because
it could affect adjacent landowners' domestic wells—under
the scenarios involving the project's use of around 10,000

afa of groundwater from the Well Field.2 This potential
impact would be mitigated by conjunctive use of surface
water supplies to recharge the aquifer and, if necessary, by
deepening domestic wells or connecting their users to the
municipal supply.

Because the Sunrise Douglas development does not have
legal rights to the projected Well Field and surface water
resources, and transmission and treatment facilities have not
yet been built, the FEIR contemplates that legal entitlements
for development must await final agreements and facilities
financing. The FEIR's mitigation measure WS–1 specifies
that entitlements (“subdivision maps, parcel maps, use
permits, building permits, etc.”) in Sunrise Douglas shall not
be granted “unless ***829  agreements and financing for
supplemental water supplies are in place.”

Cosumnes River: Impact on Salmon Migration

The Cosumnes River lies south of the Well Field. The
only remaining undammed river draining the Sierra Nevada's
western slope, the Cosumnes supports steelhead trout and

fall-run chinook salmon populations. The Draft EIR did
not discuss the impact groundwater extraction at the Well
Field would have on the river's flows and habitats. In public
comments on the Draft EIR, however, several agencies,
organizations and individuals expressed concern on the
subject.

*425  The United States Fish and Wildlife Service noted
that past groundwater withdrawals had significantly lowered
groundwater levels in the area, which causes loss of flow
in the Cosumnes River due to seepage through the riverbed
and thus limits access of adult fall-run chinook to their
spawning grounds. “Any further withdrawals will almost
certainly exacerbate this situation.” The Fish and Wildlife
Service comment urged an analysis of the potential effect of
groundwater withdrawals on flow conditions in the river's
spawning reach (between LaTrobe and Dillard Roads) and
migratory reach (from the tidal zone to LaTrobe Road) during
the fall and winter months.

**716  The National Marine Fisheries Service observed that
the Cosumnes River is designated critical habitat for the
Central Valley steelhead trout, a “federally listed” species,
as well as habitat for a “candidate species,” fall/late fall-run
chinook salmon. Further groundwater withdrawals in the area
could reduce surface flow, “significantly impacting recovery
of listed and sensitive salmonid species.”

The Nature Conservancy, which manages the Cosumnes
River Preserve (an area of 30,000 acres in which several
state and federal agencies hold land interests), similarly
observed that due to the lowering of the groundwater table the
Cosumnes River now loses surface flow to groundwater, and,
as a consequence, “the river ceases flowing earlier in the year,
stays dry longer into the Fall, and dries over an increasingly
long reach, compared to historic conditions.” Because water
from fall rains must saturate an increasingly dry riverbed,
significantly more fall water is now required for surface flows
to reach the Sacramento San Joaquin Delta and permit salmon
migration; riparian habitats and seasonal wetlands are also
adversely affected. “Any increment of further lowering of
groundwater will, in our view, have a significantly negative
effect on these habitat and public trust values.”

Graham Fogg, a professor of hydrogeology at the University
of California, Davis, who has studied the effects of
groundwater extraction on the Cosumnes River, also
warned that increased extraction could reduce stream
flows, jeopardizing salmon migration. In particular, Fogg
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explained that while some reaches of the Cosumnes River
are hydrologically disconnected from the aquifer in the
region, modeling and field observations show a potential for
connection “upstream of Dillard Road and downstream of
Highway 99.”

In response to these public comments, the FEIR states
that “available data suggest groundwater extraction at the
proposed [W]ell [F]ield will not significantly impact flows
in either Deer Creek [a tributary of the Cosumnes] or the
Cosumnes River.” The estimated impact on groundwater
levels in the Cosumnes River area is less than five feet.
Moreover, the deep aquifer from which the Well Field
would draw is hydrologically disconnected from the *426
Cosumnes River over most of its reach in the County. In
the unconnected ***830  reaches, seepage from the river
occurs whatever the regional groundwater elevation; further
extraction would therefore have no effect on river flows.
Hydrological connections exist “upstream of Dillard Road
and downstream of Twin Cities Road” (“about 7 miles
downstream of Highway 99”), but groundwater elevation
changes in those reaches is expected to be no more than
two feet and typically less than one foot. The FEIR
concludes: “The resulting impact on depletions from Deer
Creek and the Cosumnes River is not considered significant.
Correspondingly, these depletions are expected to result in
small but uncertain impacts on flows in Deer Creek and the
Cosumnes River. The potential exception could be during
periods of very low flow. During such periods of low flow,
these depletions could change the timing and areal extent
of the dewatering of the stream invert, potentially impacting
aquatic and riparian-dependent species and habitat.”

The FEIR response also observed that the proposed extraction
of 10,000 afa from the Well Field represented less than
a 3 percent increase in the annual groundwater extraction
underlying and adjacent to the Cosumnes River, and that
agricultural wells located very close to the river and drawing
from the region's shallower aquifer “exert a much greater
influence on local groundwater elevations and gradients than
the proposed [W]ell [F]ield.”

Lower Court Review
The superior court denied plaintiffs' petition for writ of
mandate, which challenged the County's CEQA findings
and approval of the project. The Court of Appeal affirmed,
holding, inter alia, that the FEIR's water supply discussion
satisfied CEQA because it did not rely on speculative or
illusory sources, and that substantial evidence supported the

County's finding the impact of groundwater extraction on
flow levels in the Cosumnes River would be insignificant. We
granted plaintiffs' petition for review.

**717  Discussion

 In reviewing an agency's compliance with CEQA in the
course of its legislative or quasi-legislative actions, the courts'
inquiry “shall extend only to whether there was a prejudicial

abuse of discretion.” (Pub. Resources Code, § 21168.5.)3

Such an abuse is established “if the agency has not proceeded
in a manner required by law or if the determination or
decision is not supported by substantial evidence.” (Ibid.; see
Western States Petroleum Assn. v. Superior Court, supra, 9
Cal.4th at p. 568, 38 Cal.Rptr.2d 139, 888 P.2d 1268; Laurel
Heights Improvement *427  Assn. v. Regents of University of
California (1988) 47 Cal.3d 376, 392–393, 253 Cal.Rptr. 426,

764 P.2d 278 (Laurel Heights I ).)4

 An appellate court's review of the administrative record for
legal error and ***831  substantial evidence in a CEQA
case, as in other mandamus cases, is the same as the trial
court's: the appellate court reviews the agency's action, not the
trial court's decision; in that sense appellate judicial review
under CEQA is de novo. (County of Amador v. El Dorado
County Water Agency, supra, 76 Cal.App.4th at p. 946, 91
Cal.Rptr.2d 66; Friends of the Old Trees v. Dept. of Forestry
& Fire Protection (1997) 52 Cal.App.4th 1383, 1393, 61
Cal.Rptr.2d 297; Sierra Club v. County of Sonoma (1992) 6
Cal.App.4th 1307, 1321, 8 Cal.Rptr.2d 473; City of Carmel–
by–the–Sea v. Bd. of Supervisors (1986) 183 Cal.App.3d
229, 239, 227 Cal.Rptr. 899.) We therefore resolve the
substantive CEQA issues on which we granted review by
independently determining whether the administrative record
demonstrates any legal error by the County and whether it
contains substantial evidence to support the County's factual
determinations.

I. Adequacy of the FEIR's Water Supply Analysis
Plaintiffs contend the FEIR is deficient in that it “fails to
identify the actual source of most of the water needed to
fill the project's long-term demand,” an analytical gap that
“serves to obscure the undisclosed environmental impacts
of the project.” The County's assurance, through the FEIR's
mitigation measure WS–1, that development entitlements will
not be granted until agreements and financing for water
supplies are in place does not remedy the deficiency, plaintiffs
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argue. Rather, the promise of future environmental analysis
merely sidesteps the County's obligation to disclose and
consider the impacts of supplying water to the entire planned
Sunrise Douglas project at the outset, before approving that
project. Moreover, plaintiffs maintain, insofar as the FEIR
relies on mitigation measures proposed in the Water Forum
Proposal, those are legally inadequate to support approval
of the Sunrise Douglas project because they have not been
embodied in a legally enforceable agreement.

Relying in part on the FEIR's use of information drawn from
the Water Forum Proposal's final EIR, the Court of Appeal
held the FEIR's treatment of *428  water sources and impacts
satisfied CEQA's requirements. The identified sources “were
not speculative, although they were not completed.” Unlike
the reliance on “illusory supplies” condemned in earlier
appellate decisions, the Court of Appeal concluded, here the
FEIR identified and assessed the impacts of using “future
water supplies.” Real parties and Rancho Cordova, similarly,
contend the FEIR adequately identified and addressed future
water supplies. CEQA, Rancho Cordova argues, requires only
that the County **718  “ use its best efforts to disclose all that
[it] reasonably could, not to actually secure a water source and
work out all the uncertainties and competing demands before
an environmental review would be adequate.”

A. Principles Governing CEQA Analysis of Water Supply
The fundamental purpose of an EIR is “to provide public
agencies and the public in general with detailed information
about the effect which a proposed project is likely to have
on the environment.” (§ 21061.) To that end, the EIR “shall
include a detailed statement setting forth ... [a]ll significant
effects on the environment of the proposed project.” (§ 21100,
subd. (b)(1).) It is common ground for the parties and the
lower court that the EIR in this case was required to analyze
the effects of providing water to this large housing and
commercial development, and that in order to do so the
EIR had, in some manner, to identify the planned sources
of ***832  that water. The principal disputed issue is how
firmly future water supplies for a proposed project must be
identified or, to put the question in reverse, what level of
uncertainty regarding the availability of water supplies can be
tolerated in an EIR for a land use plan.

 Neither CEQA itself, nor the CEQA Guidelines,5 nor any
of this court's decisions address this question specifically.
On a general level, section 15144 of the CEQA Guidelines
(Cal.Code Regs., tit. 14), addressing the need to forecast

future events in an EIR, states that “[w]hile foreseeing
the unforeseeable is not possible, an agency must use its
best efforts to find out and disclose all that it reasonably
can.” We endorsed this view in Laurel Heights I, supra,
47 Cal.3d at pages 398–399, 253 Cal.Rptr. 426, 764 P.2d
278, explaining that an EIR must address the impacts
of “reasonably foreseeable” future activities related to the
proposed project. The Courts of Appeal, however, have in
several decisions specifically addressed the sufficiency of an
EIR's analysis of future water supplies.

*429  In Santiago County Water Dist. v. County of Orange
(1981) 118 Cal.App.3d 818, 173 Cal.Rptr. 602, the EIR for a
proposed mining project stated that the mine would consume
12,000 to 15,000 gallons of water daily and that the local
water district would supply it, but provided no information
as to the impacts on water service elsewhere of supplying
that amount of water to the mine. (Id. at pp. 830–831, 173
Cal.Rptr. 602.) The Court of Appeal held that without any
“facts from which to evaluate the pros and cons of supplying
the [needed] amount of water” to the mine (id. at p. 829, 173
Cal.Rptr. 602), the EIR was inadequate.

Long-term supplies for a large project—a residential
community and resort to be developed over 25 years—were
addressed in Stanislaus Natural Heritage Project v. County
of Stanislaus (1996) 48 Cal.App.4th 182, 55 Cal.Rptr.2d 625
(Stanislaus Natural Heritage ). The EIR noted that “ ‘[a]
firm water supply has not yet been established beyond the
first five years of development, although the applicant is
pursuing several sources.’ ” (Id. at p. 195, 55 Cal.Rptr.2d
625.) Although the EIR listed several possible sources of
long-term water supply (id. at p. 194, 55 Cal.Rptr.2d 625), it
provided no analysis of the likelihood of their materializing
and their environmental impacts if employed. Instead, the
EIR deferred such analysis to future environmental review
of water acquisitions or “detailed project-level review for
future phases of development,” providing as a mitigation
measure that if the applicant failed to demonstrate and analyze
the impacts of future water supplies, further phases of the
development would not be approved. (Id. at p. 195, 55
Cal.Rptr.2d 625.)

The appellate court held this treatment of future water
supplies defeated CEQA's fundamental informational
purpose. Before approving a specific plan for an entire
development, **719  the decision makers must be informed
of the intended source or sources of water for the project,
“what the impact will be if supplied from a particular
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source or possible sources and if that impact is adverse
how it will be addressed.” ***833  (Stanislaus Natural
Heritage, supra, 48 Cal.App.4th at p. 206, 55 Cal.Rptr.2d
625.) CEQA, the court recognized, permits the environmental
analysis for long-term, multipart projects to be “tiered,” so
that the broad overall impacts analyzed in an EIR at the
first-tier programmatic level need not be reassessed as each

of the project's subsequent, narrower phases is approved,6

but tiering “is not a device for deferring the identification
of significant environmental impacts that the adoption of a
specific plan can be expected to cause.” (Stanislaus Natural
Heritage, at p. 199, 55 Cal.Rptr.2d 625.) Nor can the
unanalyzed impacts of unknown water sources be mitigated
by providing that if water proves unavailable, the project's
future phases will not be built: “While it might be argued that
not building a portion of the project is the ultimate mitigation,
it must be borne in mind that the EIR must address the project
and assumes the project will be built.” (Id. at p. 206, 55
Cal.Rptr.2d 625.)

*430  In Santa Clarita Organization for Planning the
Environment v. County of Los Angeles (2003) 106
Cal.App.4th 715, 131 Cal.Rptr.2d 186 (Santa Clarita ), the
EIR for a residential and commercial development project, for
which the Castaic Lake Water Agency (Castaic) was to supply
water, relied for analysis of cumulative development impacts
on Castaic receiving its full entitlement of 54,200 afa from the
State Water Project and purchasing an additional 41,000 afa in
State Water Project water rights from another agency. (Id. at
pp. 718–719, 131 Cal.Rptr.2d 186.) Quoting another appellate
court's recent observation that because the State Water Project
had never been fully constructed “there is a huge gap
between what is promised and what can be delivered,”
rendering State Water Project entitlements nothing more than
“hopes, expectations, water futures or, as the parties refer
to them, ‘paper water’ ” (Planning & Conservation League
v. Department of Water Resources (2000) 83 Cal.App.4th
892, 908, fn. 5, 100 Cal.Rptr.2d 173), the Santa Clarita
court held the EIR's water supply discussion was inadequate
because of its assumption that “100 percent of Castaic's State
Water Project entitlement” would be available to Castaic.
(Santa Clarita, at p. 722, 131 Cal.Rptr.2d 186; see also
California Oak Foundation v. City of Santa Clarita (2005)
133 Cal.App.4th 1219, 1238–1239, 1244, 35 Cal.Rptr.3d 434
(California Oak ) [disapproving EIR for an industrial park
because the water supply analysis relied, without adequate
consideration of the attendant uncertainties, on Castaic's
purchase of 41,000 afa in imported State Water Project
water].)

Finally, Napa Citizens for Honest Government v. Napa
County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 110
Cal.Rptr.2d 579 (Napa Citizens ) considered the closely
related issue of what constitutes an adequate discussion of
contingencies in case the anticipated water supplies for a
land use project fail to materialize. The EIR for an industrial
development project in Napa County stated that water would
be supplied by the City of American Canyon, which already
supplied other users in the area. American Canyon's water
sources were adequate for planned growth in the short
term, but in the longer term would fall short unless that
city was able to purchase additional water from the City
of Vallejo, as it was trying to do. The EIR assumed that
purchase would go through and therefore found the project's
demand for water would have no significant impact. (Id.
at p. 372, 110 Cal.Rptr.2d 579.) The appellate court held
the EIR inadequate for not disclosing possible ***834
alternative water sources and their impacts. In light of the
uncertainty regarding American Canyon's future supplies, the
EIR “cannot simply label the possibility that they will not
materialize as ‘speculative,’ and decline to address it. The
County should be informed if other sources exist, and be
informed, in at least general terms, of the environmental
consequences of tapping such resources.” (Id. at p. 373, 110
Cal.Rptr.2d 579.)

**720   While these decisions state no definitive standard
of certainty for analysis of future water supplies, they do
articulate certain principles for analytical adequacy under
CEQA, principles with which we agree. First, CEQA's *431
informational purposes are not satisfied by an EIR that simply
ignores or assumes a solution to the problem of supplying
water to a proposed land use project. Decision makers must,
under the law, be presented with sufficient facts to “evaluate
the pros and cons of supplying the amount of water that the
[project] will need.” (Santiago County Water Dist. v. County
of Orange, supra, 118 Cal.App.3d at p. 829, 173 Cal.Rptr.
602.)

 Second, an adequate environmental impact analysis for a
large project, to be built and occupied over a number of years,
cannot be limited to the water supply for the first stage or the
first few years. While proper tiering of environmental review
allows an agency to defer analysis of certain details of later
phases of long-term linked or complex projects until those
phases are up for approval, CEQA's demand for meaningful
information “is not satisfied by simply stating information
will be provided in the future.” (Santa Clarita, supra, 106
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Cal.App.4th at p. 723, 131 Cal.Rptr.2d 186.) As the CEQA
Guidelines explain: “Tiering does not excuse the lead agency
from adequately analyzing reasonably foreseeable significant
environmental impacts of the project and does not justify
deferring such analysis to a later tier EIR or negative
declaration.” (Cal.Code Regs., tit. 14, § 15152, subd. (b).)
Tiering is properly used to defer analysis of environmental
impacts and mitigation measures to later phases when the
impacts or mitigation measures are not determined by the
first-tier approval decision but are specific to the later phases.
For example, to evaluate or formulate mitigation for “site
specific effects such as aesthetics or parking” (id., § 15152
[Discussion] ) may be impractical when an entire large project
is first approved; under some circumstances analysis of such

impacts might be deferred to a later tier EIR.7 But the future
water sources for a large land use project and the impacts
of exploiting those sources are not the type of information
that can be deferred for future analysis. An EIR evaluating
a planned land use project must assume that all phases of
the project will eventually be built and will ***835  need
water, and must analyze, to the extent reasonably possible,
the impacts of providing water to the entire proposed project.
(Stanislaus Natural Heritage, supra, 48 Cal.App.4th at p.
206, 55 Cal.Rptr.2d 625.)

 *432  Third, the future water supplies identified and
analyzed must bear a likelihood of actually proving available;
speculative sources and unrealistic allocations (“paper
water”) are insufficient bases for decisionmaking under
CEQA. (Santa Clarita, supra, 106 Cal.App.4th at pp. 720–
723, 131 Cal.Rptr.2d 186.) An EIR for a land use project
must address the impacts of likely future water sources,
and the EIR's discussion must include a reasoned analysis
of the circumstances affecting the likelihood of the water's
availability. (California Oak, supra, 133 Cal.App.4th at p.
1244, 35 Cal.Rptr.3d 434.)

 Finally, where, despite a full discussion, it is impossible to
confidently determine that anticipated future water sources
will be available, CEQA requires some discussion of possible
replacement sources or alternatives to use of the anticipated
water, and of the environmental consequences of those
contingencies. (Napa Citizens, supra, 91 Cal.App.4th at p.
373, 110 Cal.Rptr.2d 579.) The **721  law's informational
demands may not be met, in this context, simply by providing
that future development will not proceed if the anticipated
water supply fails to materialize. But when an EIR makes
a sincere and reasoned attempt to analyze the water sources
the project is likely to use, but acknowledges the remaining

uncertainty, a measure for curtailing development if the
intended sources fail to materialize may play a role in the
impact analysis. (See id. at p. 374, 110 Cal.Rptr.2d 579.)

 Significantly, none of the Court of Appeal decisions on
point holds or suggests that an EIR for a land use plan is
inadequate unless it demonstrates that the project is definitely
assured water through signed, enforceable agreements with a
provider and already built or approved treatment and delivery
facilities. Requiring certainty when a long-term, large-scale
development project is initially approved would likely be
unworkable, as it would require water planning to far outpace
land use planning.

Examination of other state statutes specifically addressing
the coordination of land use and water planning supports
our conclusion CEQA should not be understood to require
assurances of certainty regarding long-term future water
supplies at an early phase of planning for large land
development projects. Pertinent are two measures enacted in
2001 “to ensure that local land use authorities will thoroughly
consider the availability of water supplies before approving
major new developments.” (Tepper, New Water Requirements
for Large–Scale Developments (Jan.2005) 27 L.A. Law. 18,
20.)

*433  Government Code section 66473.7 generally requires
a city or county, before approving a subdivision map
for a residential development of more than 500 units, to
obtain from the applicable public water system a “written
verification” that adequate water supplies will be available for
that project as well as other existing and planned future uses
for a projected 20–year period. When the verification rests
on supplies not yet available to the water provider, it is to be
based on firm indications the water will be available in the
future, including written contracts for water rights, approved
financing programs ***836  for delivery facilities, and the
regulatory approvals required to construct infrastructure and
deliver the water. (Id., subd. (d).) The subdivision map may
be approved only if the water system verifies, or the city
or county finds on substantial evidence, that water supplies
will be adequate. (Id., subd. (b); see Tepper, New Water
Requirements for Large–Scale Developments, supra, 27 L.A.
Law. at p. 20.) While the verification or finding is required as
a condition of subdivision approval, “[n]othing in this section
shall preclude the [local] legislative body ... from making
the determinations required in this section earlier than” the
subdivision approval stage. (Gov.Code, § 66473.7, subd. (l ).)
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Water Code sections 10910 to 10912, enacted in 1995 but
substantially amended in 2001, apply more broadly to any
large land use project (not only residential developments)
and to approval of any such project subject to CEQA (not
only to subdivision map approvals). (Wat.Code, §§ 10910,
subd. (a), 10912, subds. (a), (b).) They require the city
or county considering a project to obtain, at the outset of
the CEQA process, a water supply “assessment” from the
applicable public water system. (Wat.Code, § 10910, subd.
(b).) The “water supply assessment” is then to be included
in any CEQA document the city or county prepares for

the project. (Wat.Code, § 10911, subd. (b).)8 With regard
to existing supply entitlements and rights, a water supply
assessment must include assurances such as written contracts,
capital outlay programs and regulatory approvals **722  for
facilities construction (paralleling the assurances Gov.Code,
§ 66473.7, subd. (d) requires for future water), but as to
additional future supplies needed to serve the project, the
assessment need include only the public water system's plans
for acquiring the additional supplies, including cost and time
estimates and regulatory approvals the system anticipates
needing. (Wat.Code, §§ 10910, subd. (d)(2), 10911, subd. (a).)

Taken together, Water Code sections 10910 to 10912 and
Government Code section 66473.7 thus demand, as amicus
curiae Association of California Water Agencies explains,
that “water supplies must be identified with more *434
specificity at each step as land use planning and water supply
planning move forward from general phases to more specific
phases.” The plans and estimates that Water Code section
10910 mandates for future water supplies at the time of
any approval subject to CEQA must, under Government
Code section 66473.7, be replaced by firm assurances at the
subdivision map approval stage. To interpret CEQA itself as
requiring such firm assurances of future water supplies at
relatively early stages of the land use planning and approval
process would put CEQA in tension with these more specific
water planning statutes.

Consistent with the foregoing, we emphasize that the burden
of identifying likely water sources for a project varies with
the stage of project approval involved; the necessary degree
of confidence involved for approval of a conceptual plan
is much lower than for issuance of building permits. The
ultimate question under CEQA, moreover, is not whether
an EIR establishes ***837  a likely source of water, but
whether it adequately addresses the reasonably foreseeable
impacts of supplying water to the project. If the uncertainties
inherent in long-term land use and water planning make it

impossible to confidently identify the future water sources,
an EIR may satisfy CEQA if it acknowledges the degree
of uncertainty involved, discusses the reasonably foreseeable
alternatives—including alternative water sources and the
option of curtailing the development if sufficient water is
not available for later phases—and discloses the significant
foreseeable environmental effects of each alternative, as well
as mitigation measures to minimize each adverse impact.
(§ 21100, subd. (b).) In approving a project based on an
EIR that takes this approach, however, the agency would
also have to make, as appropriate to the circumstances, any
findings CEQA requires regarding incorporated mitigation
measures, infeasibility of mitigation, and overriding benefits
of the project (§ 21081) as to each alternative prong of the
analysis.

Moreover, CEQA, in our understanding, does not require
a city or county, each time a new land use development
comes up for approval, to reinvent the water planning
wheel. Every urban water supplier is already required to
prepare and periodically update an “urban water management
plan,” which must, inter alia, describe and project estimated
past, present, and future water sources, and the supply and
demand for at least 20 years into the future. (Wat.Code,
§§ 10620–10631.) When an individual land use project
requires CEQA evaluation, the urban water management
plan's information and analysis may be incorporated in the
water supply and demand assessment required by both the
Water Code and CEQA “[i]f the projected water demand
associated with the proposed project was accounted for
in the most recently adopted urban water management
plan.” (Wat.Code § 10910, subd. (c)(2).) Thus the Water Code
and the CEQA provision requiring compliance with it (Pub.
Resources Code, § 21151.9) contemplate that analysis in an
individual *435  project's CEQA evaluation may incorporate
previous overall water planning projections, assuming the
individual project's demand was included in the overall water
plan.

 Finally, before assessing the adequacy of the FEIR's water
supply analysis, we pause to clarify the nature of our review.
As explained earlier, an agency may abuse its discretion under
CEQA either by failing to proceed in the manner CEQA
provides or by reaching factual conclusions unsupported
by substantial evidence. (§ 21168.5.) Judicial review of
these two types of error differs significantly: while we
determine de novo whether the agency has employed the
correct procedures, “scrupulously enforc[ing] all legislatively
**723  mandated CEQA requirements” (Citizens of Goleta
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Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564, 276
Cal.Rptr. 410, 801 P.2d 1161), we accord greater deference to
the agency's substantive factual conclusions. In reviewing for
substantial evidence, the reviewing court “may not set aside
an agency's approval of an EIR on the ground that an opposite
conclusion would have been equally or more reasonable,” for,
on factual questions, our task “is not to weigh conflicting
evidence and determine who has the better argument.” (Laurel
Heights I, supra, 47 Cal.3d at p. 393, 253 Cal.Rptr. 426, 764
P.2d 278.)

In evaluating an EIR for CEQA compliance, then, a reviewing
court must adjust its scrutiny to the nature of the alleged
defect, depending on whether the claim is predominantly
one of improper procedure or a dispute over the facts. For
example, where an agency failed to require an applicant
***838  to provide certain information mandated by CEQA

and to include that information in its environmental analysis,
we held the agency “failed to proceed in the manner
prescribed by CEQA.” (Sierra Club v. State Bd. of Forestry
(1994) 7 Cal.4th 1215, 1236, 32 Cal.Rptr.2d 19, 876 P.2d
505; see also Santiago County Water Dist. v. County of
Orange, supra, 118 Cal.App.3d at p. 829, 173 Cal.Rptr. 602
[EIR legally inadequate because of lack of water supply and
facilities analysis].) In contrast, in a factual dispute over
“whether adverse effects have been mitigated or could be
better mitigated” (Laurel Heights I, supra, 47 Cal.3d at p. 393,
253 Cal.Rptr. 426, 764 P.2d 278), the agency's conclusion
would be reviewed only for substantial evidence. Thus, in
Laurel Heights I, we rejected as a matter of law the agency's
contention that the EIR did not need to evaluate the impacts
of the project's foreseeable future uses because there had
not yet been a formal decision on those uses (id. at pp.
393–399, 253 Cal.Rptr. 426, 764 P.2d 278), but upheld as
supported by substantial evidence the agency's finding that
the project impacts described in the EIR were adequately
mitigated (id. at pp. 407–408, 253 Cal.Rptr. 426, 764 P.2d
278). (See also California Oak, supra, 133 Cal.App.4th at
p. 1244, 35 Cal.Rptr.3d 434 [absent uncertain purchase of
additional water, as to which the EIR's discussion is legally
inadequate, “substantial evidence of sufficient water supplies
does not exist”].)

*436  B. The FEIR's Analysis of Near-term
Groundwater Supplies

 As previously described, the Sunrise Douglas Community
and the SunRidge Specific Plan proposed to rely initially on
between 5,000 and 10,000 afa of groundwater to be extracted
at the Well Field, a new well facility drawing from the region's

deeper aquifer; the FEIR analyzed the impacts and needed
mitigation of such extraction. Plaintiffs contend competing
identified uses for the Well Field water, in particular growth in
the Mather Field, Sunrise Corridor and Security Park areas of
the County and the replacement of contaminated groundwater
sources serving those areas, are likely to use the full 10,000
afa capacity of the Well Field, making the planned use of the
same water for the Sunrise Douglas development “completely
out of the question.” As a result, plaintiffs argue, the Sunrise
Douglas project will need instead to employ some other,
unknown near-term water source, the impacts of which have

not been analyzed.9

As explained above, we review solely for substantial evidence
the County's factual conclusion that 5,000 afa or more of Well
Field water will be available for Sunrise Douglas. We disagree
with plaintiffs that the FEIR's analysis of near-term water
supply is inadequate on this ground.

The FEIR noted that “capacity would not be reserved in the
[Well Field] for any specific user; capacity would simply be
available to users on a ‘first-come, first-served’ basis, since
the [Well Field] would be a public **724  water facility”;
acknowledged that existing and new demand in the Mather
Field, Sunrise Corridor and Security Park areas might also
be satisfied from the Well Field; and made clear that serving
all these demands as well as a significant portion of the
Sunrise Douglas project ***839  from the Well Field would
require much more water than the 10,000 afa that source can
safely provide. Nothing plaintiffs cite in the administrative
record, however, demonstrates that these competing demands
can be satisfied only from the Well Field or that they will
all materialize in full in the near term and have priority
over the Sunrise Douglas project. Uncertainty in the form of
competition for identified water sources is an important point
that should be discussed in an EIR's water supply analysis—
and was here—but it does not necessarily render development
of the planned water supply too unlikely.

In fact, the record indicates that a substantial portion of the
projected Well Field water is likely to be used for the Sunrise
Douglas project. The FEIR *437  explains that the initial
phase of Well Field construction (three wells, pumping about
2,265 afa) would include a pipeline connecting the wells to
the Sunrise Douglas project's water distribution system and
to a storage tank located at Sunrise Boulevard and Douglas
Road. Those facilities would be constructed and operational
within an estimated 18 months of project approval. Only
with the second phase of construction (three additional wells
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pumping about 3,262 afa) would the Well Field be connected
to the Water Agency's larger Zone 40 system, where it might
also serve other users. The County's findings also state that
developers within the Specific Plan area will be required to
pay a per unit fee to purchase insurance for compensation of
any Well Field neighbors whose wells fail as a result of the
project.

With regard to competition from other planned development,
the findings state that already entitled development is
expected to call, in the following six years, on about 3,000 of
the Well Field's 10,000 afa production, leaving about 7,000
afa—more than the FEIR's projected near-term usage of about
5,500 afa—for “development within the SunRidge Specific
Plan area.” With regard to replacement of contaminated
groundwater, both the FEIR and the findings refer to other
remediation and replacement efforts not involving Well Field
water; what approaches will be taken and how successful they
will be appear partly unknown.

While much uncertainty remains, then, the record contains
substantial evidence demonstrating a reasonable likelihood
that a water source the provider plans to use for the Sunrise
Douglas project—a source that will initially be connected
only to the Sunrise Douglas project, for which the Sunrise
Douglas project developers will pay a special insurance fee,
and which is not already allocated to other entitled uses—will
indeed be available at least in substantial part to supply the
Sunrise Douglas project's near-term needs.

Nor did the County, in this instance, fail to proceed in
the manner required by CEQA. With regard to the near-
term exploitation of groundwater from the Well Field, the
FEIR neither improperly used tiering to defer all analysis
of supplies to future stages of the project, as in Stanislaus
Natural Heritage, supra, 48 Cal.App.4th 182, 55 Cal.Rptr.2d
625, nor relied upon demonstrably illusory supplies, as in
Santa Clarita, supra, 106 Cal.App.4th 715, 131 Cal.Rptr.2d
186, and California Oak, supra, 133 Cal.App.4th 1219, 35
Cal.Rptr.3d 434. Although the FEIR did not demonstrate a
level of certainty regarding future supplies comparable to that
required for subdivision approval under Government Code
section 66473.7, CEQA does not demand such certainty at the
relatively early planning stage involved here.

The Attorney General, as amicus curiae in support of
plaintiffs, points out that the Specific Plan occupies a later
land use planning stage than the *438  Community ***840
Plan and that, under Government Code section 65457, a

subdivision application consistent with the Specific Plan
would not require further CEQA analysis unless substantial
changes had occurred to the project or the surrounding
circumstances, or new information had surfaced about the
project's impacts (see Pub. Res.Code, § 21166). Nonetheless,
to satisfy CEQA, an EIR for a specific plan need not
demonstrate certainty regarding **725  the project's future
water supplies. To the extent a subsequent subdivision
proposal relies on different water sources than were proposed
in the specific plan it implements, or the likely availability of
the intended water sources has changed between the time of
the specific plan and the subdivision application (or more has
been learned about the impacts of exploiting those sources),
changes in the project, the surrounding circumstances or
the available information would exist within the meaning of
section 21166, requiring additional CEQA analysis under that
section and Government Code section 65457. In holding the
FEIR's analysis of supplying water to the Specific Plan area
from the Well Field satisfies CEQA, therefore, we do not
imply that the FEIR's analysis would suffice for approval of
a future subdivision application proposing to use different or
additional near-term water sources.

C. Long-term Surface Water Supplies
 With regard to the long-term provision of surface water
supplies to the project, plaintiffs again stress the competing
demands for new water in the County, including other planned
growth and the replacement of contaminated groundwater.
They first note that the only assured source of new surface
water supplies, 15,000 afa in federal Fazio water (not all of
which is yet available for diversion), is clearly inadequate
to meet long-term water demand in the southern part of the
County. In so arguing, however, plaintiffs seemingly ignore
the additional planned surface water supplies disclosed in the
Water Forum Proposal and the FEIR. True, those supplies
are not certain to materialize: even the Fazio water may
in practice be limited to something less than 15,000 afa by
lack of adequate diversion and transmission facilities, while
neither binding contracts nor established facilities financing
has been demonstrated for the remaining new surface water.
But as we have seen, CEQA does not require this level of
certainty at planning stages prior to approval of permits,
subdivision maps or other development entitlements. (Cf.
Gov.Code, § 66473.7, subd. (d) [detailed verification of
future supplies required at subdivision approval stage].) The
FEIR discloses the remaining uncertainty regarding actual
provision of surface water, noting that “provision of a long-
term reliable water supply ... cannot be ensured until facilities
are approved.” The EIR thus contains substantial evidence
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to support the conclusion that some part of the planned new
surface water supplies will be developed and made available
to the Water Agency for use in its Zone 40.

*439  Plaintiffs are correct, however, that the FEIR's
discussion of the total long-term water supply and demand
in the Water Agency's Zone 40 (which includes the Sunrise
Douglas project) leaves too great a degree of uncertainty
regarding the long-term availability of water for this project.
Factual inconsistencies and lack of clarity in the FEIR leave
the reader—and the decision makers—without substantial
evidence for concluding that sufficient water is, in fact, likely
to be available for the Sunrise Douglas project at full build
out. Most fundamentally, the project FEIR and the Water
Forum Proposal final EIR provide no consistent and coherent
description of the future demand for new water due to growth
in Zone 40 or of the amount of new ***841  surface water
that is potentially available to serve that growth.

Regarding demand, the FEIR (in its background water supply
discussion) states: “The average water demand to support
growth approved in the 1993 General Plan for the Zone 40
area, as expanded, is approximately 113,000 AF/yr.” But the
Water Forum Proposal and its associated final EIR, assertedly
working from the same general plan growth projections,
provide a lower estimate: 87,000 afa in expanded Zone 40
demand by the year 2030. The reason for divergence in these
estimates is not explained. Also left unclear is whether these
figures represent water demand from expected growth alone
or total demand including that from expected growth.

As to supply, the FEIR, relying on the Water Forum Proposal,
projects new surface water deliveries of “approximately
63,857” afa to the south area of the County (which includes
the project and the Well Field), but elsewhere (responding
to a commenton the Draft EIR) discloses only 45,000 afa
of expected new surface water (“15,000 AF/year **726
of ‘Fazio’ water from the [Central Valley Project]; 30,000
AF/year from an assignment of [the Sacramento Municipal
Utility District (SMUD)'s] appropriative water rights on the
American River”), plus an “application” for an undisclosed
amount of “surplus supplies on the Sacramento River.” The
final EIR for the Water Forum Proposal, however, is more
optimistic, disclosing “up to 78,000” afa in new surface

water.10

The FEIR does not explain the divergence between its
estimates and those in the Water Forum Proposal, or even the
FEIR's own use of divergent new surface water supply figures

in different portions of its discussion. In its findings approving
the project, the Board used the FEIR's estimated demand
*440  figure of 113,000 afa and the FEIR's new surface water

supply figure of “approximately 63,857” afa, but did not
attempt to explain the different estimates appearing elsewhere
in the Water Forum Proposal and FEIR. An explanation of the
differences among these figures may well exist, but it did not
appear in the FEIR presented to the public and the Board.

Nor does the FEIR make clear how the available water supply
is expected to meet total Zone 40 demand over the long term
and, hence, why a sufficient amount of the identified water
should reasonably be expected to be available for the Sunrise
Douglas project. Demand of 113,000 afa “to support growth”
obviously cannot be met with new supplies of 63,857 afa.
Even using the lowest demand figure of 87,000 afa and the
highest new surface water supply figure of 78,000 afa (both
drawn from the Water Forum Proposal, not from the FEIR),
a significant gap remains.

The general answer given in the FEIR, and echoed by
real parties and Rancho Cordova, is that the new surface
water supplies are to be used conjunctively with groundwater
supplies. But this explanation is vague and unquantified.
By itself, reliance on “conjunctive use” is inadequate, for,
as plaintiffs argue, “CEQA requires more than a reference
to a water supply management practice as water supply
analysis.” How much groundwater, ***842  existing and
new, will be used with how much new surface water? In what
combinations will these sources be used during wet and dry
years, respectively? No such description of planned future
water use appears in the FEIR. As an amicus curiae observes:
“The conjunctive use program ... lacks quantification, with
no analysis that would disclose whether the program will
produce sufficient supplies and storage capacity to meet
expected demands.”

 Instead of itself providing an analytically complete and
coherent explanation, the FEIR notes that a full analysis of the
planned conjunctive use program must await environmental
review of the Water Agency's Zone 40 master plan update,
which was pending at the time the FEIR was released. The
Board's findings repeat this explanation. To the extent the
FEIR attempted, in effect, to tier from a future environmental
document, we reject its approach as legally improper under
CEQA. If the environmental impact analysis the Water
Agency expects to perform on its Zone 40 master plan update
is important to understanding the long-term water supply
for the Sunrise Douglas project, it should be performed in
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the Sunrise Douglas project FEIR even though that might
result in subsequent duplication by the master plan update.
If, as Rancho Cordova argues, such duplication would be
an impractical waste of resources, the County could instead
have deferred analysis and approval of the Sunrise Douglas
project until the master plan update analysis was complete,
then tiered the project FEIR from the programmatic analysis
it performed there. What the County could not do was
avoid *441  full discussion of the likely water sources
for the Sunrise Douglas project by referring to a not yet
complete comprehensive analysis in the Zone 40 master plan
update. CEQA's informational purpose “is not satisfied by
simply stating information will be provided in the **727
future.” (Santa Clarita, supra, 106 Cal.App.4th at p. 723, 131
Cal.Rptr.2d 186.)

A reader of the FEIR, moreover, cannot readily derive the
missing quantitative analysis of conjunctive use from the
figures provided. The 10,000 afa in new groundwater to be
drawn from the Well Field does not appear sufficient to bridge
the dry-year gap between new surface water supplies and
demand due to Zone 40 growth, which appears to be 42,000
afa at a minimum: 45,000 afa in planned dry-year surface
water diversion rights versus 87,000 afa in demand (both
figures per the Water Forum Proposal final EIR). In wet years
even less groundwater would be available for extraction, as
conjunctive use involves recharging the aquifer in wet years.

 To be sure, the County's burden in preparing the FEIR for the
Sunrise Douglas project was not necessarily to demonstrate
with certainty that the County's total water supply in the
year 2030 would be sufficient to meet its total demand,
though some discussion of total supply and demand is
necessary to evaluate “the long-term cumulative impact of
development on water supply.” (Santa Clarita, supra, 106
Cal.App.4th at p. 719, 131 Cal.Rptr.2d 186; see also CEQA
Guidelines, Cal.Code Regs., tit. 14, § 15130, subd. (b)(1)
(B) [cumulative impact analysis may employ projections in
general planning documents].) But CEQA did require that
the FEIR show a likelihood water would be available, over

the long term, for this project.11 Without an explanation that
shows at least an approximate long-term ***843  sufficiency
in total supply, the public and decision makers could have
no confidence that the identified sources were actually likely
to fully serve this extraordinarily large development project.
An EIR that neglects to explain the likely sources of water
and analyze their impacts, but leaves long-term water supply
considerations to later stages of the project, does not serve
the purpose of sounding an “ ‘environmental “alarm bell”

’ ” (Laurel Heights I, supra, 47 Cal.3d at p. 392, 253
Cal.Rptr. 426, 764 P.2d 278) before the project has taken on
overwhelming “bureaucratic and financial momentum” (id. at
p. 395, 253 Cal.Rptr. 426, 764 P.2d 278).

In this respect, the FEIR's discussions of near- and long-term
water supplies differ significantly. As explained in part I.B.
above, the FEIR included substantial evidence that competing
users would not deprive the Sunrise Douglas project of most
of its planned groundwater from the Well Field. But the FEIR
contains no evidence, other than the gross demand figures
(which are, as noted, inconsistent) regarding the uses that
might be *442  expected to compete with Sunrise Douglas
for the planned new surface water over the next 20 or more
years.

 Real parties point to a discussion of conjunctive use in
the Water Forum Proposal that refers to larger amounts
of groundwater than will be drawn from the Well Field.
But the origin and precise reference of these figures is not
explained, nor is their connection to the demand figures made

entirely plain.12 More important, neither these figures nor any
reference to this analysis appears in the FEIR or even, so far
as we are able to determine, in the Water Forum Proposal's
final EIR. A reader of the FEIR could not reasonably be
expected to ferret out an unreferenced discussion in the earlier
Water Forum Proposal, interpret that discussion's unexplained
figures without assistance, and spontaneously incorporate
them into the FEIR's own discussion of total projected supply
and demand. The data in an EIR must not only be sufficient
in quantity, it must be presented in a manner calculated
to adequately inform the public and decision makers, who
may not be previously familiar **728  with the details of
the project. “[I]nformation ‘scattered here and there in EIR
appendices' or a report ‘buried in an appendix,’ is not a
substitute for ‘a good faith reasoned analysis.’ ” (California
Oak, supra, 133 Cal.App.4th at p. 1239, 35 Cal.Rptr.3d 434,
quoting Santa Clarita, supra, 106 Cal.App.4th at pp. 722–
723, 131 Cal.Rptr.2d 186.) To the extent the County, in
certifying the FEIR as complete, relied on information not
actually incorporated or described and referenced in the FEIR,
it failed to proceed in the manner provided in CEQA.

We do not hold or suggest that the Sunrise Douglas FEIR
needed to reproduce or repeat an environmental impact
analysis for new surface water supplies already performed
in connection with the Water Forum Proposal. As discussed
in the statement of facts, the final EIR for the Water Forum
Proposal did discuss the impacts of the planned additional
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diversions of American River water; indeed, a summary of
these impacts and ***844  the proposed mitigation measures
occupies 85 pages of that EIR. The contemplated diversions
include additional water for the Water Agency to use in its
Zone 40 area, which, as noted, includes Sunrise Douglas.
To the extent the Community and Specific Plans call for
that same surface water to be used by the Sunrise Douglas
development, the FEIR could have properly tiered from or
incorporated the earlier environmental analysis. CEQA does
not require that the information on impacts of diversion laid
out in the Water Forum Proposal's final EIR be repeated
in environmental documents for every development that
depends on that water. (See § 21068.5 [through tiering, *443
applicable analysis information in an EIR for a policy or
program may be incorporated by reference in later narrow or

site-specific project EIR's].)13

The FEIR did not, however, make sufficiently clear its
relationship with the Water Forum Proposal's environmental
impact analysis. Although the FEIR's water supply discussion
refers at several points to the Water Forum Proposal's final
EIR, the FEIR does not state that it is tiered from or
incorporates parts of the earlier document. In its background
discussion, the FEIR lists the Water Forum Proposal's final
EIR as one of the technical analyses upon which it is based
but, again, does not expressly incorporate any part of that
document by reference or state that it is formally tiered from
the earlier environmental impact analysis. Because it does
not expressly tier from or incorporate the earlier documents,
a reader of the FEIR would not be alerted that in order to
apprehend the intended surface water supply for the Sunrise
Douglas project, and particularly the impacts of exploiting
that supply, he or she must separately read parts of those
earlier documents. And the reader who did look to the earlier
documents would do so without explicit reference in the FEIR
to the particular portions incorporated. When an EIR uses
tiering or incorporation, it must give the reader a better road
map to the information it intends to convey. (See CEQA
Guidelines, Cal.Code Regs., tit. 14, §§ 15150, subd. (c) [when
an EIR incorporates an earlier environmental document by
reference, “the incorporated part of the referenced document
shall be briefly summarized where possible” and “[t]he
relationship between the incorporated part of the referenced
document and the EIR shall be described”], 15152, subd. (g)
[when tiering is used, “[t]he later EIR or negative declaration
should state that the lead agency is using the tiering concept
and that it is being tiered with the earlier EIR”].)

 The audience to whom an EIR must communicate is not the
reviewing court but the public and the government officials
deciding on the project. That a party's briefs to **729  the
court may explain or supplement matters that are obscure or
incomplete in the EIR, for example, is irrelevant, because the
public and decision makers did not have the briefs available
at the time the project was reviewed and ***845  approved.
The question is therefore not whether the project's significant
environmental effects can be clearly explained, but whether
they were. The Sunrise Douglas FEIR fails that test.

*444  Because the FEIR failed to explicitly incorporate
the impacts and mitigation discussion in the Water
Forum Proposal's final EIR, it lacks, contrary to CEQA's
requirements, enforceable mitigation measures for the surface
water diversions intended to serve the Sunrise Douglas
project. “A public agency shall provide that measures to
mitigate or avoid significant effects on the environment
are fully enforceable through permit conditions, agreements,
or other measures. Conditions of project approval may be
set forth in referenced documents which address required
mitigation measures or, in the case of the adoption of
a plan, policy, regulation, or other public project, by
incorporating the mitigation measures into the plan, policy,
regulation, or project design.” (§ 21081.6, subd. (b); see
also CEQA Guidelines, Cal.Code Regs., tit. 14, § 15126.4,
subd. (a)(2).) The County could have complied with this
command by incorporating the Water Forum Proposal final
EIR's mitigation measures into the Community and Specific
Plans. But absent such incorporation, the FEIR, and the
County's findings based on it, are inadequate to support
project approval under CEQA because they do not discuss
the impacts of new surface water diversions, enforceable
measures to mitigate those impacts, or the remaining

unmitigated impacts. (See § 21081.)14 In this respect, the
County failed to proceed in the manner required by CEQA.

Real parties also assert that the FEIR's mitigation measure
WS–1, which states that entitlements for development within
the Sunrise Douglas project shall not be granted without firm
proof of available water supplies, assures that water will be
available for later phases of the project. As discussed earlier,
however, an EIR may not substitute a provision precluding
further development for identification and analysis of the
project's intended and likely water sources. “While it might
be argued that not building a portion of the project is the
ultimate mitigation, it must be borne in mind that the EIR
must address the project and assumes the project will be
built.” (Stanislaus Natural Heritage, supra, 48 Cal.App.4th
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at p. 206, 55 Cal.Rptr.2d 625.) A provision like WS–1 could
serve to supplement an EIR's discussion of the impacts of
exploiting the intended water sources; in that case, however,
the EIR, in order adequately to inform decision makers and
the public, would then need to discuss the probability that
the intended water sources for later phases of development
will not eventuate, the environmental impacts of curtailing the
project before completion, and mitigation measures planned
to minimize any such significant impacts. The Sunrise
Douglas FEIR did not attempt such an analysis. In this respect
as well, the County erred procedurally.

In short, the FEIR's long-term water supply discussion suffers
from both lack of substantial evidence to support its key
factual conclusion and legally *445  defective procedures.
On the factual question of how future surface water supplies
will serve this project as well as other projected demand in
the area, the project FEIR presents a jumble of seemingly
inconsistent figures for future total area demand and surface
water supply, with no plainly ***846  stated, coherent
analysis of how the supply is to meet the demand. The reader
attempting to understand the County's plan for providing
water to the entire Sunrise Douglas development is left to
rely on inference and speculation. In this respect, the FEIR
water supply discussion fails to disclose “the ‘analytic route
the ... agency traveled from evidence to action’ ” and is thus
not “sufficient to allow informed decision making.” (Laurel
Heights I, supra, 47 Cal.3d at p. 404, 253 Cal.Rptr. 426, 764
P.2d 278.)

**730  The concurring and dissenting opinion purports
to find our holding—that the FEIR's long-term water
supply discussion is legally insufficient, while the short-term
discussion is adequate—“surprising” and the distinctions on
which it rests “elusive.” (Conc. & dis. opn. of Baxter, J.,
post, 53 Cal.Rptr.3d at pp. 851, 852, 150 P.3d at p. 734.)
For maximum clarity, we summarize the pertinent distinctions
here.

(1) The time periods involved: According to the FEIR, the
first phase of groundwater supply is to occur within about 18
months of project approval, with the second phase following
as needed. In contrast, real parties suggest full build out of the
Community Plan may take 15 to 20 years. As the planning
horizon is extended, one's confidence that large quantities
of new surface water will be available, and not allocated
to competing projects that may be developed in the future,
necessarily decreases.

(2) Discussion of facilities and competing uses: As already
discussed (see ante, 53 Cal.Rptr.3d at p. 839, 150 P.3d at
p. 724), the administrative record contains information on
the potential competitors for Well Field water that, taken
together with information on the planned development of
the facilities for delivering the water to Sunrise Douglas,
is sufficient to demonstrate a likelihood of its availability
for Sunrise Douglas. In contrast, the record contains no
information (beyond the County's general plan projections)
on other planned long-term developments in Zone 40. Nor
does the FEIR disclose any concrete plans for new surface
water diversion, treatment and transmission facilities that
would tend to tie the new water particularly to Sunrise
Douglas. A reader of the FEIR is not informed what other
Zone 40 development projects are in prospect over the long
term, what their specific water needs will be, or when they

will draw on available supplies.15 In these circumstances, the
FEIR could not demonstrate a likelihood of adequate long-
term supply for Sunrise Douglas without *446  showing that
plans for the Zone 40 area call for at least a rough balance
between water supply and demand, a showing the FEIR fails
to make.

(3) Analysis of impacts and mitigation measures: The FEIR
analyzes the impacts of withdrawing groundwater from the
Well Field to meet the project's water needs in the near term
and proposes mitigation measures, which the County adopted
in approving the project. As already discussed, however,
the FEIR contains no discussion of the impacts of new
***847  surface water diversion or the measures needed to

mitigate those impacts and does not adequately incorporate
the impact and mitigation discussion contained in the Water
Form Proposal's final EIR. (See ante, 53 Cal.Rptr.3d at
pp. 844–845, 150 P.3d at pp. 728–729.) The FEIR neither
states that it is tiered from that earlier EIR, nor expressly
incorporates the pertinent discussion from it, nor guides
the reader with a summary of the contents of the earlier
discussion or a specific reference to the discussion's location
within the earlier document, nor incorporates mitigation
measures proposed in the earlier EIR into proposed measures
the County could adopt as enforceable requirements for
implementing the Community and Specific Plans.

The concurring and dissenting opinion also asserts that
our decision here will hold Sunrise Douglas and other
developments “hostage to a balancing of supply and demand
for all conceivable development that is not prohibited by the
County's general plan.” (Conc. & dis. opn. of Baxter, J., post,
53 Cal.Rptr.3d at p. 852, 150 P.3d at p. 735.) This claim
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misses the mark for two reasons, both of which we have
already explained. First, CEQA does not necessarily require
that an EIR show that total water supply  **731  and demand
are or will be in balance in an area. The EIR may by other
means demonstrate a reasonable likelihood that water will
be available for the project from an identified source (see
ante, 53 Cal.Rptr.3d at pp. 839–840, 150 P.3d at pp. 724–
725 [near-term water supply discussion for this project] ) and,
even without a showing that water from the identified source
is likely to be sufficient, an EIR may satisfy CEQA by fully
disclosing the uncertainty, the other possible outcomes, their
impacts and appropriate mitigation measures. (See ante, 53

Cal.Rptr.3d at pp. 836–837, 150 P.3d at p. 722.)16 Second,
long-term local water planning is not a burden that must be
taken up anew, for CEQA purposes, each time a development
is proposed; rather, cities and counties may rely on existing
urban water management plans, so long as the expected new
demand of the development was included *447  in the water
management plan's future demand accounting. (See ante,
53 Cal.Rptr.3d at pp. 836–837, 150 P.3d at pp. 722–723;
Wat.Code, § 10910, subd. (c)(2); Pub. Resources Code, §
21151.9.)

In summary, the FEIR's long-term water supply discussion
suffers from both procedural and factual flaws. Procedurally,
the FEIR improperly purports to tier from a future
environmental document, the pending Zone 40 master plan
analysis. The FEIR also fails to properly incorporate or
tier from the impact and mitigation discussion of the Water
Forum Proposal and hence to include in the present project
enforceable mitigation measures for the large new surface
water diversions proposed. Finally, it relies on a provision for
curtailing later stages of development if water supplies do not
materialize without disclosing, or proposing mitigation for,
the environmental effects of such truncation. Factually, the
FEIR's use of inconsistent supply and demand figures, and
its failure to explain how those figures match up, results in a
lack of substantial evidence that new surface water diversions
are likely to supply the project's long-term needs. We think
that with approval at stake of a ***848  development project
ultimately expected to use more than 22,000 afa of water
—almost 4 percent of the entire County's projected urban
demand in the year 2030—CEQA entitles the decision makers
and the public to a legally proper procedure and to a clearer,
more coherent and consistent explanation of how, given the
competing demands expected to arise for new water supplies,
water is to be provided to the project.

II. Recirculation of the Draft EIR for Comment on the
Cosumnes River Salmon Impacts

 Section 21092.1 provides that when a lead agency adds
“significant new information” to an EIR after completion
of consultation with other agencies and the public (see §§
21104, 21153) but before certifying the EIR, the lead agency
must pursue an additional round of consultation. In Laurel
Heights II, supra, 6 Cal.4th at page 1129, 26 Cal.Rptr.2d 231,
864 P.2d 502, we held that new information is “significant,”
within the meaning of section 21092.1, only if as a result
of the additional information “the EIR is changed in a way
that deprives the public of a meaningful opportunity to
comment upon a substantial adverse environmental effect of
the project or a feasible way to mitigate or avoid such an
effect.” (Accord, CEQA Guidelines, Cal.Code Regs., tit. 14,
§ 15088.5, subd. (a).) Recirculation is not mandated under
section 21092.1 when the new information merely clarifies or
amplifies the previously circulated draft EIR, but is required
when it reveals, for example, a new substantial impact or a
substantially increased impact on the environment. (Laurel
Heights II, at pp. 1129–1130, 26 Cal.Rptr.2d 231, 864 P.2d
502.) We further held the lead agency's determination that a
newly disclosed impact is not “significant” so as to warrant
recirculation is reviewed only for support by substantial
evidence. (Id. at p. 1135, 26 Cal.Rptr.2d 231, 864 P.2d 502.)

*448  **732  In this case, the Draft EIR contained no
discussion of the impact the planned groundwater extraction
at the Well Field would have on water flows and habitats
in the Cosumnes River. When several agencies and private
organizations commenting on the Draft EIR raised concerns
regarding such effects and the resulting impacts on salmon
migration, County staff responded in the FEIR that, due to
restrictions on the amount of water to be pumped from the
Well Field and the limited hydrological connections between
the Cosumnes River and the aquifer from which water would
be taken, the impact on Cosumnes River flows would be small
and insignificant. The County adopted that conclusion in its
findings approving the project.

Plaintiffs contend, and we agree, that the County's
finding is not supported by substantial evidence because
the FEIR discloses a potentially significant impact of
reduced river flows on aquatic species, including migrating

salmon.17 While concluding the effect of further groundwater
withdrawals was likely to be small and therefore generally
insignificant, the FEIR authors included this proviso: “The
potential exception could be during periods of very low flow.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000226&cite=CAWAS10910&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21151.9&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21151.9&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21092.1&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994018812&pubNum=661&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994018812&pubNum=661&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994018812&pubNum=661&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21092.1&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=14CAADCS15088.5&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=14CAADCS15088.5&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21092.1&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994018812&pubNum=661&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994018812&pubNum=661&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994018812&pubNum=661&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994018812&pubNum=661&originatingDoc=Ia949fed9b1fe11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Vineyard Area Citizens for Responsible Growth, Inc. v. City..., 40 Cal.4th 412 (2007)
150 P.3d 709, 53 Cal.Rptr.3d 821, 07 Cal. Daily Op. Serv. 1131...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 17

During such periods of low flow, these depletions could
change the timing and areal extent of the dewatering of the
stream invert, potentially impacting ***849  aquatic and
riparian-dependent species and habitat.”

Though phrased as a limited exception to the conclusion of
insignificance, this reservation appears instead to identify a
substantial, or at least potentially substantial, new impact.
That is because “periods of very low flow” are precisely
those in which, according to comments on the Draft EIR
by the United States Fish and Wildlife Service and the
Nature Conservancy, migratory fish, waiting in the fall
for streamflows to rise to sufficient levels, are likely to
be adversely affected by further dewatering. The potential
adverse change identified by the FEIR in “the timing and
areal extent of the [Cosumnes's] dewatering” is impossible to
distinguish from the barrier to migration caused, according
to the Nature Conservancy's comment, when the Cosumnes
River “ceases flowing earlier in the year, stays dry longer into
the Fall, and dries over an increasingly long reach....”

Moreover, the area of the Cosumnes River in which the
FEIR projects potential loss of flow overlaps with the river's
migratory reach. The Fish and Wildlife Service comment
identifies the migratory reach as “from the tidal zone to
LaTrobe Rd.,” a reach that includes both of the areas
identified by the *449  FEIR as having a hydrological
connection to the lower aquifer (“to the east of Dillard Road

and to the west of Twin Cities Road”).18

Thus, in response to comments raising the issue of an impact
on salmon migration in the Cosumnes River, the FEIR states,
in effect, that loss of flow to that river is likely to be small
and therefore insignificant except that the river might remain
drier longer in the year—including when the salmon would
be migrating—and over a longer reach—including where the
salmon would be migrating. We do not consider this response
substantial evidence that the loss of stream flows would have
no substantial effect on salmon migration. Especially given
the sensitivity and listed status of the resident salmon species,
the County's failure to address loss of Cosumnes River stream
flows in the Draft EIR “ ‘deprived the public ... of meaningful
participation’ ” (Laurel Heights II, supra, 6 Cal.4th at p. 1131,
26 Cal.Rptr.2d 231, 864 P.2d 502) in the CEQA discussion.
(See CEQA Guidelines, Cal.Code Regs., tit. 14, § 15065,
subd. (a)(1) [potential substantial impact on endangered, rare
or threatened species is per se significant].)

**733  Real parties and Rancho Cordova point out that the
FEIR “contemplated additional environmental review of the
Cosumnes River issue in the then-pending” Zone 40 master
plan EIR. But as we explained in part I above, analysis of
the project's impacts could not be deferred in this manner. An
EIR cannot be tiered from another EIR if the latter is not yet
complete.

The burden of recirculating a draft EIR, we note, may be
limited by the scope of the revisions required. “If the revision
is limited to a few chapters or portions of the [draft] EIR, the
lead agency need only recirculate the chapters or portions that
have been modified.” (CEQA Guidelines, Cal.Code Regs., tit.
14, § 15088.5, subd. (c).)

Conclusion

The preparation and circulation of an EIR is more than a set
of technical hurdles for agencies and developers to overcome.
The EIR's function is to ensure that government officials
who decide to ***850  build or approve a project do so
with a full understanding of the environmental consequences
and, equally important, that the public is assured those
consequences have been taken into account. (Laurel Heights
I, supra, 47 Cal.3d at pp. 391–392, 253 Cal.Rptr. 426, 764
P.2d 278.) For the EIR to serve these goals it must present
information in such a manner that the foreseeable impacts of
pursuing the project can actually be understood and weighed,
and the public must be given an adequate opportunity to
comment *450  on that presentation before the decision to go
forward is made. On the important issues of long-term water
supply and impacts on migratory fish, the County's actions in
the present case fell short of these standards.

Disposition

The judgment of the Court of Appeal is reversed, and the
matter is remanded to that court for further proceedings
consistent with this opinion.

WE CONCUR: GEORGE, C.J., KENNARD, CHIN,
MORENO and CORRIGAN, JJ.

Concurring and Dissenting Opinion by BAXTER, J.
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I concur in the majority's conclusion that the final
environmental impact report (FEIR) for the Sunrise Douglas
project adequately assessed the near-term environmental
impacts of supplying water to the proposed development.
This conclusion rests in large part on the majority's finding
of a reasonable likelihood that groundwater from the North
Vineyard Well Field (Well Field) would be available to
supply the project's near-term needs. I agree in particular that
substantial evidence supports the FEIR's reliance on the Well
Field even though Well Field water had not been reserved
“ ‘for any specific user’ ” and would be made available
“ ‘on a “first-come, first served” basis' ” (maj. opn., ante,
53 Cal.Rptr.3d at p. 838, 150 P.3d at p. 723), even though
existing demand and new demand in the region “might also
be satisfied from the Well Field” (ibid.), even though serving
that demand and the initial phase of the Sunrise Douglas
project “would require much more water than ... [the Well
Field] can safely provide” (ibid.), and even though “much
uncertainty remains” as to the Well Field's ability to supply
water to the project in the near term (id. 53 Cal.Rptr.3d at p.
839, 150 P.3d at p. 724). As the majority explains, nothing in
the administrative record demonstrates “that these competing
demands can be satisfied only from the Well Field or that they
will all materialize in full in the near term and have priority
over the Sunrise Douglas project.” (Id. 53 Cal.Rptr.3d at p.
839, 150 P.3d at p. 724.) Indeed, as the majority subsequently
explains, there is more than enough water that can be drawn
from the Well Field to satisfy this project's near-term demand
even after one subtracts the expected demand for “already
entitled development.” (Id. 53 Cal.Rptr.3d at p. 839, 150 P.3d
at p. 724, italics added.)

Like the majority, I further agree that the FEIR need not
provide “firm assurances” of long-term water supplies at the
early stages of the land use planning and approval process,
inasmuch as the “ultimate question” under the California
Environmental Quality **734  Act (CEQA) “is not whether
an EIR establishes a likely source of water, but whether
it adequately addresses the reasonably foreseeable impacts
of supplying water to the project.” (Maj. opn., ante, 53
Cal.Rptr.3d at pp. 836–837, 150 P.3d at p. 722.) The requisite
level of specificity in identifying water supplies thus increases
“ ‘at each step as land *451  use planning and water supply
planning ***851  move forward from general phases to more
specific phases.’ ” (Id. 53 Cal.Rptr.3d at p. 836, 150 P.3d at
p. 722.) For example, because the SunRidge Specific Plan
is further along the planning process than is the Sunrise
Douglas Community Plan (id. 53 Cal.Rptr.3d at pp. 839–840,
150 P.3d at pp. 724–725), CEQA imposes a greater level of

specificity in identifying water supplies for the Specific Plan
than it does for the Community Plan. What is sufficiently
specific for the Specific Plan in the near term should therefore
prove more than sufficient for the Community Plan in the
long term, inasmuch as “CEQA should not be understood
to require assurances of certainty regarding long-term future
water supplies at an early phase of planning for large land
development projects.” (Id. 53 Cal.Rptr.3d at p. 835, 150 P.3d
at p. 721.)

The surprising thing, though, is that the majority has adopted
precisely the opposite rule in analyzing the sufficiency of the
FEIR for this project in the long term. The FEIR estimates
the average water demand of the entire Sunrise Douglas
Community Plan at full build out will be 22,103 acre-
feet annually (afa). The sources identified in the record to
meet this demand are more than ample: at least 5,500 afa
from the Well Field, with a possibility of up to 10,000 afa;
15,000 afa of American River water under the Sacramento
County Water Agency's existing contract with the federal
Bureau of Reclamation (an allocation known as Fazio water);
15,000 afa of American River water under the water agency's
agreement in principle with the Sacramental Municipal Utility
District (SMUD); an additional 15,000 afa as to which the
water agency and SMUD are in negotiations; and 33,000
afa of intermittent water consisting of excess flows on the
American and Sacramento Rivers for which the water agency
is applying. In other words, the FEIR has identified sufficient
water for this project three or four times over.

Why the majority nonetheless holds that the FEIR has
insufficiently identified long-term water supplies for Sunrise
Douglas—and, in doing so, reverses both the trial court and
the Court of Appeal—is thus difficult to comprehend. There
does not appear to be a problem with the likelihood that
the identified water supplies will come to fruition. Although
these supplies “are not certain to materialize,” the majority
correctly points out that “CEQA does not require this level
of certainty at planning stages prior to approval of permits,
subdivision maps or other development entitlements.” (Maj.
opn., ante, 53 Cal.Rptr.3d at p. 840, 150 P.3d at p. 725.) There
also does not appear to be a problem with the analysis of
the reasonably foreseeable impacts of supplying water to the
project in the long term, inasmuch as the FEIR for the Water
Forum Proposal “extensively analyzed the environmental
impacts of the participants' planned increases in surface water
diversion”—indeed, a summary of these impacts and the
proposed mitigation measures occupies 85 pages of that FEIR
—and the FEIR for this project analyzed “[t]he impacts of
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groundwater withdrawals at the Well Field.” (Maj. opn., ante,
53 Cal.Rptr.3d at p. 828, 150 P.3d at p. 715.)

*452  The majority's rejection of the Sunrise Douglas FEIR
rests instead on the FEIR's failure to balance total long-term
water supply and demand in the entirety of the Sacramento
County Water Agency's Zone 40, an area comprising the
southern and eastern regions of the county that is almost 10
times as large as the Sunrise Douglas project. The majority
simply asserts, without explanation, that while substantial
evidence “support[s] the conclusion that some part of the
planned new surface water supplies will be developed and
made ***852  available to the Water Agency for use in its
Zone 40” (maj. opn., ante, 53 Cal.Rptr.3d at p. 840, 150 P.3d
at p. 725), there is “too great a degree of uncertainty regarding
the long-term availability of water for this project.” (Id., 53
Cal.Rptr.3d at p. 839, 150 P.3d at p. 724, italics added.)
The distinction is an elusive one. The Fazio water for the
long term, like the Well Field water in the short term, will
be made available to **735  users on a first-come, first-
served basis, and, as with the Well Field water, there is no
indication in the record that capacity for these long-term
supplies has been “ ‘reserved ... for any specific user,’ ” that
these other “competing demands” can be satisfied only from
the identified supplies, or that the potential demand from other
sources will all “materialize in full” in the relevant period
and “have priority over the Sunrise Douglas project.” (Id. 53
Cal.Rptr.3d at p. 839, 150 P.3d at p. 724.) The only significant
distinction I can see is that, in contrast to its discussion of the
Well Field water, the majority does not identify any portion
of the project's long-term supplies that has been “already
allocated to other entitled uses.” (Id. 53 Cal.Rptr.3d at p. 839,
150 P.3d at p. 724.) But that distinction, of course, would
favor the FEIR's analysis of the project's long-term supplies.
Thus, if the majority's analysis of the two situations had
been consistent, the majority should have found substantial
evidence that these long-term supplies will be available at
least in substantial part to supply the Sunrise Douglas project.
The majority finds otherwise only by assuming that other
users will have priority on all of the identified supplies—or,
to put it another way, by speculating that there is evidence
outside the record that would rebut the county board of
supervisors' finding, sustained by both the trial court and the
Court of Appeal below, that the supplies will be adequate.
(See maj. opn., ante, 53 Cal.Rptr.3d at p. 846, fn. 15, 150 P.3d
at p. 730, fn. 15.)

The path the majority pursues to reverse the lower court
judgments is a curious one. What dooms the FEIR here,

according to the majority, is the potential for increased long-
term demand from other, purely hypothetical projects that
could be developed under the 1993 general plan for the Zone
40 area—even if, so far as the record discloses, those projects
have not yet been entitled, approved, or even proposed.
In other words, Sunrise Douglas must be held hostage
to a balancing of supply and demand for all conceivable
development that is not prohibited by the County's general
plan—even if no one has yet stepped forward to propose such
development.

*453  Until today, this was not the law in California.1 The
majority can find no support for its new rule in the statute
for, as the majority concedes (maj. opn., ante, 53 Cal.Rptr.3d
at pp. 831–832, 150 P.3d at p. 718), neither CEQA itself nor
this court's decisions have ever before required a project EIR
not only to demonstrate a reasonable likelihood that there
is water for the project at issue but also that there is water
for all hypothetical future projects nearby, including those
no entity has yet planned to build. Thus, as the majority
elsewhere observes, “Decision makers must, under the law,
be presented with sufficient facts to ‘evaluate the pros and
cons of supplying the amount of water that the [project]
will ***853  need.’ ” (Maj. opn., ante, 53 Cal.Rptr.3d at
p. 834, 150 P.3d at p. 720, quoting Santiago County Water
Dist. v. County of Orange (1981) 118 Cal.App.3d 818, 829,
173 Cal.Rptr. 602.) An EIR “must analyze, to the extent
reasonably possible, the impacts of providing water to the
entire proposed project.” (Maj. opn., ante, 53 Cal.Rptr.3d at
p. 835, 150 P.3d at p. 720.) An EIR, in particular, need not
analyze a “ ‘worst case scenario’ ” and “need not identify
and analyze all possible resources that might serve the Project
should the anticipated resources fail to materialize.” (Napa
Citizens for Honest Government v. Napa County Bd. of
Supervisors (2001) 91 Cal.App.4th 342, 373, 110 Cal.Rptr.2d
579.) None of these cases requires an EIR to identify a water
supply sufficient to meet the demands of all development
envisioned by the project, together with all hypothetical future
development that might look to the same supplies.

The majority suggests that a balancing of total supply and
demand in the Zone 40 region is required by the CEQA
Guidelines (Cal.Code Regs., tit. 14, § 15000 et seq.) in
**736  order to evaluate the long-term cumulative impact

of development on water supply. (Maj. opn., ante, 53
Cal.Rptr.3d at p. 842, 150 P.3d at p. 727, citing CEQA
Guidelines, Cal.Code Regs., tit. 14, § 15130, subd. (b)(1)
(B).) But a “cumulative impact” consists of “the change in
the environment which results from the incremental impact of
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the project when added to other closely related past, present,
and reasonably foreseeable probable future projects ” (CEQA
Guidelines, tit. 14, § 15355, subd. (b), italics added), not (as
the majority apparently assumes) all possible future projects.
Under the majority's newly minted rule, no project could ever
be approved in the Zone 40 area until the entire region's
projected long-term water supply and demand are in balance.

This is essentially the rule that the Legislature considered
—and rejected—in amending the Water Code in 1995. The
initial versions of Senate Bill No. 901, which (among other
things) added sections 10910–10915 to the Water Code,
directed the lead agency for a *454  project EIR to request
a water supply and demand assessment from the appropriate
public water system, and stated that the lead agency “shall
consider a project to have a significant effect on the
environment” if, based on that assessment, “water supplies
are, or will be, insufficient to meet the reasonable needs of
the proposed project in addition to existing and planned future
uses.” (Sen. Bill No. 901 (1995–1996 Reg. Sess.) § 2, as
amended July 5, 1995, proposed Wat.Code, § 10915.) The
bill as enacted, however, deleted the requirement that the lead
agency make a finding of a significant environmental impact
under such circumstances and directed the lead agency, if it
determined that water supplies will not be sufficient to meet
existing and planned future uses, instead simply to “include

that determination in its findings.”2 (Sen. Bill No. 901 (1995–
1996 Reg. Sess.) § 4, as amended Sept. 7, 1995; Stats.1995,
ch. 881, § 4, p. 6705, adding Wat.Code, § 10911.) This
sequence of events makes me confident that the Legislature
did not intend to require a project EIR to balance water supply
with water demand not only for the project itself but also
for the entire region. (Cf. Hess v. Ford Motor Co. (2002)
27 Cal.4th 516, 532, 117 Cal.Rptr.2d 220, 41 P.3d 46 [“
‘Generally the Legislature's rejection of a specific provision
***854  which appeared in the original version of an act

supports the conclusion that the act should not be construed
to include the omitted provision’ ”]; accord, INS v. Cardoza–
Fonseca (1987) 480 U.S. 421, 442–443, 107 S.Ct. 1207, 94
L.Ed.2d 434 [“ ‘Few principles of statutory construction are
more compelling than the proposition that Congress does
not intend sub silentio to enact statutory language that it
has earlier discarded in favor of other language’ ”].) The
majority offers no justification for effectively reinserting what
the Legislature has rejected.

Indeed, the legislative history leading to the elimination
of Senate Bill No. 901's stricter requirement explains why
this court ought not itself resurrect it. One legislative

analysis warned that the required finding of a significant
environmental impact due to an imbalance between water
supply and demand on a regional basis “could be a severe
roadblock to housing development as it is the [Department
of Housing and Community Development]'s experience that
many areas of the State cannot demonstrate water supply
availability for all potential development which could be
permitted under their general plan land use designations
within the next five years. Also, it would be infeasible
for many cities or counties to demonstrate water supply
availability for all potential development over the 10 to
20 year timeframes of general plan updates.” (Dept. of
Housing and Community Development, analysis of Sen.
Bill No. 901 (1995–1996 Reg. Sess.) Aug. 7, 1995, p. 5.)
The Department of Housing and Community Development's
analysis further warned that “[w]here there may be an
adequate water supply *455  for a housing project and the
project may have no significant effect on the environment,
but an inadequate water supply exists for long term future
uses, mitigation measures in the form of fees are likely
to be assessed to buy water or **737  develop new
supplies. These are likely to significantly increase costs
for new housing development.” (Id. at p. 6.) Moreover,
“[u]sing the complex and bureaucratic CEQA process to
assure local water planning is likely to result in significant
administrative costs which will, in every likelihood, be
charged to new development because there is no other
pocket to pay.” (Id. at p. 8.) Finally, such an approach
would supply “new opportunities for court challenges of new
housing and job-creating development. From the perspective
of possible environmental litigation, the bill would create

great uncertainty.” (Id. at p. 7.)3

I also find it interesting that neither plaintiffs nor the Attorney
General as amicus curiae, when offered the opportunity at oral
argument to embrace the majority's new rule, chose to do so.
Plaintiffs stated instead that “the EIR must address the water
supply essential for the scope of the project that is approved,”
not for the entire general plan. The Attorney General similarly
explained that the general rule under CEQA is that an agency
must consider “all the significant environmental impacts for
the project that it is approving,” distinguishing the SunRidge
Specific Plan and Sunrise Douglas Community Plan from the
entire Zone 40 area, and that considering the entire general
plan was thus “too far out from where this court needs to go.”

By recognizing that CEQA does not require a project EIR
to balance water supply ***855  and demand on a regional
basis, I do not intend to diminish the significance of a finding
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in a project FEIR that projected supply will not be able to
satisfy the entirety of projected demand contemplated by a
general plan. Obviously, if new supplies are not found, then a
decision to approve one project means that projects proposed
later in time may be unable to identify adequate water supplies
and therefore may not be built. If not all of the development
contemplated by the general plan can be built, cities and
counties must ensure that the projects that are approved are of
the highest priority, in order to prevent the negative economic
or social effects from haphazard development. However, one
must also remember that “[e]conomic or social effects of
a project shall not be treated as significant effects on the
environment” (CEQA Guidelines, tit. 14, § 15131, subd.
(a)) and therefore are beyond the scope of CEQA. Under
the majority's new rule, however, once a city or county
approves a general plan, it could not approve a project
in *456  furtherance of that plan unless or until it had
secured water sources for build out of the entire general plan.
Nothing in CEQA requires such a result. (Atherton v. Board of
Supervisors (1983) 146 Cal.App.3d 346, 351, 194 Cal.Rptr.
203 [“where future development is unspecified and uncertain,
no purpose can be served by requiring an EIR to engage in
sheer speculation as to future environmental consequences”].)

It is no answer to suggest, as the majority does, that the FEIR
for the Sunrise Douglas Community Plan might have been
adequate if it instead had disclosed “concrete plans for new
surface water diversion, treatment and transmission facilities
that would tend to tie the new water particularly to Sunrise
Douglas,” akin to those included in the SunRidge Specific
Plan's discussion of water from the Well Field. (Maj. opn.,
ante, 53 Cal.Rptr.3d at p. 846, 150 P.3d at p. 730.) The
majority seems to forget that “[t]o interpret CEQA itself as
requiring such firm assurances of future water supplies at
relatively early stages of the land use planning and approval
process would put CEQA in tension with ... more specific
water planning statutes.” (Maj. opn., ante, 53 Cal.Rptr.3d at
pp. 836–837, 150 P.3d at pp. 721–722.) Indeed, it is precisely
because “full build out of the Community Plan may take 15
or 20 years” (id. 53 Cal.Rptr.3d at pp. 845–846, 150 P.3d
at pp. 729–730) that the analysis of water supplies for the
Community Plan did not need to be as detailed as the analysis
for water supplies for the Specific Plan, which would begin
to  **738  draw water “within about 18 months of project
approval.” (id. 53 cal.rptr.3d at p. 846, 150 P.3d at p. 730.)
the majority's insistence that the analysis of Zone 40 water
supplies in the long-term must be as concrete as that for

the Well Field in the near-term completely inverts its earlier
assertion that “ ‘water supplies must be identified with more
specificity at each step as land use planning and water supply
planning move forward from general phases to more specific
phases.’ ” (Id. 53 Cal.Rptr.3d at p. 836, 150 P.3d at p. 722.)

The reader might likewise be forgiven for looking with
skepticism at the majority's assurance that “CEQA does not
necessarily require that an EIR show that total water supply
and demand are or will be in balance in an area,” inasmuch as
the majority elsewhere condemns this FEIR because it “could
not demonstrate a likelihood of adequate long-term supply for
Sunrise Douglas without showing that plans for the Zone 40
area call for at least a rough balance between water supply
and demand, a showing the FEIR fails to make.” (Compare
maj. opn., ante, 53 Cal.Rptr.3d at p. 846, 150 P.3d at p. 730
with ***856  id. 53 Cal.Rptr.3d at pp. 846–847, 150 P.3d
at pp. 730–731.) And if, as the majority belatedly states, it
would be enough for the FEIR, as to future water supplies
needed for the project, to “include only the public water
system's plans for acquiring the additional supplies, including
cost and time estimates and regulatory approvals the system
anticipates needing” (maj. opn., ante, 53 Cal.Rptr.3d at p.
836, 150 P.3d at p. 722; see id. 53 Cal.Rptr.3d at p. 847,
150 P.3d at p. 731), one wonders why the majority goes on
at length to discuss far more burdensome requirements—and
what authority it has to do so.

*457  In sum, the majority's insistence that the FEIR should
have identified sufficient water not merely for the project
itself but also for all conceivable future development in the
region suffers from a number of serious defects. It is not
supported by any statute or guideline—or, indeed, by any
party to this litigation. It is inconsistent with the legislative
history of Water Code section 10911. It is inconsistent as well
with the majority's own analysis of the environmental effects
of drawing on this project's near-term water supplies. And, as
the Legislature recognized in rejecting such an approach in
1995, it will discourage new housing development, increase
its cost, create uncertainty, and trigger more litigation. For all
these reasons, I respectfully dissent.

All Citations

40 Cal.4th 412, 150 P.3d 709, 53 Cal.Rptr.3d 821, 07 Cal.
Daily Op. Serv. 1131, 07 Cal. Daily Op. Serv. 4181, 2007
Daily Journal D.A.R. 5373
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Footnotes
* George, C.J., did not participate therein. Baxter, J., dissented.

1 We refer to the “Revised Recirculated Draft Environmental Impact Report” for the Community Plan and Specific Plan,
publicly circulated on May 18, 2001, as the Draft EIR. A different draft EIR, addressing inter alia a different water supply
plan, circulated in 1999 but was superseded by the 2001 Draft EIR and is not at issue in this case. The FEIR was publicly
circulated on November 16, 2001.

2 Both a shallow aquifer and a deeper one underlie the Well Field area. The Well Field would draw from the deeper aquifer,
resulting in local depression of that aquifer's level, but the FEIR considers this less potentially significant than the effect
on the shallow aquifer because the municipal wells drawing from the deeper aquifer, unlike the domestic wells in the
shallow aquifer, are already sufficiently deep to be unaffected by lowered levels.

The FEIR also analyzed possible effects of Well Field extraction on known plumes of groundwater contaminants in the
area. No significant impact was projected under the relevant scenarios.

3 All further unspecified statutory references are to the Public Resources Code.

4 Although the resolutions and ordinances by which the Board approved the Community and Specific Plans appear to have
been legislative rather than quasi-judicial acts, the writ petition was styled as for administrative mandamus (Code Civ.
Proc., § 1094.5) as well as traditional mandamus (id., § 1085). The parties have not briefed the question of which remedial
scheme applies, but, as we have noted before (Laurel Heights I, supra, 47 Cal.3d at p. 397, fn. 5, 253 Cal.Rptr. 426,
764 P.2d 278), the substantial evidence standard applies to review of the Board's factual determinations under either
analysis. (See Pub. Resources Code, §§ 21168, 21168.5; see also County of Amador v. El Dorado County Water Agency
(1999) 76 Cal.App.4th 931, 945, 91 Cal.Rptr.2d 66 [distinction between these provisions is “ ‘rarely significant’ ”].)

5 The CEQA Guidelines, promulgated by the state's Resources Agency, are authorized by Public Resources Code section
21083. In interpreting CEQA, we accord the Guidelines great weight except where they are clearly unauthorized or
erroneous. (Laurel Heights Improvement Assn. v. Regents of University of California (1993) 6 Cal.4th 1112, 1123, 26
Cal.Rptr.2d 231, 864 P.2d 502, fn. 4 (Laurel Heights II ); Bakersfield Citizens for Local Control v. City of Bakersfield
(2004) 124 Cal.App.4th 1184, 1197, 22 Cal.Rptr.3d 203.)

6 See Public Resources Code sections 21068.5, 21093, 21094; CEQA Guidelines, California Code of Regulations, title 14,
section 15152. We discuss tiering further below.

7 Conversely, once a general project impact has been analyzed in the broadest first-tier EIR, the agency saves time and
resources by relying on that first-tier analysis in later, more specific environmental analysis documents, provided of course
that passage of time or factors peculiar to the later project phase do not render the first-tier analysis inadequate. (See §
21083.3 [limited analysis required for development project consistent with general or community plan that was subject of
earlier EIR]; CEQA Guidelines, Cal.Code Regs., tit. 14, § 15152, subds. (d)-(f).) The Stanislaus Natural Heritage court
gives the apt example of a set of office building projects: the buildings' traffic impacts and other common environmental
impacts would properly be discussed in a first-tier EIR covering the entire set of buildings, a discussion that could be
relied upon, rather than repeated, in each of the building-specific environmental evaluations. (Stanislaus Natural Heritage,
supra, 48 Cal.App.4th at p. 198, 55 Cal.Rptr.2d 625.) Impacts specific to the individual buildings' designs would properly
be analyzed in later tier documents.

8 A section of CEQA, in turn, requires compliance with these Water Code provisions. (Pub. Resources Code, § 21151.9.)
The parties agree that the County's compliance with the Water Code requirements is not at issue in this case.

9 Plaintiffs also contend extraction from the Well Field will be limited by a regional groundwater cap of 273,000 afa set
under the Water Forum Agreement. As Rancho Cordova explains, however, that limit was set at the projected 2005 level
of groundwater withdrawals and may include projected growth in the Sunrise Douglas area. According to discussion at a
2002 public hearing on the project, taking 10,000 afa from the Well Field would bring total area groundwater withdrawals
to about 260,000 afa.

10 The 78,000 afa is made up of 15,000 afa in existing contractual rights to American River diversion (Fazio water), 15,000
afa of SMUD's American River rights as to which the Water Agency and SMUD have reached an agreement in principle,
a final 15,000 afa as to which the Water Agency and SMUD are in negotiations, plus 33,000 afa of intermittent water
consisting of excess flows on the American and Sacramento Rivers for which the Water Agency is applying.

11 Other analytical paths are possible (see ante, 53 Cal.Rptr.3d at pp. 836–837, 150 P.3d at p. 722 and post, 53 Cal.Rptr.3d
at pp. 846–847, 150 P.3d at pp. 730–731) but were not pursued in the FEIR.

12 The Water Forum Proposal discussion refers to use of 34,000 afa and 95,100 afa in groundwater in wet and dry years,
respectively, as being used conjunctively with new surface water supplies to meet “a total 2030 demand of 117,600” afa
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for the “South County M & I users group.” The exact relationship of this demand figure to those in the FEIR and elsewhere
in the Water Forum Proposal (113,000 afa and 87,000 afa, respectively) is not clear, and the source of the proposal's
groundwater supply figures is not identified.

13 At oral argument, plaintiffs' counsel asserted the Water Forum Proposal could not be relied upon because, inter alia, it was
formulated before discovery of widespread groundwater contamination in the Zone 40 area. In using tiering, of course,
an agency must consider “whether, in light of changing circumstances, the EIR prepared earlier in the process would
still provide an adequate description of the broad effects considered at that stage.” (CEQA Guidelines, Cal.Code Regs.,
tit. 14, § 15152 [Discussion].) We do not attempt to resolve the factual question whether the Water Forum Proposal's
conjunctive use assumptions need to be reevaluated in light of groundwater contamination discovered in the interim. That
should be decided in the first instance by Rancho Cordova in proceedings on remand.

14 To the extent mitigation of the impacts of new surface water diversions under the Water Forum Agreement is the
responsibility of agencies other than the County, approval of the project would require the finding set out in section 21081,
subdivision (a)(2).

15 The concurring and dissenting opinion's assertion that no other projects in Zone 40 have been “entitled, approved, or
even proposed” (conc. & dis. opn. of Baxter, J., post, 53 Cal.Rptr.3d at p. 852, 150 P.3d at p. 735) is thus without factual
basis in the FEIR. In effect, the concurring and dissenting opinion simply assumes that Sunrise Douglas will be first in
line for sufficient new surface water supplies when those supplies are developed, which could be 10, 15 or more years
in the future. Such assumptions are no more reliable, and no more legally supportable, than the assumption that a water
district would in the future, contrary to historical experience, receive 100 percent of its SWP allocation. (See Santa Clarita,
supra, 106 Cal.App.4th at p. 722, 131 Cal.Rptr.2d 186.)

16 As we do not hold that CEQA requires planning for a development project to necessarily establish a future area-wide
balance between water supply and demand, the concurring and dissenting opinion's claim that our holding mandates
what the Legislature deliberately omitted from Water Code section 10911 (see conc. & dis. opn. of Baxter, J., post, 53
Cal.Rptr.3d at pp. 853–854, 150 P.3d at pp. 735–736) is unfounded.

17 Under section 21068, a significant environmental impact is defined as “a substantial, or potentially substantial, adverse
change in the environment.” (Italics added.) In Laurel Heights II, supra, 6 Cal.4th at page 1131, 26 Cal.Rptr.2d 231, 864
P.2d 502, we explained that recirculation had been required in an earlier case because the draft EIR had not addressed
a “potentially substantial adverse environmental effect.” (Italics added.)

18 As plaintiffs point out, LaTrobe Road crosses the Cosumnes River upstream (east) of the river's crossing with Dillard
Road. We may take notice of this fact under Evidence Code sections 452 and 459. (See Thomas Guide to Sacramento
County (2001) pp. 6–7.)

1 It also, quite obviously, is not the test by which the majority has approved the adequacy of the FEIR's analysis of water
supplies in the near term. The majority finds that analysis adequate, notwithstanding the fact that supplying existing and
new demand in the area as well as a significant portion of the Sunrise Douglas project from the Well Field in the near term
“would require much more water than the 10,000 afa that source can safely provide.” (Maj. opn., ante, 53 Cal.Rptr.3d
at p. 839, 150 P.3d at p. 724.)

2 As the majority concedes, the County's compliance with these Water Code provisions is not at issue in this case. (Maj.
opn., ante, 53 Cal.Rptr.3d at p. 836, fn. 8, 150 P.3d at p. 721, fn. 8.)

3 The Governor's Office of Planning and Research also cautioned that an early version of the bill made no provision for
measures that may act to reduce overall demand by requiring “new development to retrofit old, existing development in
order to free sufficient ‘wasted’ water to serve the new project.” (Governor's Off. of Planning and Research, analysis of
Sen. Bill No. 901 (1995–1996 Reg. Sess.) Apr. 3, 1995, p. 6.)

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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9 Cal.4th 559, 888 P.2d 1268, 38 Cal.Rptr.2d 139

WESTERN STATES PETROLEUM
ASSOCIATION, Petitioner,

v.
THE SUPERIOR COURT OF LOS
ANGELES COUNTY, Respondent;

AIR RESOURCES BOARD et
al., Real Parties in Interest.

No. S038067.
Supreme Court of California

Feb 16, 1995.

SUMMARY

A petroleum association brought an action against the
Air Resources Board (ARB), seeking both declaratory and
mandamus relief on the grounds that certain air quality
regulations adopted by the ARB were based on inaccurate
and unsound data and that the ARB adopted them without
complying with the California Environmental Quality Act
(CEQA) (Pub. Resources Code, § 21000 et seq.). In response
to the association's request for discovery, the ARB moved
to limit the evidence to that contained in the administrative
record. The trial court granted the motion with the proviso
that specific items of evidence could be admitted later if the
association made an offer of proof and could demonstrate
the evidence was admissible. (Superior Court of Los Angeles
County, No. BC067159, G. Keith Wisot, Judge.) The Court
of Appeal, Second Dist., Div. One, No. B078335, granted the
association's petition for a writ of mandamus to compel the
trial court to vacate its order and admit the evidence.

The Supreme Court reversed the judgment of the Court
of Appeal with directions to deny the petition for a writ
of mandamus. The court held that the trial court properly
limited the evidence to that contained in the administrative
record. The factual bases of quasi-legislative administrative
decisions are entitled to the same deference as the factual
determinations of trial courts, and the substantiality of
the evidence supporting such administrative decisions is
a question of law. Thus, a court generally may consider
only the administrative record in determining whether
a quasi-legislative decision was supported by substantial
evidence within the meaning of Pub. Resources Code, §
21168.5. Similarly, since extra-record evidence is generally

not admissible in non-CEQA traditional mandamus actions
challenging quasi-legislative administrative decisions, and
there is no reason for different evidentiary rules to govern
CEQA and non-CEQA cases, extra-record evidence is
generally not admissible in traditional mandamus actions
challenging quasi-legislative administrative decisions on the
ground that the agency *560  “has not proceeded in a manner
required by law” within the meaning of Pub. Resources
Code, § 21168.5. However, extra-record evidence may be
admitted in such actions challenging ministerial or informal
administrative actions if the facts are in dispute. The court also
held that the general rule against admissibility is subject to an
exception with respect to evidence that could not be produced
at the administrative level in the exercise of due diligence,
although this exception must be very narrowly construed.
(Opinion by Mosk, J., expressing the unanimous view of the
court.)

HEADNOTES

Classified to California Digest of Official Reports

(1)
Pollution and Conservation Laws § 2.9--California
Environmental Quality Act--Proceedings--Judicial Review--
Relief Available.
A party may seek to set aside an administrative decision
for failure to comply with the California Environmental
Quality Act (CEQA) (Pub. Resources Code, § 21000 et seq.)
by petitioning for either administrative mandamus (Code
Civ. Proc., § 1094.5) or traditional mandamus (Code Civ.
Proc., § 1085). A petition for administrative mandamus is
appropriate when the party seeks review of a determination,
finding, or decision of a public agency, made as a result
of a proceeding in which by law a hearing is required to
be given, evidence is required to be taken, and discretion
in the determination of facts is vested in a public agency,
on the grounds of noncompliance with CEQA, generally
referred to as an “adjudicatory” or “quasi-judicial” decision
(Pub. Resources Code, § 21168). A petition for traditional
mandamus is appropriate in all other actions brought to attack,
review, set aside, void, or annul a determination, finding, or
decision of a public agency on the grounds of noncompliance
with CEQA (Pub. Resources Code, § 21168.5).

[See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real
Property, § 62; 7 Miller & Starr, Cal. Real Estate (2d ed.
1990) § 20:111.]
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(2)
Pollution and Conservation Laws § 2.9--California
Environmental Quality Act--Proceedings--Judicial Review--
Determination of Proper Form of Relief.
The proper form of action for review of an administrative
decision under the California Environmental Quality Act
(CEQA) (Pub. Resources Code, § 21000 et seq.), that
is, administrative versus traditional mandamus, depends on
whether the administrative action was quasi-judicial or quasi-
legislative, and not on whether the *561  challenged action
is reviewable under Pub. Resources Code, § 21168, because
a hearing was required by law, or under Pub. Resources
Code, § 21168.5, because no hearing was required. When
the Legislature drafted Pub. Resources Code, § 21168, it
borrowed the language of Code Civ. Proc., § 1094.5, subd. (a),
and it was well established at the time that an administrative
mandamus action under that statute was not the proper vehicle
to challenge a quasi-legislative administrative decision, even
if the agency was required by law to hold a hearing as part
of its rulemaking procedures. It must be assumed that the
Legislature intended that language to have the same meaning
and to be construed and applied in the same way as the
courts had done up to that point. Moreover, Pub. Resources
Code, § 21168.7, provides that Pub. Resources Code §§ 21168
and 21168.5, are declaratory of existing law with respect to
the judicial review of determinations or decisions of public
agencies made pursuant to CEQA. Thus, the Legislature
intended to adopt all existing procedural rules governing
mandamus actions, including the distinction between quasi-
legislative and quasi-judicial administrative decisions.

(3a, 3b, 3c, 3d)
Pollution and Conservation Laws § 2.9--California
Environmental Quality Act--Proceedings--Judicial Review--
Traditional Mandamus-- Consideration of Evidence Outside
Administrative Record.
In a traditional mandamus action (Pub. Resources Code,
§ 21168.5) to determine whether the Air Resources
Board abused its discretion in adopting regulations under
the California Environmental Quality Act (CEQA) (Pub.
Resources Code, § 21000 et seq.), the trial court properly
limited the evidence to that contained in the administrative
record. The factual bases of quasi-legislative administrative
decisions are entitled to the same deference as the factual
determinations of trial courts, and the substantiality of
the evidence supporting such administrative decisions is
a question of law. Thus, a court generally may consider
only the administrative record in determining whether

a quasi-legislative decision was supported by substantial
evidence within the meaning of Pub. Resources Code, §
21168.5. Similarly, since extra-record evidence is generally
not admissible in non-CEQA traditional mandamus actions
challenging quasi-legislative administrative decisions, and
there is no reason for different evidentiary rules to govern
CEQA and non-CEQA cases, extra-record evidence is
generally not admissible in traditional mandamus actions
challenging quasi-legislative administrative decisions on the
ground that the agency “has not proceeded in a manner
required by law” within the meaning of Pub. Resources
Code, § 21168.5. However, extra-record evidence may be
*562  admitted in such actions challenging ministerial or

informal administrative actions if the facts are in dispute.
(Not following dictum in No Oil, Inc. v. City of Los Angeles
(1974) 13 Cal.3d 68 [118 Cal.Rptr. 34, 529 P.2d 66] to the
effect that, in a traditional mandamus action, the court is not
limited to review of the administrative record, but may receive
additional evidence, and disapproving, to the extent they
conflict with the court's holding: City of Pasadena v. State of
California (1993) 14 Cal.App.4th 810 [17 Cal.Rptr.2d 766];
Del Mar Terrace Conservancy, Inc. v. City Council (1992)
10 Cal.App.4th 712 [12 Cal.Rptr.2d 785]; Dunn-Edwards
Corp. v. Bay Area Air Quality Management Dist. (1992) 9
Cal.App.4th 644 [11 Cal.Rptr.2d 850]; Friends of La Vina
v. County of Los Angeles (1991) 232 Cal.App.3d 1446 [284
Cal.Rptr. 171]; Sierra Club v. Gilroy City Council (1990)
222 Cal.App.3d 30 [271 Cal.Rptr. 393]; McQueen v. Board
of Directors (1988) 202 Cal.App.3d 1136 [249 Cal.Rptr.
439]; Western Mun. Water Dist. v. Superior Court (1986)
187 Cal.App.3d 1104 [232 Cal.Rptr. 359]; Merz v. Board of
Supervisors (1983) 147 Cal.App.3d 933 [195 Cal.Rptr. 370].)

(4a, 4b, 4c, 4d)
Pollution and Conservation Laws § 2.9--California
Environmental Quality Act--Proceedings--Judicial Review--
Traditional Mandamus-- Substantial Evidence Standard of
Review--As Analogous to Standard Used to Review Factual
Determinations of Trial Courts.
The substantial evidence standard of review prescribed by
Pub. Resources Code, § 21168.5 (traditional mandamus),
is analogous to the substantial evidence standard used by
appellate courts in reviewing the factual determinations of
trial courts, and thus the substantiality of the evidence
supporting a quasi-legislative administrative decision is a
question of law. It must be presumed that when the Legislature
included the words “substantial evidence” in Pub. Resources
Code, § 21168.5, it intended them to have their established
legal meaning. When an administrative agency has been
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delegated quasi-legislative authority, excessive interference
with its quasi-legislative actions would conflict with the
principle that the legislative branch is entitled to deference
from the courts because of the constitutional separation
of powers (Cal. Const., art. III, § 3). The propriety or
impropriety of a particular legislative decision is a matter for
the Legislature and the administrative agencies to which it has
lawfully delegated quasi-legislative authority; such matters
are not appropriate for the judiciary. Finally, administrative
agencies to which the Legislature has delegated regulatory
authority in particular areas often develop a high degree of
expertise in those areas and the body of law that governs them.
*563

(5)
Appellate Review § 145--Scope of Review--Questions of
Law and Fact-- Function of Appellate Court--Substantial
Evidence Rule.
In reviewing the evidence on appeal all conflicts must be
resolved in favor of the prevailing party, and all legitimate
and reasonable inferences indulged in to uphold the finding
if possible. When a finding is attacked as being unsupported,
the power of the appellate court begins and ends with
a determination as to whether there is any substantial
evidence, contradicted or uncontradicted, which will support
the finding. When two or more inferences can be reasonably
deduced from the facts, the reviewing court is without power
to substitute its deductions for those of the trial court.

(6)
Pollution and Conservation Laws § 2.9--California
Environmental Quality Act--Proceedings--Judicial Review--
Traditional Mandamus--Consideration of Evidence Outside
Administrative Record--As Admissible to Show Failure of
Administrative Agency to Consider All Relevant Factors.
The general rule that evidence not contained in the
administrative record is not admissible in a traditional
mandamus action to show that a quasi-legislative
administrative decision was a “prejudicial abuse of
discretion” within the meaning of Pub. Resources Code, §
21168.5, is not subject to an exception that would allow
additional evidence to show that an administrative agency
has not considered “all relevant factors” in making its
decision. Adoption of a broad “all relevant factors” exception
would place an unworkable qualification on the general rule
of inadmissibility. In considering whether to admit extra-
record evidence, courts would be compelled to determine
whether a particular “factor,” that is, a specific item of

evidence, was “relevant,” that is, important enough that
the administrative agency should have considered it. The
issue would often become not whether the administrative
decision was a prejudicial abuse of discretion, but whether
the decision was wise or scientifically sound in light of the
extra-record evidence. Such questions are not for the courts
to answer. Also, for the same reasons, the general rule of
inadmissibility is not subject to an exception that would allow
extra-record evidence to show that the evidence considered
by the administrative agency did not support its decision.

(7)
Pollution and Conservation Laws § 2.9--California
Environmental Quality Act--Proceedings--Judicial Review--
Traditional Mandamus--Consideration of Evidence Outside
Administrative Record--Admissibility of Evidence That
Could Not Be Produced at Administrative Level in Exercise
of Due Diligence.
The general rule that *564  evidence not contained
in the administrative record is not admissible in a
traditional mandamus action to show that a quasi-
legislative administrative decision was a “prejudicial abuse
of discretion” within the meaning of Pub. Resources Code, §
21168.5, is subject to an exception with respect to evidence
that could not be produced at the administrative level in
the exercise of due diligence. Extra-record evidence is
admissible in administrative mandamus proceedings under
such circumstances (Code Civ. Proc., § 1094.5, subd. (e))
and there is no reason to apply a different rule in traditional
mandamus proceedings. However, this exception must be
very narrowly construed. Extra-record evidence is admissible
under this exception only in those rare instances in which:
(1) the evidence in question existed before the agency made
its decision, and (2) it was not possible in the exercise of
reasonable diligence to present this evidence to the agency
before the decision was made so that it could be considered
and included in the administrative record.
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MOSK, J.

We granted review to determine whether evidence not
contained in the administrative record is admissible in
a traditional mandamus action to show that a quasi-
legislative administrative decision was a “prejudicial abuse
of discretion” within the meaning of *565  Public Resources
Code section 21168.5, a provision of the California
Environmental Quality Act (CEQA) ( Pub. Resources Code, §
21000 et seq.), either because the agency “has not proceeded
in a manner required by law” or because the decision was
not supported by “substantial evidence.” We conclude that
the substantial evidence standard of review prescribed by this
statute is analogous to the substantial evidence standard of
review applied by appellate courts to evaluate the findings of
fact made in trial courts. Accordingly, just as appellate courts
generally may not consider evidence not contained in the
trial record when reviewing such findings, courts generally
may not consider evidence not contained in the administrative
record when reviewing the substantiality of the evidence
supporting a quasi-legislative administrative decision under
Public Resources Code section 21168.5. We also conclude
that extra-record evidence is generally not admissible to show
that an agency “has not proceeded in a manner required by
law” in making a quasi-legislative decision. Such evidence
is generally not admissible to challenge quasi-legislative
decisions on non-CEQA grounds, and we see no reason to
apply a different rule in CEQA cases.

Facts
This case involves a challenge by the Western States
Petroleum Association (WSPA), an oil industry trade group,
to regulations adopted by the Air Resources Board (ARB)
as part of its low-emission vehicle/clean fuels (LEV/CF)
program. The ARB initially adopted the LEV/CF program to
reduce harmful emissions from motor vehicles, particularly
those emissions that react to form ozone, one of the
primary ingredients in urban smog. The specific regulations
challenged here establish a “reactivity adjustment factor”
to be applied to the emission standards governing certain
vehicles to account for the fact that much of the weight of the
organic gas emissions of methanol-fueled vehicles consists

of uncombusted methanol that has little potential to form
ozone. In adopting these regulations, the ARB was required to
comply with the Administrative Procedure Act (APA) (Gov.
Code, §§ 11340-11356). It prepared a notice of public hearing,
an initial statement of reasons, and a technical support
document. In accordance with the APA, the ARB provided
the public access to each of these documents and held a
public hearing. The ARB received extensive written and oral
comment from WSPA and other companies and organizations
during the public hearing. At the end of the hearing the
ARB approved the regulations with certain modifications.
It then circulated the regulations and received additional
comment. After considering this additional information, the
ARB approved the regulations and prepared a final statement
of reasons, which summarized and responded to all the
comments received. The Office of Administrative *566  Law
then gave its final approval. The complete administrative
record of these rulemaking proceedings is over 5,000 pages
long.

After filing an unsuccessful administrative petition for the
repeal of the regulations, WSPA brought an action in superior
court seeking both declaratory and mandamus relief on
the grounds that the regulations were based on inaccurate
and unsound data and that the ARB adopted them without
complying with CEQA. The ARB denied WSPA's allegations
in its answer. In response to WSPA's request for discovery,
the ARB moved to limit the evidence to that contained in the
administrative record. The court granted the motion with the
proviso that specific items of evidence could be admitted later
if WSPA made an offer of proof and could demonstrate the
evidence was admissible.

WSPA subsequently moved to admit eight items of evidence,
none of which was contained in the administrative record.
All WSPA's evidence related to the scientific bases of the
regulations. The court declined to admit the evidence. WSPA
then petitioned the Court of Appeal for a writ of mandamus
to compel the trial court to vacate its order and admit the

evidence. The Court of Appeal granted the petition.1

Discussion

I.
(1) A party may seek to set aside an administrative
decision for failure to comply with CEQA by petitioning
for either administrative mandamus (Code Civ. Proc., §
1094.5) or traditional mandamus (id., § 1085). A petition for
administrative mandamus is appropriate when the party seeks
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review of a “determination, finding, or decision of a public
agency, made as a result of a proceeding in which by law a
hearing is required to be given, evidence is required to be
taken and discretion in the determination of facts is vested
in a public agency, on the grounds of noncompliance with
[CEQA],” generally *567  referred to as an “adjudicatory”
or “quasi-judicial” decision. (Pub. Resources Code, § 21168;
see Langsam v. City of Sausalito (1987) 190 Cal.App.3d
871, 879 [235 Cal.Rptr. 672] [“It is well established that the
intent of the Legislature in enacting [Code of Civil Procedure
section] 1094.5 was to authorize '... judicial review only of
the exercise by an administrative agency of an adjudicatory
or quasi-judicial function.' ”]; see also Cal. Administrative
Mandamus (Cont.Ed.Bar 1989) § 1.1, p. 2 [administrative
mandamus is the “procedure used to obtain judicial review of
adjudicative decisions (i.e., decisions that determine what the
facts are in relation to specific private rights or interests)”].)
A petition for traditional mandamus is appropriate in all
other actions brought “to attack, review, set aside, void or
annul a determination, finding, or decision of a public agency
on the grounds of noncompliance with [CEQA].” (Pub.
Resources Code, § 21168.5; Del Mar Terrace Conservancy,
Inc. v. City Council (1992) 10 Cal.App.4th 712, 726-729
[12 Cal.Rptr.2d 785]; Cal. Administrative Mandamus, op.
cit. supra, § 1.8, pp. 8-10.) Because WSPA's petition seeks
review of a quasi-legislative action by the ARB-the adoption
of air quality regulations-it is properly viewed as a petition
for traditional mandamus. (Del Mar Terrace Conservancy,
Inc. v. City Council, supra, 10 Cal.App.4th 712, 726-729;
Sierra Club v. Gilroy City Council (1990) 222 Cal.App.3d 30,
39 [271 Cal.Rptr. 393]; Langsam v. City of Sausalito, supra,
190 Cal.App.3d 871, 879 [“where an agency is exercising
a quasi-legislative function, judicial review must proceed
under ordinary or traditional mandamus”]; see Pitts v. Perluss
(1962) 58 Cal.2d 824, 833 [27 Cal.Rptr. 19, 377 P.2d 83];
see also Cal. Administrative Mandamus, op. cit. supra, §§
1.7-1.8, pp. 7-10, §§ 3.11-3.12, pp. 81-84.)

(2) Courts have traditionally held that quasi-legislative
actions must be challenged in traditional mandamus
proceedings rather than in administrative mandamus
proceedings even if the administrative agency was required
by law to conduct a hearing and take evidence. (See 20th
Century Ins. Co. v. Garamendi (1994) 8 Cal.4th 216, 278-279
[32 Cal.Rptr.2d 807, 878 P.2d 566]; Shapell Industries,
Inc. v. Governing Board (1991) 1 Cal.App.4th 218, 231
[1 Cal.Rptr.2d 818]; Wilson v. Hidden Valley Mun. Water
Dist. (1967) 256 Cal.App.2d 271, 279 [63 Cal.Rptr. 889].)
However, recent commentators argue that the proper form

of action, i.e., administrative versus traditional mandamus,
should not depend on whether the administrative action
was quasi-judicial or quasi-legislative, but on whether the
challenged action is reviewable under Public Resources Code
section 21168, because a hearing was required by law, or
under Public Resources Code section 21168.5, because no
hearing was required. (Kostka & Zischke, Practice Under the
Cal. Environmental Quality Act (Cont.Ed.Bar 1993) § 23.44,
pp. 956-957.) *568  If some type of hearing was required
by law, they argue, Public Resources Code section 21168
applies and, according to the plain language of that provision,
administrative mandamus under Code of Civil Procedure
section 1094.5 is the appropriate remedy; if no hearing of
any kind was required by law, Public Resources Code section
21168.5 applies and traditional mandamus under Code of
Civil Procedure section 1085 is the appropriate remedy.

The contention has at least one fatal flaw. When the
Legislature drafted Public Resources Code section 21168
in 1972, it borrowed the words, “made as [a] result of a
proceeding in which by law a hearing is required to be
given, evidence is required to be taken and discretion in
the determination of facts is vested in [a public agency],”
from Code of Civil Procedure section 1094.5, subdivision
(a). It was well established in 1972 that an administrative
mandamus action under Code of Civil Procedure section
1094.5 was not the proper vehicle to challenge a quasi-
legislative administrative decision even if the agency was
required by law to hold a hearing as part of its rulemaking
procedures. (See, e.g., Wilson v. Hidden Valley Mun. Water
Dist., supra, 256 Cal.App.2d 271, 276-281.) We assume
that when the Legislature chose to incorporate the language
of Code of Civil Procedure section 1094.5 into Public
Resources Code section 21168, it intended that language
to have the same meaning and be construed and applied
in the same way as the courts had done up to that
point. (People v. Weidert (1985) 39 Cal.3d 836, 845-846
[218 Cal.Rptr. 57, 705 P.2d 380].) In fact, at the same
time it enacted Public Resources Code sections 21168 and
21168.5, the Legislature also enacted a provision stating that
“[Public Resources Code] [s]ections 21168 and 21168.5 are
declaratory of existing law with respect to the judicial review
of determinations or decisions of public agencies made
pursuant to [CEQA.]” (Pub. Resources Code, § 21168.7.) We
construe this provision to mean that the Legislature intended
to adopt all existing procedural rules governing mandamus
actions, including the distinction between quasi-legislative
and quasi-judicial administrative decisions.
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II.
In determining whether to grant a petition for traditional
mandamus on the ground that an administrative body failed
to comply with CEQA in making a quasi-legislative decision,
the court may consider only “whether there was a prejudicial
abuse of discretion. Abuse of discretion is established if the
agency has not proceeded in a manner required by law or if
the determination or decision is not supported by substantial
evidence.” (Pub. Resources Code, § 21168.5.) (3a) The issue
now before us is whether a court may consider evidence
outside the administrative record in determining whether a
*569  quasi-legislative administrative decision was an abuse

of discretion under this statute.

Much of the confusion on this topic centers on certain
language in the opinion in No Oil, Inc. v. City of Los Angeles
(1974) 13 Cal.3d 68 [118 Cal.Rptr. 34, 529 P.2d 66] (No
Oil). In No Oil the court declared in dictum that “In an
action for administrative mandamus, the court reviews the
administrative record, receiving additional evidence only if
that evidence was unavailable at the time of the administrative
hearing, or improperly excluded from the record. (Code
Civ. Proc., § 1094.5.) In a traditional mandamus action, on
the other hand, the court is not limited to review of the
administrative record, but may receive additional evidence.
(Felt v. Waughop (1924) 193 Cal. 498, 504 [225 P. 862];
Lassen v. City of Alameda (1957) 150 Cal.App.2d 44, 48
[309 P.2d 520]; Cal. Civil Writs (Cont.Ed.Bar. 1970) § 17.9.)
Hence the issue before the superior court in the present
case was whether substantial evidence, on the whole record
including the evidence presented to that court, supported the
[city council's] determination .... The superior court's finding-
that the council's resolution was supported by substantial
evidence 'in the administrative record'-is not responsive to
that issue.” (No Oil, supra, 13 Cal.3d 68, 79, fn. 6.)

The Court of Appeal read the above dictum in light of the
following language in Lassen v. City of Alameda (1957) 150
Cal.App.2d 44, 47-48 [309 P.2d 520]: “When a question of
fact is raised by the defendant's answer, the applicant has
the right to countervail it by proof, either in direct denial
or by way of avoidance (Code Civ. Proc., § 1091). If only
a question of law is raised the court may hear the matter
upon the papers filed and the argument (Code Civ. Proc.,
§ 1094). Applicant may also waive his right to countervail
and the matter may be heard on the papers filed and the
argument.” The Court of Appeal concluded that “it is only
when the agency fails to answer or admits the truth of the
petitioner's allegations (affirmatively or by way of demurrer),

or when the petitioner waives its right to dispute the factual
averments alleged in the agency's return, that the petitioner
may be deprived of its right to present additional evidence in
a traditional mandate action.” When the facts supporting the
petition are in dispute, the Court of Appeal held, extra-record
evidence is admissible to show both that the administrative
agency “has not proceeded in a manner required by law”
and that it reached a decision that was “not supported by
substantial evidence.” (Pub. Resources Code, § 21168.5.)

The ARB now vigorously contends that the Court of Appeal
erred in holding that extra-record evidence is admissible to
challenge the substantiality of evidence under CEQA. The
ARB also contends that the dictum in No *570  Oil, supra,
13 Cal.3d 68, 79, footnote 6, and in several Court of Appeal

decisions2 was incorrect to the extent it stated or implied a
similar rule.

III.
The Court of Appeal's basic premise was that extra-record
evidence is generally admissible in a traditional mandamus
action alleging that an agency abused its discretion within
the meaning of Public Resources Code section 21168.5. Even
if we assume for the sake of argument that this premise is
correct, it does not necessarily follow that such evidence
is admissible to show that a decision was “not supported
by substantial evidence” within the meaning of that statute.
Rather, such evidence is admissible only if it is relevant.
(Evid. Code, § 350.) Evidence is relevant if it has “any
tendency in reason to prove or disprove any disputed fact that
is of consequence to the determination of the action.” (Id., §
210.) Accordingly, the admissibility of extra-record evidence
turns on whether the existence of substantial evidence is
a question of fact that may be disputed by contradictory
evidence or whether it is instead purely a question of law.

(4a) The ARB contends that the substantial evidence standard
of review prescribed by the Legislature in Public Resources
Code section 21168.5 is analogous to the substantial evidence
standard used by appellate courts in reviewing the factual
determinations of trial courts. Relying on this analogy, the
ARB reasons that because the substantiality of the evidence
supporting findings of fact made in the trial courts is a
question of law (Board of Education v. Jack M. (1977) 19
Cal.3d 691, 700 [139 Cal.Rptr. 700, 566 P.2d 602]), the
substantiality of the evidence supporting a quasi-legislative
administrative decision is likewise a question of law and is
governed by similar evidentiary rules.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=13CALIF3D68&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=13CALIF3D68&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974126563&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974126563&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1094.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1094.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=193CAL498&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_220_504&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_220_504
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924117837&pubNum=660&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=150CAAPP2D44&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_225_48
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957118244&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=13CALIF3D68&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_79&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_79
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=150CAAPP2D44&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_47&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_225_47
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=150CAAPP2D44&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_47&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_225_47
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957118244&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1091&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1094&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1094&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=13CALIF3D68&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_79&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_79
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=13CALIF3D68&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_79&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_79
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAEVS350&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=19CALIF3D691&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_700&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_700
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=19CALIF3D691&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_700&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_700
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977131981&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Western States Petroleum Assn. v. Superior Court, 9 Cal.4th 559 (1995)
888 P.2d 1268, 38 Cal.Rptr.2d 139

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 7

The ARB's analogy is persuasive for three reasons. First,
we presume that when the Legislature included the words
“substantial evidence” in Public Resources Code section
21168.5, it intended them to have their established legal
meaning. (People v. Weidert, supra, 39 Cal.3d 836, 845-846
[“Where the language of a statute uses terms that have been
judicially construed, *571  ' ”the presumption is almost
irresistible“ ' that the terms have been used ' ”in the precise
and technical sense which had been placed upon them by the
courts.“ ' ”].) The definition of substantial evidence review
in the appellate courts is very well settled, and both we
and the Courts of Appeal have repeated it countless times.
(See, e.g., Grappo v. Coventry Financial Corp. (1991) 235
Cal.App.3d 496, 506 [286 Cal.Rptr. 714] [noting that standard
is well established]; 9 Witkin, Cal. Procedure, supra, Appeal,
§ 278, p. 289 [substantial evidence standard has been “stated
and applied in hundreds of cases”].) (5) Indeed, we defined
this standard of review at length in a leading decision some
60 years ago: “In reviewing the evidence on ... appeal all
conflicts must be resolved in favor of the [prevailing party],
and all legitimate and reasonable inferences indulged in to
uphold the [finding] if possible. It is an elementary, but often
overlooked principle of law, that when a [finding] is attacked
as being unsupported, the power of the appellate court begins
and ends with a determination as to whether there is any
substantial evidence, contradicted or uncontradicted, which
will support the [finding]. When two or more inferences can
be reasonably deduced from the facts, the reviewing court
is without power to substitute its deductions for those of
the trial court.” (Crawford v. Southern Pac. Co. (1935) 3
Cal.2d 427, 429 [45 P.2d 183].) ( 4b) If the Legislature had
intended the courts to readily admit extra-record evidence
in traditional mandamus actions challenging quasi-legislative
administrative decisions when it drafted Public Resources
Code section 21168.5, it would have chosen words that
demonstrated such intent; it would not have chosen the
words “substantial evidence,” because these words describe a
decidedly different type of judicial review.

(3b) In other parts of CEQA the Legislature has expressly
stated that the existence of substantial evidence depends
solely on the record before the administrative agency. For
example, in considering whether an environmental impact
report must be prepared, the lead agency must determine
whether there is “substantial evidence in light of the whole
record” before indicating the project may have a “significant
effect on the environment.” (Pub. Resources Code, §§
21080, subds. (c) & (d), 21082.2, subds. (a) & (d), italics

added.) If we construe CEQA as a whole, as the rules of
statutory interpretation require (People v. Woodhead (1987)
43 Cal.3d 1002, 1008 [239 Cal.Rptr. 656, 741 P.2d 154]),
we are left without any doubt that the Legislature intended
courts to generally consider only the administrative record
in determining whether a quasi-legislative administrative
decision was supported by substantial evidence. Had the
Legislature intended so drastic a difference between the
“substantial evidence” review described in Public Resources
Code section 21168.5 and the “substantial evidence in *572
light of the whole record” standard described in other parts
of CEQA, it would have expressed this intent more clearly in
the statute itself.

(4c) Second, because the Legislature has delegated quasi-
legislative authority to the ARB (see Health & Saf. Code,
§§ 43000, 43000.5, 43013, 43018, 43101), excessive judicial
interference with the ARB's quasi-legislative actions would
conflict with the well-settled principle that the legislative
branch is entitled to deference from the courts because of the
constitutional separation of powers. (Cal. Const., art. III, §
3; see California Hotel & Motel Assn. v. Industrial Welfare
Com. (1979) 25 Cal.3d 200, 212 [157 Cal.Rptr. 840, 599
P.2d 31] [judicial review of quasi-legislative administrative
decisions limited, “out of deference to the separation of
powers between the Legislature and the judiciary [and] to
the legislative delegation of administrative authority to the
agency”]; Brock v. Superior Court (1952) 109 Cal.App.2d
594, 603 [241 P.2d 283] [“In determining the scope of the
review by the courts of quasi-legislative acts of administrative
officers, consideration must be given to the fact that the
courts must not usurp legislative power and thereby violate
the separation of powers provision in the Constitution.”].) (
3c) Were we to hold that courts could freely consider extra-
record evidence in these circumstances, we would in effect
transform the highly deferential substantial evidence standard
of review in Public Resources Code section 21168.5 into a
de novo standard, and under that standard the issue would
be not whether the administrative decision was rational in
light of the evidence before the agency but whether it was
the wisest decision given all the available scientific data. The
propriety or impropriety of a particular legislative decision is
a matter for the Legislature and the administrative agencies
to which it has lawfully delegated quasi-legislative authority;
such matters are not appropriate for the judiciary.

(4d) Finally, administrative agencies to which the Legislature
has delegated regulatory authority in particular areas often
develop a high degree of expertise in those areas and

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=39CALIF3D836&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_845
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=235CAAPP3D496&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_226_506
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=235CAAPP3D496&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_226_506
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991174948&pubNum=227&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=3CALIF2D427&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_429&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_231_429
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=3CALIF2D427&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_429&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_231_429
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935119888&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21080&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21080&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=43CALIF3D1002&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_1008&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_1008
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=43CALIF3D1002&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_1008&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_1008
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987111520&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS43000&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS43000&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS43000.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS43013&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS43018&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS43101&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART3S3&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART3S3&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=25CALIF3D200&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_212&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_212
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=25CALIF3D200&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_212&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_233_212
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979125364&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979125364&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=109CAAPP2D594&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_603&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_225_603
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=109CAAPP2D594&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_603&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_225_603
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952112816&pubNum=661&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPHS21168.5&originatingDoc=I1ef2a5ecfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Western States Petroleum Assn. v. Superior Court, 9 Cal.4th 559 (1995)
888 P.2d 1268, 38 Cal.Rptr.2d 139

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 8

the body of law that governs them. In recognition of this
expertise, the United States Supreme Court has regularly
given a high degree of deference to the regulatory decisions
of federal executive agencies. (See, e.g., Chevron U.S.A. v.
Natural Res. Def. Council (1984) 467 U.S. 837, 844-845
[81 L.Ed.2d 694, 704, 104 S.Ct. 2778] [“We have long
recognized that considerable weight should be accorded to an
executive department's construction of a statutory scheme it
is entrusted to administer, and the principle of deference to
administrative interpretations 'has been consistently followed
by this Court whenever decision as to the meaning or reach
of a statute has involved reconciling conflicting policies,
and a full understanding of the force of the statutory policy
in the given situation has *573  depended upon more
than ordinary knowledge respecting the matters subjected
to agency regulations.' ”], fn. omitted.) This court has also
recognized the propriety of such deference. (See California
Hotel & Motel Assn. v. Industrial Welfare Com., supra,
25 Cal.3d 200, 212 [judicial review of quasi-legislative
administrative decisions limited “out of deference ... to
the presumed expertise of the agency within its scope of
authority”].) We see no reason to deny our state agencies
similar deference under CEQA.

(3d) In light of the above, we are persuaded that the factual
bases of quasi-legislative administrative decisions are entitled
to the same deference as the factual determinations of trial
courts, that the substantiality of the evidence supporting
such administrative decisions is a question of law, and that
both types of substantial evidence review are governed by

similar evidentiary rules.3 Accordingly, a court generally
may consider only the administrative record in determining
whether a quasi-legislative decision was supported by
substantial evidence within the meaning of Public Resources

Code section 21168.5.4 This conclusion is a logical extension
of our analysis in Laurel Heights Improvement Assn. v.
Regents of University of California (1988) 47 Cal.3d 376
[253 Cal.Rptr. 426, 764 P.2d 278], in which we applied
Public Resources Code section 21168.5 in evaluating an
administrative body's approval of an environmental impact
report (EIR). In the cited case we explained that “As a result
of this standard, 'The court does not pass upon the correctness
of the EIR's environmental conclusions, but only upon its
sufficiency as an informative document.' [Citation.] [¶] ...
[¶] A court may not set aside an agency's approval of an
EIR on the ground *574  that an opposite conclusion would
have been equally or more reasonable. [Citation.] A court's
task is not to weigh conflicting evidence and determine who
has the better argument when the dispute is whether adverse

effects have been mitigated or could be better mitigated. We
have neither the resources nor scientific expertise to engage
in such analysis, even if the statutorily prescribed standard
of review permitted us to do so. Our limited function is
consistent with the principle that 'The purpose of CEQA
is not to generate paper, but to compel government at all
levels to make decisions with environmental consequences
in mind....' [Citation.]” (47 Cal.3d at pp. 392-393; see also
Citizens of Goleta Valley v. Board of Supervisors (1990) 52
Cal.3d 553, 564 [276 Cal.Rptr. 410, 801 P.2d 1161].)

IV.
The ARB also contends extra-record evidence is not
admissible to show that an administrative agency “has
not proceeded in a manner required by law” within the
meaning of Public Resources Code section 21168.5 in making
a quasi-legislative decision. It is well settled that extra-
record evidence is generally not admissible in non-CEQA
traditional mandamus actions challenging quasi-legislative
administrative decisions. (See, e.g., Shapell Industries, Inc.
v. Governing Board, supra, 1 Cal.App.4th 218, 230-234;
see also Kostka & Zischke, Practice Under the Cal.
Environmental Quality Act, op. cit. supra, § 23.51, pp.
962-963 [noting there is an “unbroken line” of non-CEQA
cases holding extra-record evidence is not admissible to
challenge quasi-legislative administrative decisions].) The
only difference between CEQA and non-CEQA cases is
that the former are governed by the “prejudicial abuse of
discretion” standard prescribed in Public Resources Code
section 21168.5, whereas the latter are governed by the
“arbitrary and capricious” standard. (See Fullerton Joint
Union High School Dist. v. State Bd. of Education (1982)
32 Cal.3d 779, 786 [187 Cal.Rptr. 398, 654 P.2d 168] [“In
reviewing ... [non-CEQA] quasi-legislative decisions, the
trial court does not inquire whether, if it had the power to
act in the first instance, it would have taken the action taken
by the administrative agency. The authority of the court is
limited to determining whether the decision of the agency
was arbitrary, capricious, entirely lacking in evidentiary
support, or unlawfully or procedurally unfair.”].) Although
these standards of review are not fungible (id. at p. 794,
fn. 14 [“the standard of review applicable under CEQA is a
much more stringent inquiry”]), there is no sound reason why
CEQA and non-CEQA cases should be governed by different
evidentiary rules. In fact, the Legislature has expressly
declared that “[Pub lic Resources Code] [s]ections 21168
and 21168.5 are declaratory of exist ing law with respect to
the judicial review of determinations or decisions *575  of
public agencies made pursuant to [CEQA].” (Pub. Resources
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Code, § 21168.7.) As stated earlier, we construe this provision
to mean that the Legislature intended traditional mandamus
actions challenging quasi-legislative administrative decisions
on CEQA grounds to be governed by “existing law,” i.e.,
the law generally applicable to traditional mandamus actions
challenging quasi-legislative administrative decisions.

The dictum in No Oil, supra, 13 Cal.3d 68, 79, footnote 6,
quoted earlier (pt. II, ante), appears to be the first statement
in a published opinion to suggest that the rules of evidence in
CEQA and non-CEQA cases may be different. (See Kostka
& Zischke, Practice Under the Cal. Environmental Quality
Act, op. cit. supra, § 23.48, p. 960.) Recent commentators
argue that the dictum was erroneous because it confused
two different types of traditional mandamus actions: those
challenging ministerial or informal administrative actions and
those challenging quasi-legislative administrative decisions.
(Id., § 23.49, pp. 960-961.) They note that both of the
cases cited in No Oil, supra, 13 Cal.3d 68, 79, footnote 6
(Felt v. Waughop, supra, 193 Cal. 498, 504, and Lassen v.
City of Alameda, supra, 150 Cal.App.2d 44, 48), involved
the former type of traditional mandamus action. (Kostka &
Zischke, Practice Under the Cal. Environmental Quality Act,
op. cit. supra, § 23.50, pp. 961-962.) They point out that the
administrative record developed during the quasi-legislative
process is usually adequate to allow the courts to review the
decision without recourse to such evidence, and therefore
extra-record evidence generally need not be admitted. (Id.,
§ 23.49, pp. 960-961.) Rather, they contend extra-record
evidence is usually necessary only when the courts are
asked to review ministerial or informal administrative actions,
because there is often little or no administrative record in
such cases. (Ibid.) Finally, they assert that if interested parties
know they will not be able to introduce extra-record evidence
in subsequent judicial proceedings, they will present all their
evidence to the administrative agency in the first instance.
(Id., § 23.52, pp. 965.) For these reasons, they urge us to limit
the No Oil dictum by holding that extra-record evidence may
be admissible in traditional mandamus actions challenging
ministerial or informal administrative actions but is generally
not admissible in traditional mandamus actions challenging
quasi-legislative administrative decisions. (Id., § 23.49, pp.

960-961.)5

After careful consideration, we conclude that the
commentators are correct. “The appropriate degree of judicial
scrutiny in any particular case is *576  perhaps not
susceptible of precise formulation, but lies somewhere along a
continuum with nonreviewability at one end and independent

judgment at the other.” (Shapell Industries, Inc. v. Governing
Board, supra, 1 Cal.App.4th 218, 232.) Quasi-legislative
administrative decisions are properly placed at that point of
the continuum at which judicial review is more deferential;
ministerial and informal actions do not merit such deference,
and therefore lie toward the opposite end of the continuum.
Accordingly, we do not follow the dictum in No Oil, supra,
13 Cal.3d 68, 79, footnote 6, and we hold that extra-record
evidence is generally not admissible in traditional mandamus
actions challenging quasi-legislative administrative decisions
on the ground that the agency “has not proceeded in a manner
required by law” within the meaning of Public Resources
Code section 21168.5. However, we will continue to allow
admission of extra-record evidence in traditional mandamus
actions challenging ministerial or informal administrative

actions if the facts are in dispute.6

V.
WSPA concedes that under most circumstances evidence
not contained in the administrative record is not admissible
to show that a quasi-legislative administrative decision was
a “prejudicial abuse of discretion” within the meaning of
Public Resources Code section 21168.5. Indeed, WSPA even
admits in its brief that “a court's role in reviewing evidence
under the substantial evidence ... test[] is different from the
agency's role in reviewing that same evidence. Agencies must
weigh the evidence and determine 'which way the scales
tip,' while courts conducting substantial evidence ... review
generally do not. If courts were to independently weigh
conflicting evidence in order to determine which side had
a preponderance of the evidence, this would indeed usurp
the agency's authority and violate the doctrine of separation
of powers.” (6) However, WSPA contends there should be
at least three exceptions to this general rule. First, it argues
that additional evidence should be admitted to show that
an administrative agency has not considered “all relevant
factors” in making its decision. According to WSPA, in the
case at bar such an exception would allow it to introduce (1)
the opinion of Dr. Armistead Russell regarding the proper
application of the “Russell test,” which, according to WSPA,
the ARB misapplied in developing the regulations at issue,
and (2) the complete opinion of Dr. Michael Gery and other
experts regarding studies prepared by Dr. William Carter and
relied on by the ARB. *577

We have held that in reviewing certain quasi-legislative
administrative decisions in mandamus proceedings, the courts
“must ensure that an agency has adequately considered all
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relevant factors, and has demonstrated a rational connection
between those factors, the choice made, and the purposes
of the enabling statute.” (California Hotel & Motel Assn.
v. Industrial Welfare Com., supra, 25 Cal.3d 200, 212,
fn. omitted.) The federal courts (see, e.g., Asarco, Inc.
v. U. S. E. P. A. (9th Cir. 1980) 616 F.2d 1153, 1160)
have recognized an “all relevant factors” exception to the
general rule that extra-record evidence is not admissible to
show that an action by a federal agency was “arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law” within the meaning of section 706
of the federal Administrative Procedure Act. (5 U.S.C. §
706 (2)(A); Citizens to Preserve Overton Park v. Volpe
(1971) 401 U.S. 402, 416-421 [28 L.Ed.2d 136, 153, 156, 91
S.Ct. 814].) However, if we were to adopt an “all relevant
factors” exception that was as broad as the one WSPA
suggests, we would place an unworkable qualification on
the general rule of inadmissibility. In considering whether
to admit extra-record evidence courts would be compelled
to determine whether a particular “factor,” i.e., a specific
item of evidence, was “relevant,” i.e., important enough that
the administrative agency should have considered it. The
issue would often become not whether the administrative
decision was a prejudicial abuse of discretion, but whether
the decision was wise or scientifically sound in light of the
extra-record evidence. As we have explained and as WSPA
has conceded, such questions are not for the courts to answer.
Indeed, the very evidence that WSPA seeks to introduce
vividly illustrates the potential abuses of the exception it
proposes: the evidence is nothing more than contradictory
expert testimony designed to raise questions regarding the
wisdom of the ARB regulations. If parties could introduce
such evidence under an exception as vague as the one which
WSPA now proposes, the exception would swallow the rule.

WSPA's second proposed exception is no more desirable
than the first. It contends that extra-record evidence should
be admitted to show the evidence the ARB considered
did not support its decision. WSPA asserts that evidence
is “substantial” within the meaning of Public Resources
Code section 21168.5 only if it is “ 'reasonable in nature,
credible, and of solid value' ” (Grappo v. Coventry Financial
Corp., supra, 235 Cal.App.3d 496, 507), and if a reasonable
mind might accept it as adequate to support the conclusion
(Bowman v. City of Petaluma (1986) 185 Cal.App.3d 1065,
1072 [230 Cal.Rptr. 413]). Relying on this definition, WSPA
argues that (1) the studies of Dr. Carter, on which the ARB
relied, were not “substantial evidence” because certain expert
evidence not contained in the administrative re cord raises

a question regarding their accuracy, and (2) the only way
to *578  demonstrate this inaccuracy is to admit the extra-
record expert evidence that supposedly reveals it. Again,
WSPA's argument is nothing more than a thinly veiled attempt
to introduce conflicting expert testimony to question the
wisdom and scientific accuracy of the ARB's decision.

(7) Finally, WSPA contends that evidence that could not
be produced at the administrative level “in the exercise
of reasonable diligence” should be admitted in traditional
mandamus proceedings. We agree. Extra-record evidence is
admissible in administrative mandamus proceedings under
such circumstances (Code Civ. Proc., § 1094.5, subd. (e))
and we see no reason to apply a different rule in traditional
mandamus proceedings. (See Kostka & Zischke, Practice
Under the Cal. Environmental Quality Act, op. cit. supra,
§ 23.54, p. 967.) However, WSPA goes on to contend
that this exception would allow it to introduce any and
all expert testimony and reports prepared after the ARB
adopted the regulations. It apparently reasons that because
this evidence did not exist when the ARB made its decision,
it could not have been discovered “in the exercise of
reasonable diligence.” Such a broad reading of this exception
would seriously undermine the finality of quasi-legislative
administrative decisions. Any individual dissatisfied with a
regulation could hire an expert who is likewise dissatisfied
to prepare a report or give testimony explaining the grounds
for his disagreement, introduce this evidence in a traditional
mandamus proceeding, and, if he can persuade the court
that the report raises a question regarding the wisdom of
the regulation, obtain an order reopening the rulemaking
proceedings. And if the administrative body were to adopt
a regulation in the second proceeding that still was not
to the individual's satisfaction, he could simply repeat the
process. Therefore, although we agree that there is such an
exception in traditional mandamus proceedings challenging
quasi-legislative administrative decisions, this exception is
to be very narrowly construed. Extra-record evidence is
admissible under this exception only in those rare instances in
which (1) the evidence in question existed before the agency
made its decision, and (2) it was not possible in the exercise
of reasonable diligence to present this evidence to the agency
before the decision was made so that it could be considered
and included in the administrative record.

In reaching the conclusion we provide today, we do not
foreclose the possibility that extra-record evidence may
be admissible in traditional mandamus actions challenging
quasi-legislative administrative decisions under unusual
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circumstances or for very limited purposes not presented
in the case now before us. Indeed, as we noted earlier,
the federal courts have allowed admission of extra-record
evidence under certain circumstances. (See, e.g., Asarco, Inc.
v. U.S.E.P.A., supra, 616 F.2d 1153, 1160 *579  [extra-record
evidence is admissible “only for background information ...
or for the limited purposes of ascertaining whether the agency
considered all the relevant factors or fully explicated its
course of conduct or grounds of decision”].) We have on
occasion looked to the federal courts for persuasive authority
in the area of environmental law. (See Wildlife Alive v.
Chickering (1976) 18 Cal.3d 190, 201 [132 Cal.Rptr. 377,
553 P.2d 537] [“Recognizing that [CEQA] was modeled after
the [National Environmental Policy Act, 42 U.S.C. § 4321 et
seq.], we have consistently treated judicial and administrative
interpretation of the latter enactment as persuasive authority

in interpreting CEQA.”].) In addition, commentators have
suggested other limited exceptions to the general rule of
inadmissibility. (See fn. 5, ante.) However, extra-record
evidence can never be admitted merely to contradict the
evidence the administrative agency relied on in making a
quasi-legislative decision or to raise a question regarding the
wisdom of that decision.

For the reasons stated, the judgment of the Court of Appeal
is reversed with directions to deny the petition for writ of
mandamus.

Lucas, C. J., Kennard, J., Arabian, J., Baxter, J., George, J.,
and Werdegar, J., concurred. *580

Footnotes
1 A court may grant a writ of mandamus only where there is no “plain, speedy, and adequate remedy, in the ordinary

course of law.” (Code Civ. Proc., § 1086.) In considering whether mandamus relief was warranted under this standard,
the Court of Appeal stated merely that its “review of the issue [presented in WSPA's petition] suggested this is an
appropriate case for extraordinary relief.” The court did not discuss whether the ordinary legal remedy-direct appeal after
final judgment-was adequate, as it usually is. (See generally, 8 Witkin, Cal. Procedure (3d ed. 1985) Extraordinary Writs,
§ 108, pp. 744-745.) Indeed, WSPA's mandamus petition contained only a conclusory argument on this issue, and the
ARB's response contained no argument at all. Had the matter been presented to us in the first instance, we might well
have denied relief for this reason alone. However, because the Court of Appeal addressed the petition on its merits, we
will assume the matter is properly before us.

2 (City of Pasadena v. State of California (1993) 14 Cal.App.4th 810, 821 [17 Cal.Rptr.2d 766]; Del Mar Terrace
Conservancy, Inc. v. City Council, supra, 10 Cal.App.4th 712, 729; Dunn-Edwards Corp. v. Bay Area Air Quality
Management Dist. (1992) 9 Cal.App.4th 644, 654 [11 Cal.Rptr.2d 850]; Friends of La Vina v. County of Los Angeles
(1991) 232 Cal.App.3d 1446, 1456-1457 [284 Cal.Rptr. 171]; Sierra Club v. Gilroy City Council, supra, 222 Cal.App.3d
30, 40-41; McQueen v. Board of Directors (1988) 202 Cal.App.3d 1136, 1144 [249 Cal.Rptr. 439]; Western Mun. Water
Dist. v. Superior Court (1986) 187 Cal.App.3d 1104, 1112 [232 Cal.Rptr. 359]; Merz v. Board of Supervisors (1983) 147
Cal.App.3d 933, 937 & fn. 2 [195 Cal.Rptr. 370].)

3 At least one scholar has noted that the United States Supreme Court customarily applies the substantial evidence
standard in evaluating the sufficiency of the evidence supporting administrative decisions, and the issue of substantiality
is considered to be a question of law rather than a question of fact. (Jaffe, Judicial Review: Questions of Fact (1956)
69 Harv. L.Rev. 1020, 1021.)

4 We need not decide whether courts may take judicial notice of evidence not contained in the administrative record when
reviewing a quasi-legislative decision for substantial evidence under Public Resources Code section 21168.5. (See Evid.
Code, §§ 451-460.) In light of the analogy we draw in this case, it would seem logical to conclude that the rules governing
judicial notice in such instances would be akin to those applicable in reviewing courts. (Id., § 459.) However, it would
never be proper to take judicial notice of evidence that (1) is absent from the administrative record, and (2) was not before
the agency at the time it made its decision. This is so because only relevant evidence is subject to judicial notice (People
v. Superior Court (Smolin) (1986) 41 Cal.3d 758, 768 [225 Cal.Rptr. 438, 716 P.2d 991], revd. on other grounds sub
nom. California v. Superior Court of California (1987) 482 U.S. 400 [96 L.Ed.2d 332, 107 S.Ct. 2433]; Mozzetti v. City
of Brisbane (1977) 67 Cal.App.3d 565, 578 [136 Cal.Rptr. 751]), and the only evidence that is relevant to the question
of whether there was substantial evidence to support a quasi-legislative administrative decision under Public Resources
Code section 21168.5 is that which was before the agency at the time it made its decision. (Del Mar Terrace Conservancy,
Inc. v. City Council, supra, 10 Cal.App.4th 712, 744.)
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5 These commentators propose several limited exceptions to the general rule excluding extra-record evidence in traditional
mandamus actions challenging quasi-legislative administrative decisions. Specifically, they suggest that courts should
admit evidence relevant to (1) issues other than the validity of the agency's quasi-legislative decision, such as the
petitioner's standing and capacity to sue, (2) affirmative defenses such as laches, estoppel and res judicata, (3) the
accuracy of the administrative record, (4) procedural unfairness, and (5) agency misconduct. (Kostka & Zischke, Practice
Under the Cal. Environmental Quality Act, op. cit. supra, § 23.55, pp. 967-968.) Because none of these exceptions apply
to the case at bar, we need not consider them.

6 To the extent they conflict with our holding in this case, we disapprove the Court of Appeal decisions cited in footnote
2, ante.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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77 Cal.App.4th 880, 92 Cal.Rptr.2d 268,
30 Envtl. L. Rep. 20,308, 00 Cal. Daily Op.
Serv. 614, 2000 Daily Journal D.A.R. 981

WOODWARD PARK HOMEOWNERS
ASSOCIATION, Plaintiff and Respondent,

v.
GARREKS, INC., et al.,

Defendants and Appellants.

No. F032200.
Court of Appeal, Fifth District, California.

Jan. 20, 2000.

[Opinion certified for partial publication. * ]

SUMMARY

In writ proceedings, a homeowners association challenged
a city's approval of a car wash project proposed by a
corporation. The trial court entered a judgment ruling that the
city was required, under the California Environmental Quality
Act, to prepare an environmental impact report (EIR) before
approving the project. Despite the pending proceeding and
the trial court's order, the corporation completed construction
without obtaining an EIR and began to operate the car wash.
(Superior Court of Fresno County, No. 605807-7, Lawrence
J. O'Neill, Judge.)

The Court of Appeal affirmed the judgment. The court
held that the fact that the corporation completed and began
operating the car wash without obtaining an EIR did not
render the case moot on appeal. Effectual relief was still
possible, since a decision upholding the order directing
preparation of an EIR could result in modification of the
project to mitigate adverse impacts, or removal of the project
altogether. Also, it would have been unsound public policy to
allow a party to continue with construction of a project in the
face of litigation and delay preparation of a court-ordered EIR
pending appeal, and then argue the case was moot because the
project was completed and operating. (Opinion by Wiseman,
J., with Dibiaso, Acting P. J., and Vartabedian, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1)
Pollution and Conservation Laws § 2.1--California
Environmental Quality Act--Environmental Impact Reports--
Completion of *881  Project Without Report--Effect on
Litigation--Mootness:Appellate Review § 119--Dismissal--
Mootness.
In a proceeding in which a homeowners association
challenged a city's approval of a car wash project proposed by
a corporation, and in which the trial court ruled that the city
was required to prepare an environmental impact report (EIR)
before approving the project, the fact that the corporation
completed and began operating a car wash without obtaining
an EIR did not render the case moot on appeal. A case is
moot when any ruling by the court can have no practical
impact or provide the parties effectual relief. Effectual relief
was still possible in this case, since a decision upholding
the order directing preparation of an EIR could result in
modification of the project to mitigate adverse impacts, or
removal of the project altogether. Also, it would have been
unsound public policy to allow a party to continue with
construction of a project in the face of litigation and delay
preparation of a court-ordered EIR pending appeal, and then
argue the case was moot because the project was completed
and operating. Although the city's municipal code provisions
relating to automatic car wash projects were amended, the
new code provisions could not be applied to change the result.
A municipality may not amend its own ordinances in order to
potentially obtain a reversal of a judgment against it.

[See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real
Property, § 59 et seq.]

COUNSEL
Law Offices of Walter W. Whelan and Walter W. Whelan for
Defendant and Appellant Garreks, Inc.
Hilda Cantz Montoy, City Attorney, Robert D. Gabriele,
Assistant City Attorney, and Anthony W. Cresap, Deputy City
Attorney, for Defendant and Appellant City of Fresno.
Robert J. Rosati for Plaintiff and Respondent.

WISEMAN, J.

A homeowners association challenged in court the approval
of a car wash project proposed by a corporation, to be located
in a shopping center bordered by residential neighborhoods.
The homeowners *882  association claimed the California
Environmental Quality Act (CEQA) required the City of
Fresno to prepare an environmental impact report (EIR)
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before approving the project. The trial court agreed and
ordered an EIR prepared. Despite the pending lawsuit and
the court's order, the corporation continued with construction
and completed the project-never obtaining an EIR. On appeal,
the City of Fresno takes the position that an EIR is no
longer required because the project is completed. Although
the corporation does not explicitly adopt this position, it does
so implicitly by arguing it is absurd to require an EIR because
the project is completed.

The corporation apparently made a calculated business
decision to go forward with the project in spite of protests
by residential neighbors and pending litigation. Now the
corporation must live with the consequences of its financial
choice. We affirm the trial court's decision ordering an EIR be
prepared. To the City of Fresno and the corporation we say:
It is never too late.

Procedural History
On February 19, 1998, the Woodward Park Homeowners
Association, Inc. (WPHA) filed a verified petition for writ
of mandate against the City of Fresno (City), Garreks,
Inc. (Garreks), and California Investment, Inc. (California
Investment). It challenged the City's approval of two
independent car wash projects, one proposed by Garreks and
one by California Investment. WPHA sought a writ ordering
the City to require Garreks and California Investment to
prepare EIR's on their projects. The parties answered and
briefed the issues in the petition.

Pursuant to the court's request, the parties waived oral
argument and submitted the matter. On July 30, 1998, the
court filed its decision. It denied the petition as to California
Investment's project, but granted with respect to Garreks's
project and ordered the City to prepare an EIR.

Garreks moved to vacate the decision. In the alternative,
Garreks moved for a new trial. The court relieved WPHA
from submitting opposition papers and denied the motions
without oral argument on the ground they were devoid of
merit. Judgment was entered granting the peremptory writ
of mandate in part and denying it in part. With respect to
Garreks's project, the City was directed to 1) address the
architectural and aesthetic impacts of the project by a focused
EIR; 2) void its adoption of the negative declaration; and 3)
rescind its action approving the project. The judgment was
stayed pending appeal.

Garreks timely filed its notice of appeal, and the City joined.
*883

Factual History
In August 1996, the Fresno City Council approved a 9.42-
acre commercial center on the northeast corner of North
Cedar and East Nees Avenues in Fresno, California, with
the exception of a proposed service station, minimart and
automatic car wash. Later, the neighboring homeowners and
developers of the property filed suit, and both cases settled. In
the developers' action, the parties stipulated the Fresno City
Council's actions only resulted in the denial of a permit to
build the car wash, not the service station or the minimart.
It was further stipulated that Garreks could resubmit a
conditional use permit application for the automatic car wash
no sooner than August 27, 1997.

On August 27, 1997, Garreks applied for a conditional use
permit to develop an automatic car wash with vacuum islands
on a .9-acre parcel of the commercial center in dispute (the
project). The City's initial study on the conditional use permit,
dated September 24, 1997, provided:

“Operation of the automatic car wash and vacuum islands will
produce increases in neighborhood noise levels, particularly
during the hours of operation. Fresno Municipal Code Section
12-306-N-39 requires that the noise level generated by the
car wash facility at the boundary between the shopping center
and existing or planned residential uses shall not exceed
community noise equivalency levels (CNEL) of 60 dB. The
shopping center is surrounded by residential land uses on
the north, east, and south and North Cedar and East Nees
Avenues, both arterial streets.

“Staff is recommending in the conditions of approval for the
conditional use permit that an acoustical analysis prepared by
a qualified professional be submitted for review and approval
demonstrating that the noise levels generated by the car wash
and vacuums does not exceed 60dB CNEL at the north,
east and south boundaries between the shopping center and
existing residential districts.

“In addition, Fresno Municipal Code Section 12-306-N-39
requires that the proposed automatic car wash and vacuums
be located not less than 300 feet from the existing residential
districts located north, east and south of the project.
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“Mitigation Measure: Locate the automatic car wash and
vacuum islands at least 300 feet from the residential districts
located north, east and south of the property. [¶] ... [¶] *884

“No public or scenic vista will be obstructed by the
development and no valuable vegetation will be removed. The
developer proposes to use an architectural design which is
compatible with surrounding developments.”

On October 3, 1997, the City issued a mitigated negative
declaration, finding the project would clearly not have a
significant adverse effect on the environment. In an October 8,
1997, memorandum, the City's development department staff
stated:

“... The Fresno Municipal Code Section 12-306-N-39
contains the following requirements for automatic car washes
in the C-1 zone district [zoning for Garreks' proposed project]:

“1. The automatic car wash shall be located within a planned
unified shopping center of not less than five acres in area.

“2. The automatic car wash shall be located not less than 300
feet from an existing or planned residential district.

“3. The noise level generated by the car wash at the
boundary between the shopping center and existing or
planned residential uses shall not exceed community noise
levels (CNEL) of 60dB.

“4. The facility shall be architecturally compatible with the
shopping center in which it is located and shall be fully
enclosed when not in operation.

“As part of the Mitigated Negative Declaration and the
Special Permit Conditions of Approval, the applicant shall be
required to comply with the municipal code requirements.

“It should be noted that, officially, the zone districts extend to
the middle of the right-of-way; i.e., the middle of East Nees
Avenue. There is an R-1-C/UGM residential zone district
south of East Nees Avenue. East Nees Avenue has a right-of-
way of 106 feet. Therefore, technically there are 53 feet of
right-of-way to the residential zone district on the south side
of East Nees Avenue. There are 194 feet from the car wash to
the property line and 53 feet to the center of East Nees Avenue
for a total of 247 feet between the car wash and 'an existing
or planned residential district'.

“However, the Development Department has exercised some
flexibility in measuring the distances between automatic
car washes and residential districts by measuring from the
proposed car wash to the residential property *885  line to
accommodate developments .... Using this logic, the distance
from the car wash to the property line of the residential zone
district is 300 feet (194  106). Hours of operation for the
automatic car wash and vacuum islands shall be limited to
6:00 a.m. to 10:00 p.m.”

The staff recommended approval of a conditional use permit
application for the project, and on October 23, 1997,
the director of the development department approved the
application, subject to a number of conditions. Later, the City
received 14 letters of appeal from the surrounding residential
property owners protesting the director's approval of the
application and citing the following concerns: 1) less than
300 feet proximity between the project and their homes; 2)
excessive noise generated by the project and its proposed
hours of operation; 3) architectural incompatibility of the
service station, minimart and car wash with the rest of the
shopping center, and its resulting impact on their homes; and
4) feasibility of architectural integration of the commercial
center given that the 9.42-acre parcel has been subdivided for
purposes of sale, lease or financing of the project.

At the December 3, 1997, Fresno City Planning Commission
(planning commission) hearing, the development department
staff addressed the concerns of the neighboring property
owners:

“... The Fresno Municipal Code, section [12-306-N(39)] ...
includes a provision that in C-1 districts car washes cannot
be located any closer than 300 feet to the nearest residential
district. In this instance, the south boundary or south wall of
the car wash building ... is located exactly 300 feet from the
adjacent residential lot line to the south which is the single
family homes that were developed by Spalding Lofton in
[tract] 3710. The contention of the neighborhood is the fact
that the 300 foot district boundary actually falls in the middle
of Nees Avenue and technically would mean the car wash was
located 247 feet from the nearest residential district, being
that Nees Avenue is 106 feet wide with a 53 foot half width.
So, the contention of the neighborhood is that we have fudged
on the interpretation of the Code. I can tell you that of all
car washes we reviewed in the [C]ity of Fresno since the
existence of this code provision, fifteen years now at least,
that's the early 1980's, we have always as a matter of practice
interpreted that provision of 300 feet to mean the nearest
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residential lot boundary. And we did so in this instance....
We have consistently applied that 300 foot standard in that
manner....

“The second contention of the neighborhood relates to
the proximity of the vacuum islands proposed for this
particular project. The vacuum islands were always proposed
as part of this project. The developer['s] ... intent *886
was always to put in coin operated vacuums, even if [the
planning commission] take[s] action or the [City] Council
consequently takes action to deny the car wash.... In this
particular instance, the neighborhood contends that the
vacuum islands ... are located [closer] than the 300 foot
[restriction], in fact much closer. There is one that's roughly
about 90 feet from the nearest property on the south side
of Nees Avenue.... The director has ... said if it is [the
planning commission's] contention that vacuum islands are
inextricabl[y] tied to a car wash, they should be considered
part of the car wash function, then that will be the policy and
the applicant will have to meet that 300 foot restriction.

“There was also concern from the neighborhood about the
noise that would be produced by vacuum motors. It is
a concern of Staff.... [Y]ou have to keep in mind that
even though a vacuum island would not normally require
any permit, other than perhaps an electrical permit for the
electrical connection, it would have to operate under the
control of the city's noise ordinance.... And it is enforceable
if there are complaints.

“The third issue that the appellants raised relates to the
integration of the design of the project into the entire
commercial corner. This is a valid concern. The neighbors
were concerned that this particular entire ten acre [site] has
been parceled off for purposes of sale, lease, and financing....
Irrespective of that Staff will require the best way we can the
integration and unification of that center in accordance with
the C-1 district standards.”

A number of homeowners testified at the hearing regarding
their concerns. The planning commission directed Garreks
to conduct a noise study of the project, and to submit the
study to it on January 7, 1998. In addition, the planning
commission requested that development department staff
provide direction regarding whether vacuum facilities are
considered an integral part of an automatic car wash facility.
The hearing was continued to January 7, 1998.

On December 29, 1997, Garreks submitted the noise study,
conducted by Brooks Ransom Associates (structural and civil
engineers), to the development department. Brooks Ransom
investigated the actual noise impact of vacuum islands to
adjacent residential property using data obtained from an
existing site. Brooks Ransom concluded the project would
have almost no effect on sound levels at the residential
property line during peak and off-peak traffic conditions.

In the development department's January 7, 1998, report to the
planning commission, the development director determined
that vacuum facilities are *887  integral to an automatic
car wash and should be subject to Fresno Municipal Code
requirements. “That is, vacuum islands will have to be
placed at least 300 feet from the nearest existing or planned
residential district and the noise emitted from the vacuum
motors as well as the car wash shall not exceed 60 dB/CNEL
at the boundary between the C-1 shopping center and existing
or planned residential uses.”

At the January 7, 1998, planning commission hearing,
development department staff stated: “The applicant has
prepared a noise study and it is included in your packet
today for your review. Staff does not have anybody on staff
that we would say would be an expert to review this. We've
checked with our Building Division and we really don't have
what we would call a qualified acoustical consultant from
the [standpoint] of having extensive experience in reviewing
these noise studies. So [we've] reviewed the noise study and
accepted it on its face value. There are some concerns ....
And on the surface the noise study shows that when the
vacuums and car wash operate, combined with the ambient
traffic noise, the noise levels adjacent to nearby residential
districts will exceed 60 decibels.... [I]n our noise ordinance, it
speaks to noise regulations that relate to ambient noise levels,
and ambient means all combined noises in a given area. And
under that noise ordinance during the [daytime] hours, 7:00
a.m. to 7:00 p.m., 60 decibels is the limit for there to be a ...
violation of the ordinance.”

Neighboring residents were again permitted to express
their concerns about the project. The planning commission
approved Garreks's conditional use permit application,
subject to a number of conditions. These included the
construction of a five-foot masonry wall in the area of the
vacuum islands and limited hours of operation (8:00 a.m. to
8:00 p.m.) of the vacuums.
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The motion to hold a public hearing to review the planning
commission's action failed before the Fresno City Council.
According to the City, the project was completed and
operating prior to the trial court's July 30, 1998, decision.

Discussion
Both Garreks and the City contend the trial court erred in
granting the peremptory writ of mandate because there was
no substantial evidence the project might cause significant
impact to the environment. Garreks also argues the judgment
violates its equal protection rights and the court erred in
ordering an EIR in lieu of less onerous remedies. The City
further claims the case is moot because the project has already
been constructed and is operating. *888

I. CEQA principles *

. . . . . . . . . . .

II. Mootness
(1) The City remarkably takes the position that this case is
moot because the project was constructed and operating prior
to the court's July 30, 1998, decision on WPHA's petition.
It contends environmental review now would not serve any

purpose under CEQA.4 The City's argument is not only
against public policy, it is absurd.

A case is moot when any ruling by this court can
have no practical impact or provide the parties effectual
relief. (Downtown Palo Alto Com. for Fair Assessment
v. City Council (1986) 180 Cal.App.3d 384, 391 [225
Cal.Rptr. 559].) Courts have applied this rule to CEQA
challenges, but not on the basis the City asserts here. (See,
e.g., Environmental Coalition of Orange County, Inc. v.
Local Agency Formation Com. (1980) 110 Cal.App.3d 164,
171-173 [167 Cal.Rptr. 735] [appeal of denial of petition
for writ of mandamus moot where plaintiffs did not name
city as defendant and did not enjoin city's proceeding with
proposed project while mandamus action pending, since
judgment cannot be rendered against nonparty to action];
Hixon v. County of Los Angeles (1974) 38 Cal.App.3d 370,
378 [113 Cal.Rptr. 433] [case moot where project involved
replacement of trees and trees already cut down].)

This case does not present a situation where a ruling by this
court can have no practical impact or not provide the parties
relief. To the contrary, our ruling can afford WPHA effective
relief. As recognized by WPHA, a decision upholding the

court's order directing the preparation of an EIR could result
in modification of the project to mitigate adverse impacts or
even removal of the project altogether.

In support of its contention that the case is moot, the City
relies principally on Hixon. In Hixon, the petitioners sought
mandamus to compel a county to obtain an EIR in connection
with street and sidewalk improvements that necessitated the
removal and replacement of trees. The court held that because
the trees had already been cut down, the trial court correctly
determined that preparation of an EIR for that phase of
the project would be *889  futile. (Hixon v. County of Los
Angeles, supra, 38 Cal.App.3d at p. 378.) The distinction
between Hixon and this case is obvious. In Hixon, the trees
were already cut down; thus the original trees could not be
returned. They could only be replaced, which is what the
county had already done. (Id. at p. 376.) Here, in contrast, the
project can be modified, torn down, or eliminated to restore
the property to its original condition.

The City claims “[i]t is pointless to require environmental
review for a project which has already been developed,
because it would not serve one of the principal purposes
of CEQA”-that of informing government decision-makers
and the public about the potential significant environmental
effects of proposed activities. The City also notes that
an EIR is not to be used for approved projects. What
the City fails to recognize is that Garreks proceeded with
construction and completion of the project after WPHA filed
its mandamus petition. How can the City or Garreks now
legitimately complain that compliance with the court's order
is unnecessary?

In addition, despite the trial court's order mandating the
preparation of an EIR, the City chose to delay preparation
of the EIR and Garreks chose to operate the facility absent
the EIR. It would hardly be sound public policy to allow
a party to avoid CEQA by continuing with construction of
a project in the face of litigation, delaying preparation of
a court-ordered EIR pending appeal, and then arguing the
case is moot because the project has been completed and is
operating.

For the first time during oral argument, the City noted that
the Fresno Municipal Code provisions relating to automatic
car wash projects have been amended. Citing Fairbank v. City
of Mill Valley (1999) 75 Cal.App.4th 1243 [89 Cal.Rptr.2d
233], the City argued that we should apply the new code
provisions. With no reference to the record before us, the
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City then claimed that, under the new provisions, Garreks has
achieved architectural integration and a fair argument can no
longer be made that the project may cause a significant effect
on the environment. We find Fairbank distinguishable and
reject the City's contention.

In Fairbank, the court recognized, as a general matter,
amendments to the CEQA Guidelines should apply
prospectively only. However, the court held, under the
circumstances of that case, fairness and the need for finality
militated in favor of retroactive application on appeal of
regulations that provided a categorical exemption from the
requirements of CEQA. The court noted the well-settled law
in the land use context that, where no vested rights will be
impaired, it is appropriate for an appellate court to apply the
law in existence at the time of its decision rather than at the
time an approval was *890  issued. (Fairbank v. City of Mill
Valley, supra, 75 Cal.App.4th at pp. 1256-1257, fn. 12.) We
find a distinction in the case where a party to an action has
amended its own municipal code provisions, which directly
affects the party's interest in the pending lawsuit. Otherwise,
we would be laying a foundation for great abuse. We would
be permitting a municipality to amend its own ordinances in
order to potentially obtain a reversal of a judgment against it.

Garreks chose to continue with the project despite the risk that
pending litigation could result in rescission of the City's action
approving it. Apparently the City and Garreks buy into the
philosophy of the mythical captain of the Starship Enterprise,
James T. Kirk, who said: “May fortune favor the foolish.”
We do not. Garreks's decision to complete and operate the
project, despite the pending litigation, in no way provides an
exemption to CEQA.

Therefore, we find the case is not rendered moot.

III. -V. Substantial evidence of the project's

significant effect on the environment *

. . . . . . . . . . .

Disposition
The judgment is affirmed with costs awarded to WPHA.

Dibiaso, Acting P. J., and Vartabedian, J., concurred. *891

Footnotes
* Pursuant to California Rules of Court, rule 976.1, this opinion is certified for publication with the exception of parts I,

III, IV, and V.

* See footnote, ante, page 880.

4 WPHA argues the City has waived this issue by not raising it earlier. The state of the record does not lend itself to easy
resolution of the waiver argument, as it is difficult to determine precisely when the project was completed and operated.
We therefore elect to address the issue on the merits.

* See footnote, ante, page 880.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
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Title 17 ZONING
 Chapter 17.40 M MANUFACTURING ZONE

17.40.020 Permitted uses.

No person shall use, or permit the use of any property zoned M except as herein provided:
A.     Principal Uses. Premises in the M zone may be used for the following principal uses:

1.     Any use permitted in zone C-3;
2.     Contractors equipment yards, storage, sales or service;
3.     Contractor or construction offices, shops and yards, including, but not limited to, the following:
Building,
Cement,
Electrical,
Heating, ventilating and air conditioning,
Masonry,
Painting,
Plumbing,
Refrigeration,
Roofing;
4.     Distributing plants, total storage capacity not to exceed two hundred fifty thousand (250,000) gallons;
5.     Engraving, machine metal engraving;
6.     Fabricating, other than snap riveting or any process used in bending or shaping metal which produces any annoying or disagreeable noise;
7.     Feed and fuel sales;
8.     Flour mills;
9.     Gases. Storage of the following gases are permitted, provided that the same is conducted in accordance with the provisions of all applicable laws,
including, but not limited to, the Bell Municipal Code:
Acetylene,
Butane,
Oxygen;
10.   Ice and cold storage plants;
11.   Knitting mills;
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12.   Laundries;
13.   Lumberyards;
14.   Machine shops;
15.   Machine storage yards (lathes, drop hammers, etc.);
16.   Manufacturing, compounding, assembling, processing, packaging or treatment which creates any of the following products:
Batteries,
Beds and bedsprings,
Brushes,
Candles,
Canvas,
Casein, the manufacture of casein products, excepting glue,
Cigars,
Cigarettes,
Clocks,
Coffins,
Cosmetics,
Cutlery,
Drugs,
Dry goods,
Electric or neon signs,
Engines, internal combustion or steam, which shall not include foundries,
Food products, except lards, pickles, sauerkraut, sausages or vinegar,
Furniture,
Furs,
Gloves,
Hearing equipment,
Ink,
Mattresses,
Motors, electric,
Musical instruments,
Phonograph records,
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Prefabricated buildings,
Rugs,
Shoes,
Soap, cold mix only,
Statuary,
Store and other commercial fixtures,
Toys,
Type, printers,
Venetian blinds,
Wearing apparel, and garments;
17.   Manufacturing, compounding, assembly, packaging or treatment of articles or merchandise from any of the following materials:
Bone products,
Cellophane,
Cork,
Corrugated cardboard,
Feathers,
Fiber, including fiberglass,
Glass,
Hair,
Horn,
Iron, not including foundries,
Metal, products or precious metals; steel and brass stamp, including hand and machine engraving; metal fabricating, spinning and storage,
Paper, not including the manufacture of paper itself,
Plastics and synthetics,
Pottery,
Rope,
Rubber, fabrication of products made from finished rubber,
Textiles,
Wire,
Wood, including a planing mill,
Yarn;



11/2/2020 17.40.020 Permitted uses.

qcode.us/codes/bell/ 4/5

18.   Medical cannabis (wholesale) distributor, indoor cultivation, manufacturer, and testing laboratory, subject to:
a.     Only in the Cheli district,
b.     Issuance and continuing maintenance of a valid commercial cannabis operation permit pursuant to Chapter 5.88, and
c.     Issuance and continuing maintenance of a valid equivalent state license for the use as provided for by Division 10 of the Business and
Professions Code and as may be amended, and
d.     Either (as determined by Chapter 5.88 of this code) entering into a development agreement as provided for by Section 5.88.100 of this code,
or issuance and maintenance of a conditional use permit issued pursuant to Chapter 17.96;

19.   Paints, paint mixing, provided a boiling process is not employed, no tank farm is permitted and above-surface thinner storage is limited to two
hundred (200) gallons;
20.   Public utility uses, including:
Bus terminal, bus garages, bus lots,
Electric service yards and/or electric distribution and transmission substations,
Public utility service yards,
Railroad rights-of-way,
Water filtration plants,
Water pumping stations;
21.   Sand, gravel, fill dirt, topsoil sales and storage, not including a quarry operation;
22.   Sheet metal shop;
23.   Tile, wall and floor tile and related small products;
24.   Tinsmiths;
25.   Tire rebuilding, recapping and retreading;
26.   Trade schools;
27.   Transfer, moving and storage of furniture and household goods;
28.   Truck repairing, overhauling and servicing;
29.   Truck washing and cleaning;
30.   Telephone microwave relay towers and telephone transmitting equipment buildings;
31.   Welding shops;
32.   Warehousing, distribution and storage facilities;
33.   Wine storage and manufacture;
34.   Any similar enterprises or business or other enterprises or businesses which the commission finds, by clarification of ambiguity, are similar to, and
compatible with, the uses enumerated in this section.

B.     Accessory Uses. Property zoned M may be used for accessory uses, provided that such uses are incidental to, and do not substantially alter the character
of, any permitted principal use, including, but not limited to:
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1.     Accessory uses, buildings or structures;
2.     Building materials, storage of, only when used in construction of a building or structure and then only during the construction and for thirty (30)
days thereafter, including the contractor’s temporary office, provided that any such accessory use shall be located on the lot where the building project
is taking place or on a lot abutting the construction site;
3.     Caretakers’ living quarters provided a conditional use permit is first obtained therefor, pursuant to the provisions of Chapter 17.96 of this code.

C.     Temporary Use Permits. Premises in the M zone may be utilized for activities for which a temporary use permit is required. (Ord 1226 § 4, 2017; Ord.
1000)

 

View the mobile version.
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Barclays Official California Code of Regulations Currentness
Title 14. Natural Resources

Division 6. Resources Agency
Chapter 3. Guidelines for Implementation of the California Environmental Quality Act

Article 20. Definitions

14 CCR § 15357

§ 15357. Discretionary Project.

“Discretionary project” means a project which requires the exercise of judgment or deliberation when the public agency or
body decides to approve or disapprove a particular activity, as distinguished from situations where the public agency or body
merely has to determine whether there has been conformity with applicable statutes, ordinances, regulations, or other fixed
standards. The key question is whether the public agency can use its subjective judgment to decide whether and how to carry
out or approve a project. A timber harvesting plan submitted to the State Forester for approval under the requirements of the
Z'berg-Nejedly Forest Practice Act of 1973 (Pub. Res. Code Sections 4511 et seq.) constitutes a discretionary project within
the meaning of the California Environmental Quality Act. Section 21065(c).

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section 21080(a), Public Resources Code; Johnson
v. State of California (1968) 69 Cal. 2d 782; People v. Department of Housing and Community Development (1975) 45 Cal.
App. 3d 185; Day v. City of Glendale (1975) 51 Cal. App. 3d 817; N.R.D.C. v. Arcata National Corp. (1976) 59 Cal. App. 3d
959; Friends of Westwood, Inc. v. City of Los Angeles (1987) 191 Cal. App. 3d 259; Mountain Lion Foundation v. Fish & Game
Comm. (1997) 16 Cal. 4th 105; Friends of Juana Briones House v. City of Palo Alto (2010) 190 Cal. App. 4th 286; and San
Diego Navy Broadway Complex Coalition v. City of San Diego (2010) 185 Cal. App. 4th 924.

HISTORY

1. Change without regulatory effect amending Note filed 10-6-2005 pursuant to section 100, title 1, California Code of
Regulations (Register 2005, No. 40).

2. Amendment of section and Note filed 12-28-2018; operative 12-28-2018 pursuant to Government Code section 11343.4(b)
(3) (Register 2018, No. 52).

This database is current through 10/16/20 Register 2020, No. 42

14 CCR § 15357, 14 CA ADC § 15357
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West's Annotated California Codes
Public Resources Code (Refs & Annos)

Division 13. Environmental Quality (Refs & Annos)
Chapter 6. Limitations (Refs & Annos)

West's Ann.Cal.Pub.Res.Code § 21166

§ 21166. Subsequent or supplemental impact report; conditions

Currentness

<For Executive Order N-65-20 (2019 CA EO 65-20), which alters certain deadlines and requirements for grants,
funding, and reimbursement claims, due to the COVID-19 pandemic, see Historical and Statutory Notes under
Government Code § 1774.>

When an environmental impact report has been prepared for a project pursuant to this division, no subsequent or supplemental
environmental impact report shall be required by the lead agency or by any responsible agency, unless one or more of the
following events occurs:

(a) Substantial changes are proposed in the project which will require major revisions of the environmental impact report.

(b) Substantial changes occur with respect to the circumstances under which the project is being undertaken which will require
major revisions in the environmental impact report.

(c) New information, which was not known and could not have been known at the time the environmental impact report was
certified as complete, becomes available.

Credits
(Added by Stats.1972, c. 1154, p. 2277, § 16, eff. Dec. 5, 1972. Amended by Stats.1977, c. 1200, p. 4003, § 16.)

Notes of Decisions (241)

West's Ann. Cal. Pub. Res. Code § 21166, CA PUB RES § 21166
Current with urgency legislation through Ch. 372 of 2020 Reg.Sess. Some statute sections may be more current, see credits
for details.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)

Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 1. Of Writs of Review, Mandate, and Prohibition (Refs & Annos)

Chapter 2. Writ of Mandate (Refs & Annos)

West's Ann.Cal.C.C.P. § 1085

§ 1085. Courts which may issue writ; parties to whom issued; purpose of writ

Effective: January 1, 2011
Currentness

(a) A writ of mandate may be issued by any court to any inferior tribunal, corporation, board, or person, to compel the
performance of an act which the law specially enjoins, as a duty resulting from an office, trust, or station, or to compel the
admission of a party to the use and enjoyment of a right or office to which the party is entitled, and from which the party is
unlawfully precluded by that inferior tribunal, corporation, board, or person.

(b) The appellate division of the superior court may grant a writ of mandate directed to the superior court in a limited civil case
or in a misdemeanor or infraction case. Where the appellate division grants a writ of mandate directed to the superior court, the
superior court is an inferior tribunal for purposes of this chapter.

Credits
(Enacted in 1872. Amended by Stats.1935, c. 52, p. 386, § 2; Stats.1951, c. 1737, p. 4138, § 148, operative Jan. 1, 1952;
Stats.1998, c. 931 (S.B.2139), § 112, eff. Sept. 28, 1998; Stats.1999, c. 344 (S.B.210), § 17, eff. Sept. 7, 1999; Stats.2002, c.
784 (S.B.1316), § 75; Stats.2010, c. 212 (A.B.2767), § 2.)

Editors' Notes

LAW REVISION COMMISSION COMMENTS

1998 Amendment

Section 1085 is amended to accommodate unification of the municipal and superior courts in a county. Cal. Const. art. VI, §
5(e). It is also amended to reflect elimination of the justice court. Cal. Const. art. VI, §§ 1, 5(b).

Subdivision (b) implements Constitution Article VI, Section 10. For guidance on what constitutes a limited civil case, see
Section 85 & Comment. [28 Cal.L.Rev.Comm. Reports 51 (1998)].

1999 Amendment

Section 1085 is amended to fully reflect the writ jurisdiction of the appellate division. Cal. Const. art. VI, §§ 10, 11(b). See
also Penal Code §§ 691(g) (‘misdemeanor or infraction case’ defined), 1466 (appeal in misdemeanor or infraction case). [29
Cal.L.Rev.Comm. Reports App. 5 (1999)].
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2002 Amendment

Section 1085 is amended to reflect unification of the municipal and superior courts pursuant to Article VI, Section 5(e), of the
California Constitution. [32 Cal.L.Rev.Comm. Reports 132 (2002)].

2010 Amendment

Subdivision (a) of Section 1085 is amended to make a stylistic revision.

Subdivision (b) is amended to refer to a writ of mandate instead of a writ of review. [Source: 39 Cal.L.Rev.Comm. Reports
109 (2009)].

Notes of Decisions (2613)

West's Ann. Cal. C.C.P. § 1085, CA CIV PRO § 1085
Current with urgency legislation through Ch. 372 of 2020 Reg.Sess. Some statute sections may be more current, see credits
for details.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)

Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 1. Of Writs of Review, Mandate, and Prohibition (Refs & Annos)

Chapter 2. Writ of Mandate (Refs & Annos)

West's Ann.Cal.C.C.P. § 1094.5

§ 1094.5. Review of administrative orders or decisions; filing record;
extent of injury; abuse of discretion; relevant evidence; judgment;

stay; disposal of administrative records; application to state employees

Effective: January 1, 2012
Currentness

(a) Where the writ is issued for the purpose of inquiring into the validity of any final administrative order or decision made as
the result of a proceeding in which by law a hearing is required to be given, evidence is required to be taken, and discretion in the
determination of facts is vested in the inferior tribunal, corporation, board, or officer, the case shall be heard by the court sitting
without a jury. All or part of the record of the proceedings before the inferior tribunal, corporation, board, or officer may be
filed with the petition, may be filed with respondent's points and authorities, or may be ordered to be filed by the court. Except
when otherwise prescribed by statute, the cost of preparing the record shall be borne by the petitioner. Where the petitioner has
proceeded pursuant to Article 6 (commencing with Section 68630) of Chapter 2 of Title 8 of the Government Code and the Rules
of Court implementing that section and where the transcript is necessary to a proper review of the administrative proceedings,
the cost of preparing the transcript shall be borne by the respondent. Where the party seeking the writ has proceeded pursuant
to Section 1088.5, the administrative record shall be filed as expeditiously as possible, and may be filed with the petition, or by
the respondent after payment of the costs by the petitioner, where required, or as otherwise directed by the court. If the expense
of preparing all or any part of the record has been borne by the prevailing party, the expense shall be taxable as costs.

(b) The inquiry in such a case shall extend to the questions whether the respondent has proceeded without, or in excess of,
jurisdiction; whether there was a fair trial; and whether there was any prejudicial abuse of discretion. Abuse of discretion is
established if the respondent has not proceeded in the manner required by law, the order or decision is not supported by the
findings, or the findings are not supported by the evidence.

(c) Where it is claimed that the findings are not supported by the evidence, in cases in which the court is authorized by law to
exercise its independent judgment on the evidence, abuse of discretion is established if the court determines that the findings
are not supported by the weight of the evidence. In all other cases, abuse of discretion is established if the court determines that
the findings are not supported by substantial evidence in the light of the whole record.

(d) Notwithstanding subdivision (c), in cases arising from private hospital boards or boards of directors of districts organized
pursuant to the Local Health Care District Law (Chapter 1 (commencing with Section 32000) of Division 23 of the Health and
Safety Code) or governing bodies of municipal hospitals formed pursuant to Article 7 (commencing with Section 37600) or
Article 8 (commencing with Section 37650) of Chapter 5 of Part 2 of Division 3 of Title 4 of the Government Code, abuse
of discretion is established if the court determines that the findings are not supported by substantial evidence in the light of
the whole record. However, in all cases in which the petition alleges discriminatory actions prohibited by Section 1316 of the
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Health and Safety Code, and the plaintiff makes a preliminary showing of substantial evidence in support of that allegation, the
court shall exercise its independent judgment on the evidence and abuse of discretion shall be established if the court determines
that the findings are not supported by the weight of the evidence.

(e) Where the court finds that there is relevant evidence that, in the exercise of reasonable diligence, could not have been
produced or that was improperly excluded at the hearing before respondent, it may enter judgment as provided in subdivision
(f) remanding the case to be reconsidered in the light of that evidence; or, in cases in which the court is authorized by law
to exercise its independent judgment on the evidence, the court may admit the evidence at the hearing on the writ without
remanding the case.

(f) The court shall enter judgment either commanding respondent to set aside the order or decision, or denying the writ. Where
the judgment commands that the order or decision be set aside, it may order the reconsideration of the case in light of the court's
opinion and judgment and may order respondent to take such further action as is specially enjoined upon it by law, but the
judgment shall not limit or control in any way the discretion legally vested in the respondent.

(g) Except as provided in subdivision (h), the court in which proceedings under this section are instituted may stay the operation
of the administrative order or decision pending the judgment of the court, or until the filing of a notice of appeal from the
judgment or until the expiration of the time for filing the notice, whichever occurs first. However, no such stay shall be imposed
or continued if the court is satisfied that it is against the public interest. The application for the stay shall be accompanied by
proof of service of a copy of the application on the respondent. Service shall be made in the manner provided by Title 4.5
(commencing with Section 405) of Part 2 or Chapter 5 (commencing with Section 1010) of Title 14 of Part 2. If an appeal is
taken from a denial of the writ, the order or decision of the agency shall not be stayed except upon the order of the court to
which the appeal is taken. However, in cases where a stay is in effect at the time of filing the notice of appeal, the stay shall
be continued by operation of law for a period of 20 days from the filing of the notice. If an appeal is taken from the granting
of the writ, the order or decision of the agency is stayed pending the determination of the appeal unless the court to which the
appeal is taken shall otherwise order. Where any final administrative order or decision is the subject of proceedings under this
section, if the petition shall have been filed while the penalty imposed is in full force and effect, the determination shall not
be considered to have become moot in cases where the penalty imposed by the administrative agency has been completed or
complied with during the pendency of the proceedings.

(h)(1) The court in which proceedings under this section are instituted may stay the operation of the administrative order
or decision of any licensed hospital or any state agency made after a hearing required by statute to be conducted under the
Administrative Procedure Act, as set forth in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of
the Government Code, conducted by the agency itself or an administrative law judge on the staff of the Office of Administrative
Hearings pending the judgment of the court, or until the filing of a notice of appeal from the judgment or until the expiration
of the time for filing the notice, whichever occurs first. However, the stay shall not be imposed or continued unless the court is
satisfied that the public interest will not suffer and that the licensed hospital or agency is unlikely to prevail ultimately on the
merits. The application for the stay shall be accompanied by proof of service of a copy of the application on the respondent.
Service shall be made in the manner provided by Title 4.5 (commencing with Section 405) of Part 2 or Chapter 5 (commencing
with Section 1010) of Title 14 of Part 2.

(2) The standard set forth in this subdivision for obtaining a stay shall apply to any administrative order or decision of an agency
that issues licenses pursuant to Division 2 (commencing with Section 500) of the Business and Professions Code or pursuant to
the Osteopathic Initiative Act or the Chiropractic Initiative Act. With respect to orders or decisions of other state agencies, the
standard in this subdivision shall apply only when the agency has adopted the proposed decision of the administrative law judge
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in its entirety or has adopted the proposed decision but reduced the proposed penalty pursuant to subdivision (c) of Section
11517 of the Government Code; otherwise the standard in subdivision (g) shall apply.

(3) If an appeal is taken from a denial of the writ, the order or decision of the hospital or agency shall not be stayed except upon
the order of the court to which the appeal is taken. However, in cases where a stay is in effect at the time of filing the notice
of appeal, the stay shall be continued by operation of law for a period of 20 days from the filing of the notice. If an appeal is
taken from the granting of the writ, the order or decision of the hospital or agency is stayed pending the determination of the
appeal unless the court to which the appeal is taken shall otherwise order. Where any final administrative order or decision is
the subject of proceedings under this section, if the petition shall have been filed while the penalty imposed is in full force and
effect, the determination shall not be considered to have become moot in cases where the penalty imposed by the administrative
agency has been completed or complied with during the pendency of the proceedings.

(i) Any administrative record received for filing by the clerk of the court may be disposed of as provided in Sections 1952,
1952.2, and 1952.3.

(j) Effective January 1, 1996, this subdivision shall apply to state employees in State Bargaining Unit 5. For purposes of this
section, the court is not authorized to review any disciplinary decisions reached pursuant to Section 19576.1 of the Government
Code.

Credits
(Added by Stats.1945, c. 868, p. 1636, § 1. Amended by Stats.1949, c. 358, p. 638, § 1; Stats.1974, c. 688, p. 1532, § 1;
Stats.1975, 2nd Ex.Sess., c. 1, p. 3973, § 26.5; Stats.1978, c. 1348, § 1; Stats.1979, c. 199, § 1; Stats.1982, c. 193, p. 593, § 4,
eff. May 5, 1982; Stats.1982, c. 812, p. 3102, § 3; Stats.1985, c. 324, § 1; Stats.1991, c. 1090 (A.B.1484), § 5.5; Stats.1992, c.
72 (A.B.1525), § 1, eff. May 28, 1992; Stats.1995, c. 768 (S.B.544), § 1, eff. Oct. 12, 1995; Stats.1998, c. 88 (A.B.528), § 5, eff.
June 30, 1998; Stats.1998, c. 1024 (A.B.1291), § 5, eff. Sept. 30, 1998; Stats.1999, c. 446 (A.B.1013), § 1, eff. Sept. 21, 1999;
Stats.2000, c. 402 (A.B.649), § 1, eff. Sept. 11, 2000; Stats.2008, c. 150 (A.B.3042), § 1; Stats.2011, c. 296 (A.B.1023), § 41.)

Editors' Notes

VALIDITY

A prior version of this section was held unconstitutional in the case of State Personnel Bd. v. Department of Personnel Admin.
(2005) 36 Cal.Rptr.3d 142, 37 Cal.4th 512, 123 P.3d 169.

Notes of Decisions (2418)

West's Ann. Cal. C.C.P. § 1094.5, CA CIV PRO § 1094.5
Current with urgency legislation through Ch. 372 of 2020 Reg.Sess. Some statute sections may be more current, see credits
for details.
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