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I. Introduction.  

The Natural Resources Defense Council (NRDC) supports EPA’s proposal “to retain 
its current interpretation that it is not required to make a pollutant-specific 
[significant contribution finding]” before regulating a pollutant from a listed source 
category under section 111 of the Clean Air Act (CAA).1 This interpretation 
comports with the plain language of section 111, which EPA is bound to respect. 
Section 111(b)(1)(A) clearly requires the Agency to list any source category that 
contributes significantly to dangerous air pollution. 

The Administrator shall . . . publish . . . a list of categories of stationary 
sources. He shall include a category of sources in such list if in his 
judgment it causes, or contributes significantly to, air pollution which 
may reasonably be anticipated to endanger public health or welfare.2 

Section 111(b)(1)(B) then requires the Agency to establish performance standards 
for new sources in the listed category: 

Within one year after the inclusion of a category of stationary sources in 
a list under subparagraph (A), the Administrator shall publish proposed 
regulations, establishing Federal standards of performance for new 
sources within such category.3 

EPA acknowledges that this statutory language “does appear to contemplate that 
the EPA is required to make a [significant contribution finding] for the source 
category only when it is first added to the list.”4 

After reaffirming that interpretation, however, EPA spends considerable time 
attempting to undermine it. The Agency broadly surveys other statutory provisions, 
legislative history, and administrative history, searching for evidence that Congress 
“could not have meant” what it plainly said.5 NRDC does not support this endeavor. 

The interpretive issue is moot here. The Agency has already made a significant 
contribution finding for the oil and natural gas sector’s methane emissions, in the 
2016 rulemaking, and in the current Proposal EPA continues to rely on that 
finding.6 EPA does not identify in the Proposal any real-world concern necessitating 
a brooding reinterpretation of section 111 now. Regardless, nothing in the surveyed 

                                            
1 EPA, “Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified 
Sources Review,” Proposed Rule, 84 Fed. Reg. 50,244, 50,261 (Sept. 24, 2019) [hereinafter Proposal]. 
2 42 U.S.C. § 7411(b)(1)(A) (emphasis added). 
3 42 U.S.C. § 7411(b)(1)(B). 
4 Proposal, 84 Fed. Reg. at 50,263. 
5 Proposal, 84 Fed. Reg. at 50,263 (quoting Engine Mfrs. Ass’n v. EPA, 88 F.3d 1075, 1089 (D.C. Cir. 
1996)); id. at 50,263-50,267. 
6 Proposal, 84 Fed. Reg. at 50,261 (“[The] proposals . . . rely on the EPA’s previous position . . . that 
(1) CAA section 111 does not require . . . a pollutant-specific determination . . .; and (2) in the 
alternative, if CAA section 111 were interpreted to require such a determination for the 2016 NSPS 
OOOOa rule, the source category’s emissions do cause or contribute significantly.”). 
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provisions or history compels the Agency to change its interpretation of section 111 
after four decades of application.  

First, to the extent other Clean Air Act provisions do require pollutant-specific 
findings, their existence simply highlights that Congress did not require such a 
finding in section 111.7  

Next, legislative history cannot create ambiguity in plain statutory text, and even if 
EPA purports now to believe that Congress “conflated” source category significance 
findings with individual pollutant significance findings,8 the Agency is obliged to 
carry out the statute as enacted.9  

Finally, EPA recognizes that as a matter of administrative history, the Agency “has 
proceeded under the implicit assumption that CAA section 111(b)(1)(A) does not 
require a pollutant-specific [significant contribution finding] through many NSPS 
rulemakings over a lengthy period.”10 As one example, a decade ago EPA revised 
new source performance standards for the coal preparation and processing plant 
source category to add emission standards for previously unregulated pollutants—
SO2, NOx, and CO.11 The Agency did not make additional significant contribution 
findings for these newly regulated pollutants and specifically rejected arguments 
that it was necessary to do so.12 Against the backdrop of this administrative history, 
Congress—despite making major amendments to the Clean Air Act over the 
last 40 years—has never imposed a pollutant-specific requirement in section 111.13 

In short, EPA’s proposal to reaffirm its position that section 111 does not require 
pollutant-specific significant contribution findings is the only reasonable course.  

                                            
7 Sosa v. Alvarez-Machain, 542 U.S. 692, 712 n.9 (2004) (The “usual rule” is that “when the 
legislature uses certain language in one part of the statute and different language in another, the 
court assumes different meanings were intended.”) (citation omitted). 
8 Proposal, 84 Fed. Reg. at 50,264. 
9 If the Agency desires statutory changes, the right course is to ask Congress to make them. See, e.g., 
Coast All. v. Babbitt, 6 F. Supp. 2d 29, 37 (D.D.C. 1998) (“If following that plain language, an agency 
cannot carry out Congress’ intent, then the remedy is not to distort or ignore Congress’ words, but 
rather to ask Congress to address the problem.”), vacated on mootness grounds following the 
enactment of subsequent legislation, 1999 WL 58624 (D.C. Cir. Jan. 13, 1999). 
10 Proposal, 84 Fed. Reg. at 50,266. 
11 EPA, “Standards of Performance for Coal Preparation and Processing Plants,” Final Rule, 
74 Fed. Reg. 51,950 (Oct. 8, 2009).  
12 74 Fed. Reg. at 51,957 (“The plain language of section 111(b)(1)(A) provides that [significant 
contribution] findings are to be made for source categories, not for specific pollutants emitted by the 
source category. . . . Determinations regarding the specific pollutants to be regulated are made, not 
in the initial endangerment finding, but at the time the performance standards are promulgated.”); 
see also id. (cataloguing numerous other occasions when it had taken the same approach in response 
to the plain language of Section 111). 
13 Cf. Lorillard v. Pons, 434 U.S. 575, 580 (1978) (“Congress is presumed to be aware of an 
administrative or judicial interpretation of a statute and to adopt that interpretation when it re-
enacts a statute without change.”). 
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Despite reaffirming that position, the Agency nevertheless goes on to solicit 
comment on the criteria it should use in making such findings if, hypothetically, 
they were required. This portion of the notice cannot be considered more than an 
advance notice of proposed rulemaking. The Agency has not provided adequate 
notice of any proposed criteria or proposed change to its current interpretation, and 
thus cannot lawfully finalize any new criteria or interpretations out of this notice.  

Given the importance of limiting industrial methane emissions, however—and out 
of an abundance of caution and without waiving objections to the lack of adequate 
notice—NRDC submits comments below regarding possible criteria for making 
significant contribution findings, particularly for contributions to greenhouse gas 
air pollution.  

These comments should not be construed as accepting either that there is a legal 
requirement for pollutant-specific significant contribution findings, or that the 
agency has discretion to impose such a requirement. Our point is that, under any 
legal construct, EPA must proceed with an understanding of the key factors 
relevant to regulating industrial sources of the greenhouse gas emissions that are 
already driving dangerous climate change, and that must be curbed if the ever-
increasing threats to public health and welfare from climate change are to be 
avoided. The fundamental characteristics of climate change, and the heat-trapping 
emissions driving it, must govern any decision EPA makes whether to curb an 
industry’s emissions of those pollutants under section 111.  

As explained below, EPA must evaluate an industry’s contribution to dangerous air 
pollution in a manner rationally fitted to the characteristics of the pollution 
problem at issue. Not all pollution problems have the same characteristics, and 
their differences would make it arbitrary and capricious for EPA to adopt a single 
“significance” criterion, such as the industry’s percentage contribution to the total 
emissions of a particular pollutant.  

Greenhouse gas-driven climate change is unique in some regards and requires 
evaluating “significance” in a manner different than might be appropriate for some 
other pollution problems. Specifically, there is clear scientific evidence that staving 
off the most dangerous effects of climate change requires limiting, and even 
reducing, the total accumulation of greenhouse gases in the atmosphere—that is, 
staying within a carbon budget. This budget is already heavily oversubscribed. 
Where the emissions of an industrial source category must be reduced under any 
plausible scenario of actions that limit greenhouse gas accumulation below 
dangerous levels, it would be irrational, arbitrary, and capricious for EPA to deem 
that category’s emissions “insignificant.”  

II. The Proposal Does Not Provide Adequate Notice for Promulgating 
Criteria for Making Significant Contribution Findings. 

EPA proposes to maintain its longstanding approach to making significant 
contribution findings under section 111. Nonetheless, the Agency propounds general 
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questions about the criteria for such findings—particularly for methane emissions—
and solicits comment on hypothetical interpretations of the Clean Air Act that 
would require the Agency to change its longstanding interpretation and mandate 
pollutant-specific significant contribution findings.14  

The Agency has not, however, actually proposed any change of position or proposed 
any criteria in this part of the current notice.15 At most, the sweeping solicitation of 
generalized comment on significant contribution findings could be considered an 
advance notice of proposed rulemaking. This solicitation fails to propose the “terms 
or substance,”16 or to give the underlying “major legal interpretations,”17 for any 
potential alternative. Any final rule that does not retain EPA’s noticed current 
interpretation would therefore not be a logical outgrowth of the Proposal.18 

Any change to EPA’s current interpretation would have broad consequences.19 The 
Agency is obligated to inform the public of the specific nature of any proposed 
change and to seek comment thereon. Only then would the public have adequate 
notice and opportunity to make informed comments.20 

Without adequate notice, an agency’s consideration of comments on abstract issues, 
“no matter how careful,” cannot cure the defect and lawfully support a final rule.21 
Comments in response to this Proposal, accordingly, could not cure EPA’s failure to 
provide adequate notice of a proposed change to its current interpretation. “EPA 
must itself provide notice of a regulatory proposal. Having failed to do so, it cannot 
bootstrap notice from a comment.”22 

As noted above, NRDC submits comments on these issues here out of an abundance 
of caution and without waiving any objections to the lack of adequate notice.  

                                            
14 Proposal, 84 Fed. Reg. at 50,261-50,271. 
15 EPA has previously solicited general comments on many of these issues in other rulemakings 
particular to other specific source categories and pollutants. See, e.g., EPA, “Review of Standards of 
Performance for Greenhouse Gas Emissions From New, Modified, and Reconstructed Stationary 
Sources: Electric Utility Generating Units,” 83 Fed. Reg. 65, 424, 65,432 n.25 (Dec. 20, 2018). NRDC 
submitted comments there as well. See Joint Comments of Environmental and Public Health 
Organizations, Doc. No. EPA-HQ-OAR-2013-0495-12590 (March 18, 2019). 
16 5 U.S.C. § 553(b)(3). 
17 42 U.S.C. § 7607(d)(3)(C). 
18 Envtl. Integrity Project v. EPA, 425 F.3d 992, 996 (D.C. Cir. 2005) (“The ‘logical outgrowth doctrine’ 
does not extend to a final rule that finds no roots in the agency’s proposal because something is not a 
logical outgrowth of nothing, . . . nor does it apply where interested parties would have to divine the 
agency’s unspoken thoughts . . . .”) (internal citations and quotation marks omitted). 
19 Any potential agency action on broad questions of Clean Air Act interpretation and application 
should not be undertaken by appending sweeping comment solicitations to specific technical rules. A 
proposal specific to certain methane regulations for the oil and natural gas sector is less likely to 
draw attention from the full spectrum of stakeholders whose comments should inform any holistic 
consideration of Section 111. 
20 Ne. Md. Waste Disposal Auth. v. EPA, 358 F.3d 936, 952 (D.C. Cir. 2004). 
21 McLouth Steel Prods. Corp. v. Thomas, 838 F.2d 1317, 1323 (D.C. Cir. 1988). 
22 Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 549 (D.C. Cir. 1983). 
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III. EPA Must Evaluate a Source Category’s Contribution to Dangerous 
Air Pollution in a Manner Suited to the Characteristics of the 
Pollution Problem at Hand. 

EPA states in the Proposal that it “is not asking for comment on the factors the 
Agency should consider in determining whether air pollution may reasonably be 
anticipated to endanger public health or welfare, but rather the factors that should 
be considered when determining whether a pollutant from a source category 
significantly contributes to that air pollution.”23 Ostensibly to that end, EPA seeks 
comment on “what information the Agency should consider when quantifying the 
emissions” from a source category.24 EPA then queries what “total universe of 
emissions” the source category emissions “should be compared [to]”, and whether 
EPA should determine “a threshold for significant contribution under CAA 
section 111(b)(1)(A).”25 These queries imply that the significance of a contribution 
must turn solely on a quantitative comparison of source category emissions to some 
other aggregated universe of emissions. The Clean Air Act does not compel such a 
cramped approach, and, as discussed below, in light of the range of different types of 
air pollution problems, it would be arbitrary for EPA to adopt any mechanical, 
across-the-board comparison. 

EPA should instead evaluate the contribution of a source category to dangerous air 
pollution in a manner rationally fitted to the characteristics of the particular 
pollution problem. Even if section 111(b)(1)(A) allowed or required a significant 
contribution finding for each specific pollutant (and it does not), the statute does not 
require that EPA make those determinations in a vacuum, unrelated to the 
character of the pertinent endangerment. Indeed, it would be irrational to 
determine whether a source category’s contribution is significant without an 
understanding of the kind of dangerous pollution problem being contributed to. 

Dangerous air pollution problems vary in substantial ways: 

 Geographic scale is one relevant consideration. Some dangerous air 
pollution problems exist on a local or metropolitan scale, others on a 
regional scale, and others—including greenhouse-gas-driven climate 
change—on a global scale.  
 

 The character of the harm is another relevant consideration. Some harms 
may occur only above various threshold air concentrations, whereas other 
harms—including greenhouse-gas-driven climate change—increase 
incrementally with increasing air concentration.  

 
 For some types of pollution, it may be reasonable to consider local or 

regional air basins independently; for others—including greenhouse-gas-
                                            
23 Proposal, 84 Fed. Reg. at 50,267. 
24 Proposal, 84 Fed. Reg. at 50,269. 
25 Proposal, 84 Fed. Reg. at 50,269. 
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driven climate change—all sources contribute to one global pool of 
dangerous pollution. 
 

 Some kinds of pollution are short-lived, whereas others—including 
greenhouse-gas-driven climate change—result from the accumulation of 
long-lived pollutants, with concentrations increasing due to emissions over 
an extended period of time.  

 
 Some pollution problems are caused predominantly by emissions from a 

small number of the same type of sources, whereas others—including 
greenhouse-gas-driven climate change—are caused by emissions from a 
wide variety of sources. 

These differences mean that no single “significance” test can rationally be used to 
evaluate every air pollution problem across the spectrum. 

As indicated above, the characteristics of greenhouse-gas-driven climate change 
control how EPA must evaluate any question of significance. As EPA acknowledged 
a decade ago: 

[N]o single greenhouse gas source category dominates on the global 
scale, and many (if not all) individual greenhouse gas source categories 
could appear small in comparison to the total, when, in fact, they could 
be very important contributors in terms of both absolute emissions or in 
comparison to other source categories, globally or within the United 
States. If the United States and the rest of the world are to combat the 
risks associated with global climate change, contributors must do their 
part even if their contributions to the global problem, measured in terms 
of percentage, are smaller than typically encountered when tackling 
solely regional or local environmental issues. The [opposite] approach, if 
used globally, would effectively lead to a tragedy of the commons, 
whereby no country or source category would be accountable for 
contributing to the global problem of climate change, and nobody would 
take action as the problem persists and worsens.26 

The best available data shows that total greenhouse gas emissions from all sources 
must be steeply reduced in the near term to avoid more harmful global average 
temperature increases, and that overall greenhouse gas emissions cannot exceed a 
net zero balance by mid-century at the latest if we are to avoid the most devasting 
effects of climate change.27 As discussed below, there is clear scientific evidence that 
limiting average temperature increases requires limiting the total cumulative 

                                            
26 EPA, “Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 
Section 202(a) of the Clean Air Act,” 74 Fed. Reg. 66,496, 66,543 (Dec. 15, 2009). 
27 Intergovernmental Panel on Climate Change, Special Report: Global Warming of 1.5°C,  
Summary for Policymakers at 12 (Oct. 2018, rev. Jan. 2019), http://www.ipcc.ch/report/sr15/ 
[hereinafter IPCC, SR15].  
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amount of greenhouse gases emitted into the atmosphere—i.e., staying within a 
total carbon budget.28 

EPA determined in 2009 that greenhouse gas pollution endangers the public health 
and welfare. The evidence supporting that determination has only grown.29 That 
danger cannot be addressed, and a rational carbon budget cannot be achieved, 
without EPA limiting greenhouse gas emissions from major industrial source 
categories such as the oil and natural gas sector. It would be irrational for EPA to 
determine that a source category’s emissions are “insignificant” contributions where 
those emissions must be reduced under any plausible scenario of actions that limit 
atmospheric greenhouse gas accumulation below dangerous levels. 

A. It Would Be Irrational to Deem a Source Category’s Contribution to 
Greenhouse Gas Pollution Insignificant Where Those Emissions Must be 
Reduced to Stave Off Dangerous Effects of Climate Change. 

“In the absence of more significant global mitigation efforts, climate change is 
projected to impose substantial damages on the U.S. economy, human health, and 
the environment.”30 The extent of global average temperature increases and 
attendant climate change is a function of the cumulative amount of greenhouse 
gases emitted into the atmosphere.31 Limiting global temperature increase 
therefore requires limiting the total cumulative amount of greenhouse gases 
emitted into the atmosphere.32 This concept is usefully described in terms of a 
budget: i.e., any given temperature threshold is associated with a finite budget of 
cumulative emissions. 

Ongoing emissions reduce the remaining space in the budget—and any emissions in 
excess of budgeted space further compound the danger of their climate-forcing 
effects. Emissions of both long-lived (e.g., carbon dioxide) and shorter-lived (e.g., 
methane) greenhouse gases affect the available budget space and peak temperature 

                                            
28 IPCC, SR 15, Summary, at 12. 
29 Philip B. Duffy, et al., Strengthened Scientific Support for the Endangerment Finding for 
Atmospheric Greenhouse Gases, 363 Science, Dec. 2018, at 1. See also Joint Comments of 
Environmental and Public Health Organizations on Climate Science and Climate Change As They 
Pertain to EPA’s Proposed Review of Standards of Performance for Greenhouse Gas Emissions From 
New, Modified, and Reconstructed Stationary Sources: Electric Utility Generating Units 
(Mar. 18, 2019). 
30 Jeremy Martinich, et al., Reducing Risks Through Emissions Mitigation, in FOURTH NATIONAL 
CLIMATE ASSESSMENT VOLUME II: IMPACTS, RISKS, AND ADAPTATION IN THE UNITED STATES 1347 (U.S. 
Global Change Research Ass’n et al. eds., 2018) [hereinafter NCA4, Vol. II]. 
31 See, e.g., NCA4, Vol. II, ch. 2, p. 83 (“Accounting for emissions of carbon as well as other 
greenhouse gases and particles that remain in the atmosphere from weeks to centuries, cumulative 
human-caused carbon emissions since the beginning of the industrial era would likely need to stay 
below about 800 GtC in order to provide a two-thirds likelihood of preventing 3.6°F (2°C) of warming, 
implying that approximately only 230 GtC more could be emitted globally in order to meet that 
target.”). 
32 IPCC, SR 15, Summary, at 12. 
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increases.33 Stabilizing the global temperature at any level requires that net 
emission rates decrease eventually to zero.34 Stabilizing global temperature at a 
rational level that avoids catastrophic harm requires substantial reductions in net 
global emissions relative to present-day values well before 2040, “and likely would 
require net emissions to become zero or possibly negative later in the century.”35 

The best available science shows that current emissions, if allowed to continue, will 
exhaust any rational budget in only two decades.36 As discussed comprehensively in 
the recent Fourth National Climate Assessment, climate change already harms the 
public health and welfare.37 Unmitigated future emissions will cause substantially 
greater harm. 

The scale of additional harm that can be avoided depends on the magnitude and 
timing of emissions reductions.38 Avoiding increasingly harmful effects of climate 
change requires early and deep reductions in greenhouse gas emissions. Delaying 
meaningful emission reductions simply invites catastrophe. 

Further, the magnitude of reductions needed to mitigate further danger to public 
health and welfare requires action across numerous types/categories of emission 
sources. There is no silver bullet. To stabilize the climate that sustains us, we must 
both limit total atmospheric accumulation of greenhouse gases and slow the rate of 
accumulation. In particular, making immediate emission reductions from large 
sources–such as the oil and natural gas sector—is necessary both for its own sake, 
but also to provide more time to address smaller emission sources with less readily 
available means of emissions reduction, and to enable implementation of adaptation 
and resilience measures for harms that are already inescapable.39 

In short, the available emissions budget is already oversubscribed and damages 
that are already evident will only worsen without broad reductions in future 
emissions. The multiplicity of emission sources requires reductions across a broad 
array of sources in order to have any chance at achieving the level of 
decarbonization necessary to stabilize global average temperatures at a level 
consistent with protecting public health and welfare.40 

EPA must account for these aspects of greenhouse gas air pollution when regulating 
under section 111. It would be irrational, for example, to determine that a source 
                                            
33 IPCC, SR 15, Technical Summary, at 33 (“Non-CO2 emissions contribute to peak warming and 
thus affect the remaining carbon budget. The evolution of methane and sulphur dioxide emissions 
strongly influences the chances of limiting warming to 1.5°C.”). 
34 NCA4, Vol. II, ch. 2, p. 83. 
35 NCA4, Vol. II, ch. 2, p. 83. 
36 NCA4, Vol. II, ch. 2, p. 83. 
37 NCA4, Vol. II, ch. 29, p. 1357. 
38 NCA4, Vol. II, ch. 29, p. 1348. 
39 Cf. Massachusetts v. EPA, 549 U.S. 497, 524 (2007). 
40 NCA4, Vol. II, ch. 29, p. 83 (“At current emission rates, unless there is a very rapid 
decarbonization of the world’s energy systems over the next few decades, stabilization at [either a 
1.5° C or 2.0° C] target would [not] be remotely possible.”). 
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category’s emissions are not “significant” where that source category’s emissions 
must be reduced under any plausible scenario of actions that avoids exceeding a 
rational greenhouse gas budget. Otherwise, EPA would knowingly allow dangerous 
air pollution to persist, with increasingly adverse effects on public health and 
welfare—a result directly at odds with the purpose of section 111. Any plausible 
mitigation scenario that avoids extreme harm to public health and welfare requires 
deep reductions in emissions from the biggest industry source categories, including 
the oil and natural gas sector.41 Any determination to deem such source categories 
insignificant contributors to greenhouse gas pollution would be arbitrary, 
capricious, and irrational. 

Finally, given the increasingly dangerous nature of the harm to public health and 
welfare from continued greenhouse gas accumulation in the atmosphere, it is doubly 
irrational for EPA to delay acting on such source categories. Early reductions are 
crucial to avoiding increasingly adverse impacts from greenhouse gas pollution.42 
The nature of the greenhouse gas air pollution problem demands that EPA act 
promptly to regulate emissions from major greenhouse gas source categories. In the 
face of catastrophic climate change, any other course of action is irrational. 

B. Greenhouse Gas Pollution Sources May Also Be Deemed Significant Based on 
Other Rational Criteria. 

Given the nature of greenhouse gas air pollution, EPA cannot rationally decline to 
regulate a source category’s emissions of that pollution without considering how 
such a decision will affect the remaining budget for cumulative greenhouse gas 
emissions. But while that consideration is necessary, any number of other 
considerations may independently be sufficient to support a significant contribution 
finding.  

For example, in evaluating methane emissions from the oil and natural gas sector, 
EPA rationally concluded in the 2016 Rule that such emissions were “significant.”43 
The Agency made this finding on the basis of the sector’s absolute methane 
emissions, its emissions relative to domestic and global comparators, and its status 
as one of the largest contributors of both methane and overall greenhouse gas 
emissions in the country. A more thorough discussion of this finding appears in a 
separate comment submitted to this docket today.44 That comment also explains 
how additional data available since the 2016 finding further highlights the 
significant contribution that the oil and natural gas sector makes to greenhouse gas 
air pollution. 

                                            
41 Cf. IPPC, SR15, ch. 2, pp. 93-174. 
42 NCA4, Vol. II, ch. 29, p. 1348. 
43 See, e.g., EPA, “Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and 
Modified Sources,” 81 Fed. Reg. 35,824, 35,837-35,840 (June 3, 2016). 
44 See Joint Comments of Environmental and Public Health Organizations on EPA’s Proposed “Oil 
and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources Review,” 
in Docket No. EPA-HQ-OAR-2017-0757 (November 25, 2019). 



11 
 

EPA should not, however, decline to address a source category or its emissions 
based solely on these types of comparisons. As discussed below, pure quantitative 
comparisons and fixed-percentage thresholds may mask substantial contributions, 
and it would be arbitrary to rely on such mechanical, across-the-board evaluations. 
Particularly for greenhouse gas pollution, where harms are closely linked to 
accumulation, a pure quantitative comparison is an irrational way to decline to 
regulate a source category’s greenhouse gas emissions. And, more broadly, where a 
source category’s emissions persist in the atmosphere, considering only a snapshot 
level of emissions or relative quantity of emissions can obscure the scale of the 
source category’s contribution to the problem: an apparently “low” quantity of 
emissions can be highly problematic where pollutants accumulate faster than 
removal rates. 

IV. “Significance” Criteria Must Further—Not Frustrate—Section 111’s 
Goal of Reducing Dangerous Air Pollution 

EPA rationally found in 2016 that methane emissions from the oil and natural gas 
sector are a significant contributor to greenhouse gas pollution. The current 
Proposal does not propose to change that conclusion. Despite that, the Proposal 
raises a host of general questions regarding criteria for making significant 
contribution findings. As discussed below, many of these questions seem geared 
towards erecting artificial legal barriers to fully considering and addressing 
substantive air pollution problems. 

EPA has fundamental obligations to address air quality. “The mission of EPA is to 
protect human health and the environment.”45 As a core part of that mission, EPA 
administers the Clean Air Act, a primary purpose of which is “to protect and 
enhance the quality of the Nation’s air resources so as to promote the public health 
and welfare and the productive capacity of its population.”46 To effectuate that 
purpose, Congress tasked EPA in section 111(b)(1) with the non-discretionary duty 
to consider, list, and regulate categories of pollution sources that cause or contribute 
significantly to air pollution that endangers the public health or welfare.47  

In short, EPA has a duty to limit dangerous air pollution in the real world. Any 
agency discretion in setting significance criteria should be exercised so as to further 
the purposes of the Clean Air Act and protect the public health and welfare. To be 
sure, EPA must act within its statutory limits, but unnecessary Agency-imposed 
limits that leave real-world air pollution unaddressed are a disservice to the public. 

A. Sub-Dividing a Pollution Problem Does Not Reduce the Real-World Danger 
from that Pollution 

Several solicitations in the Proposal ask whether EPA should focus on only a subset 
of sources, a subset of pollutants, or a subset of effects, in making significant 
                                            
45 https://www.epa.gov/aboutepa/our-mission-and-what-we-do. 
46 42 U.S.C. § 7401(b)(1). 
47 42 U.S.C. § 7411(b)(1). 
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contribution findings. As a general matter, it would be arbitrary to exclude 
consideration of any factor necessary to holistically evaluate the significance of a 
contribution to dangerous air pollution.  

1. EPA must consider both new and existing sources. 

EPA queries whether it “should . . . evaluate the significant contribution of new 
sources potentially subject to regulation under CAA section 111(b) as well as 
existing sources potentially subject to subsequent regulation under CAA section 
111(d).”48 Considering both new and existing sources is both required and the only 
rational way to proceed. Section 111 unambiguously requires EPA to consider 
pollution from both new and existing sources. The listing provision, 
section 111(b)(1)(A), applies to “categories of stationary sources.”49 It does not 
distinguish new and existing sources. A “category of stationary sources” is the 
aggregate of all new and existing sources within a category.50 Thus the listing 
question is to be driven by whether the entire category contributes to 
endangerment.  

2. EPA must consider risk from existing sources even when no new sources 
are expected.  

EPA also asks: “for a source category in which new sources are not expected in the 
future, should the Administrator independently evaluate significant contribution 
from existing sources?”51 Again, EPA must do so. The Clean Air Act requires EPA to 
consider all sources—new and existing—in a category. To the extent that the best 
available data projects no new sources, EPA’s evaluation of risk from the category 
will be driven by existing sources. But the source category must be evaluated based 
on its overall contribution to dangerous air pollution, whether that contribution is 
driven primarily by new sources, existing sources, or both. 

If EPA were to consider listing and regulating pollutants from source categories 
based only on the emissions of new sources that are expected to be constructed, it 
could leave dangerous air pollution from existing sources unaddressed. This is 
especially so for pollutants subject to section 111(d), i.e., pollutants—including 
greenhouse gases—that are not regulated under sections 108-110 or 112 of the Act. 

                                            
48 Proposal, 84 Fed. Reg. at 50,269. 
49 42 U.S.C. § 7411(b)(1)(A). 
50 42 U.S.C. § 7411(a)(2); id. (a)(6) (“The term ‘existing source’ means any stationary source other 
than a new source.”). The statutory context further confirms this straightforward reading. In other 
parts of section 111, Congress does distinguish between new and existing sources within a category 
of stationary sources. A prime example is section 111(b)(1)(B), which provides that within a year of 
listing, EPA “shall publish proposed regulations, establishing Federal standards of performance for 
new sources within such category.” 42 U.S.C. § 7411(b)(1)(B). This provision confirms that new 
sources are a subset within the overall category of sources. Cf. Russello v. United States, 464 U.S. 16, 
23 (1983) (“[W]here Congress includes particular language in one section of a statute but omits it in 
another section of the same Act, it is generally presumed that Congress acts intentionally and 
purposely in the disparate inclusion or exclusion.”). 
51 Proposal, 84 Fed. Reg. at 50,269. 
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If existing sources contribute significantly to such dangerous air pollution, but no 
new sources are expected, limiting the listing decision to new sources only would 
leave the danger from a category of existing sources to persist indefinitely. For 
example, it is unlikely that many, if any, new coal-fired power plants will come 
online going forward52—but it would be irrational, and unlawful, not to regulate 
existing coal-fired power plants under section 111(d) on that basis.53 

Evaluating the pollution contribution across the entire source category is the only 
rational option.54 Real-world air quality and health and welfare risks depend 
primarily on the level of pollution, not whether it comes specifically from a new or 
existing source. If, for example, existing sources and potential new sources within a 
category were to pollute at a level just below that deemed “significant,” considering 
them in isolation could lead EPA to find the overall category’s emissions 
“insignificant” despite the category’s actually contributing an aggregate level of 
pollution well-above a level that would warrant regulation. Or, if EPA happened to 
choose to evaluate the emissions of only the lower-emitting subset of sources, it 
might fail to regulate a source category even though the higher-emitting subset, by 
itself, significantly contributes to an air pollution problem. This approach could 
thus mask significant contributions to dangerous air pollution, and would directly 
undermine the clear intent of section 111. EPA provides no explanation in the 
Proposal for why Congress would have intended such an inexplicable result. Indeed, 
as the Proposal acknowledges, EPA has long recognized that section 111(b)(1)(A) 
compels agency to evaluate the source category as a whole, rather than piecemeal.55 

                                            
52 See EPA, “Review of Standards of Performance for Greenhouse Gas Emissions From New, 
Modified, and Reconstructed Stationary Sources: Electric Utility Generating Units,” 83 Fed. Reg. 
65,424, 65,436 n.56 (Dec. 20, 2018) (“Power sector modeling does not predict the construction of any 
new coal-fired EGUs.”). 
53 Under section 111, issuing new source standards of performance under section 111(b) is a legal 
predicate for issuing existing source emission guidelines for that category under section 111(d). 
Thus, the listing decision gives rise to pollution limits for both new and existing sources. See Am. 
Elec. Power Co. v. Connecticut, 564 U.S. 410, 424 (2011) (“Once EPA lists a category, the Agency 
must establish standards of performance for emission of pollutants from new or modified sources 
within that category. And . . . § 7411(d) then requires regulation of existing sources within the same 
category.”) (citations omitted). Deciding whether to list a source category based only on pollution 
expected from new sources would make the regulation of pollution from existing sources inexplicably 
incidental. 
54 We note that EPA has previously solicited comment on these issues in other regulatory proposals, 
e.g., 83 Fed. Reg. at 65,432 n.25, and received voluminous and detailed submissions in response. See, 
e.g., Joint Comments of Environmental and Public Health Organizations, Doc. No. EPA-HQ-OAR-
2013-0495-12590 (March 18, 2019). 
55 Proposal, 84 Fed. Reg. at 50,269 n.85; see also EPA, “Standards of Performance for Greenhouse 
Gas Emissions From New Stationary Sources: Electric Utility Generating Units,” 79 Fed. Reg. 1,430, 
1,455 n.107 (Jan. 8, 2014) (“CAA section 111(b)(1)(A) is clear by its terms that the source category 
listing that is the prerequisite to regulation is based on the contribution of the ‘‘category’’ to air 
pollution, and therefore is not based on the contribution of only new sources in the category.”). 
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3. EPA should consider total category risk even when only new sources are 
subject to section 111 regulation.  

Finally, the Agency asks: “If EPA is precluded from regulating existing sources of a 
pollutant under CAA section 111(d), should that factor be evaluated in [a significant 
contribution finding]?”56 Section 111(b)(1)(A) plainly requires listing based on a 
category-wide evaluation—even reading in a hypothetical pollutant-specific 
requirement, the statutory language clearly requires significance be evaluated for 
the “source category” as a whole.57 Even for pollutants where existing sources are 
subject to regulation under other provisions, section 111 was intended to play a role 
in addressing health and environmental risks posed by industrial categories by 
requiring the best technology to be applied as existing sources turn over to new 
ones. To the extent Congress has mandated the regulation of existing emissions of a 
dangerous pollutant, that is all the more reason that new sources of that danger 
should not come on line without emission standards in place. 

4. EPA may not subdivide an industry into multiple categories to avoid 
regulation.  

In a similar vein, the Agency may not divide up an industry into multiple source 
categories so as to minimize the impacts of the subdivisions. Real-world health and 
welfare impacts depend primarily on total pollution levels—subdividing related 
sources in one integrated industry into multiple source categories does not reduce 
total danger to public health and welfare any more than slicing a pizza into many 
pieces lowers its total calories. Considering the significance of each subdivision’s 
emissions in isolation would obscure the true scale of the category’s contribution to 
dangerous air pollution. As explained in separate comments submitted today, EPA’s 
proposal to divide up the oil and natural gas sector is unlawful and irrationally 
obscures the true extent of the sector’s contribution to dangerous air pollution.58 

EPA may use subcategories within a category to recognize rational distinctions in 
technology or cost, for example, in setting specific performance standards.59 But 
EPA may not use subcategorization as a device to exclude a category subdivision 
from standards based on assertedly minimal health and environmental risk. 

5. EPA may not segment greenhouse gases as a way to avoid regulation.  

EPA also must not subdivide a source category’s greenhouse gas emissions in a way 
that avoids regulation. The Agency queries whether it should “consider only 
methane emissions or also account for CO2 emissions and any other [greenhouse 

                                            
56 Proposal, 84 Fed. Reg. at 50,269. 
57 42 U.S.C. § 7411(b)(1)(A). 
58 See Joint Comments of Environmental and Public Health Organizations on EPA’s Proposed “Oil 
and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources Review,” 
in Docket No. EPA-HQ-OAR-2017-0757 (November 25, 2019). 
59 42 U.S.C. § 7411(b)(2). 
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gases] that may be emitted from the source category?”60 EPA must account for all 
emitted greenhouse gases. The Agency has determined that “six greenhouse gases 
taken in combination endanger both the public health and the public welfare of 
current and future generations.”61 Thus a source category cannot be deemed an 
“insignificant” contributor to greenhouse gas pollution based solely on evaluation of 
some individual component greenhouse gas emissions.  

For example, in addition to significant amounts of methane, the oil and natural gas 
sector emits significant quantities of carbon dioxide, particularly from flaring and 
acid gas removal.62 Those emissions cannot be ignored in evaluating the significance 
of the sector’s contribution to greenhouse gas pollution. However, it may be 
expedient to focus on one component greenhouse gas where it is apparent that 
emissions of that gas alone warrant listing and regulating. Once EPA has sufficient 
information to determine that source category emissions “contribute significantly” 
to dangerous air pollution, the Agency must promulgate new source performance 
standards for greenhouse gas emissions.63  

6. EPA must account for all of the risks presented by a pollutant in making 
contribution determinations.  

EPA also asks about relevant considerations “for pollutants that contribute to 
multiple different kinds of pollution.”64 As discussed above, the Agency must 
holistically consider the impacts of emissions. If emissions contribute to multiple 
different harms, that is all the more reason to find the emissions significant. For 
example, a source category may emit a pollutant that contributes to several 
different air pollution problems, and it would be irrational to consider only one or 
the other in isolation in determining the significance of those emissions. 

B. Using a Percentage Threshold for “Significance” Would Result in Arbitrary 
and Irrational Significance Determinations. 

We have already explained that greenhouse gases contribute to a single, 
accumulating pool of dangerous air pollution, and that emissions must be reduced 
to net zero in order to prevent climate chaos. For such pollutants, EPA cannot 
rationally set a quantitative emission threshold—in either absolute or percentage 
terms—below which a source category is deemed an “insignificant” contributor.  

EPA queries for example, whether significant contribution findings can be made 
using “a simple percentage criterion that holds across pollutants and source 
categories” or whether findings depend on the circumstances of a particular 
pollution problem.65 The former approach would be at its most irrational for 

                                            
60 Proposal, 84 Fed. Reg. at 50,269. 
61 74 Fed. Reg. at 66,496. 
62 See, e.g., 81 Fed. Reg. at 35,839. 
63 42 U.S.C. §§ 7411(b)(1)(A), (B); cf. Proposal, 84 Fed. Reg. at 50,262 n.69. 
64 Proposal, 84 Fed. Reg. at 50,269. 
65 Proposal, 84 Fed. Reg. at 50,269. 
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greenhouse gases and other pollutants with similar characteristics. As discussed in 
detail above, given the varied and multifaceted nature of air pollution problems, it 
would be irrational for the Agency to use a predetermined, universal “significance” 
test. A “simple percentage” threshold, in particular, can exclude source category 
emissions that exacerbate dangerous air pollution, thus undermining the core 
purpose of section 111.66  

Attempting to use a universal percentage criterion across all pollutant and source 
categories would be patently irrational. A percentage criterion for particular 
pollution problems is also irrational. Among other things, each source category’s 
relative contributions will change over time. If a source category’s emissions 
currently contribute to an air pollution problem sufficiently to warrant regulation, 
an increase in other source categories’ emissions will cause the first category’s 
relative emissions to decrease, possibly below the set percentage threshold. But the 
real-world air pollution problem has gotten worse, and deregulating the first 
category would exacerbate that problem—a result inconsistent with the mandate of 
section 111. This could occur even if the first category’s emissions are increasing, 
but are outstripped by increases from other categories.  

C. Feedback from “Natural” Greenhouse Gas Emission Sources Increases the 
Significance of Anthropogenic Source Contributions. 

EPA must not seek to minimize the contribution of a source category by inflating 
the apparent contribution of “natural” emissions.67 If EPA is suggesting that high 
quantities of “natural” greenhouse gas emissions would lessen the importance of 
anthropogenic sources, the Agency is wrong. In fact, the Agency should recognize 
that “natural” emissions of greenhouse gas pollutants are increasingly driven by 
anthropogenic causes.  

The Proposal describes, for example, “natural” emissions of methane from sources 
such as permafrost and biomass burning.68 The risk of release of methane from 
permafrost is significantly increased by anthropogenic climate change.69 Likewise, 
the risk of “natural” biomass burning, such as in wildfires, is significantly 
exacerbated by anthropogenic climate change.70 Describing current and future 
                                            
66 Congress knows how to set specific numerical thresholds for regulation, which the Supreme Court 
has enforced even where it might have made more sense for EPA to have some flexibility in applying 
those thresholds. Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 325 (2014). Congress did not enact 
a numerical threshold for regulation in section 111. 
67 Proposal, 84 Fed. Reg. at 50,269. 
68 Proposal, 84 Fed. Reg. at 50,269-50,270. 
69 See, e.g., NCA4, Vol. II, ch. 2, pp. 91-92 (“As surface temperatures increase, permafrost—
previously permanently frozen ground—is thawing and becoming more discontinuous. This triggers 
another self-reinforcing cycle, the permafrost–carbon feedback, where carbon previously stored in 
solid form is released from the ground as carbon dioxide and methane (a greenhouse gas 35 times 
more powerful than CO2, on a mass basis, over a 100-year time horizon), resulting in additional 
warming.”). 
70 See, e.g., IPCC, SR15, ch. 3, p. 282 (“The 0.5°C rise in global temperatures that we have 
experienced in the past 50 years has contributed to shifts in the distribution of plant and animal 
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permafrost and wildfire emission levels as “natural” obscures these feedback loops 
that implicate anthropogenic activity. The anthropogenically-driven increases in 
“natural” source emissions provide more reason, not less, to reduce anthropogenic 
sources. It would be irrational for EPA to use such increases as a consideration 
against regulating a source category’s greenhouse gas emissions under section 111. 

D. Whether a Source Category’s Substantive Contribution to Pollution is 
Significant is Unrelated to the Cost of Reducing that Contribution.  

Section 111 does not contemplate using the cost or feasibility of controls in 
determining whether a source category or a pollutant contributes significantly to 
dangerous air pollution. EPA queries “whether the consideration of cost-
effectiveness in the interstate transport context may suggest that the EPA should 
or has discretion to consider whether CAA section 111(b) provides a cost-effective 
basis to assess a source category’s contribution to a particular air-pollution 
problem.”71  

If EPA is suggesting that under section 111 a source category’s emissions only cause 
or contribute significantly to pollution if those emissions can be limited cheaply, the 
Agency is wrong. Section 111(b)(1)(A) is addressed to physical causation: whether a 
source category’s emissions “cause or contribute significantly” to an air pollution 
problem. The provision leaves no room to introduce factors such as cost.  

Section 111 does provide for EPA to account for the cost of emission controls.72 But 
cost is accounted for when determining the regulatory standard: “the best system of 
emission reduction which . . . has been adequately demonstrated,” not when 
determining whether a source category’s emissions are significant and must be 
regulated.73  

                                            
species, decreases in crop yields and more frequent wildfires. Similar changes can be expected with 
further rises in global temperature.”). 
71 Proposal, 84 Fed. Reg. at 50,269. 
72 42 U.S.C. § 7411(b)(1)(B) (Within one year of listing, “the Administrator shall publish proposed 
regulations, establishing Federal standards of performance for new sources.”); id § 7411(a)(1) (“The 
term ‘standard of performance’ means a standard for emissions of air pollutants which reflects the 
degree of emission limitation achievable through the application of the best system of emission 
reduction which (taking into account the cost of achieving such reduction and any nonair quality 
health and environmental impact and energy requirements) the Administrator determines has been 
adequately demonstrated.”). 
73 EPA misunderstands EPA v. EME Homer City Generation, 572 U.S. 489 (2014). See, e.g., Proposal, 
84 Fed. Reg. at 50,267-50,268. That case involved section 110(a)(2)(D)(i), which is structured 
differently from sections 111(b)(1)(A) and (B). In EME Homer, the Agency was legally “[o]bligated to 
require the elimination of only those ‘amounts’ of pollutants that contribute to the nonattainment of 
NAAQS in downwind States”; it was therefore necessary, in apportioning that “amount,” for EPA to 
“decide how to differentiate among the otherwise like contributions of multiple upwind States.” 
572 U.S. at 520. The Supreme Court simply held that “[l]acking a dispositive statutory instruction to 
guide it” in differentiating those like contributions, id., EPA’s choice of “cost-effective allocation of 
emission reductions” was permissible, id. at 524. In contrast, section 111 provides for EPA to account 
for cost in setting standards, (b)(1)(B); (a)(1), but not in making significance findings, (b)(1)(A).  
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In short, whether emissions significantly contribute to dangerous air pollution is a 
question independent of the cost of limiting those emissions.  

E. EPA Should Account for Uncertainty in Current Data and Projections on a 
Health-Protective Basis. 

EPA asks: “To what extent should [a significant contribution finding] rely primarily 
on the most recent emission inventories, and to what extent should historical trends 
and future projections inform the Administrator’s finding?”74 In general, EPA 
should rely on the best data available in making significance findings. In identifying 
the best data available, EPA should take into consideration any relevant available 
data bearing on the extent of a source category’s emissions and on the effect on 
public health and welfare of the air pollution to which those emissions contribute. 

When looking to trends and projections, the Agency should account for uncertainty 
in current data and projections on a health- and environmentally-protective basis. 
As discussed below, EPA must consider projected or possible increases in source 
category emissions. EPA should generally not, however, rely on the assumption that 
emissions will decrease absent enforceable limitations to ensure that such decreases 
actually occur. And for accumulative pollutants like greenhouse gases, annual 
emissions add to the danger even if a source category’s emissions rate is declining.  

If a source category is currently contributing significantly to a dangerous air 
pollution problem, EPA is obligated to list and regulate it. Section 111 provides no 
basis for a “wait-and-see” approach. Further, emission reduction projections and 
future market dynamics are inherently uncertain. For example, despite minor 
decreases in energy-related carbon dioxide emissions in 2017, those emissions 
rebounded in 2018.75 As another example, many coal-fired power plants have far 
outlived their original projected useful lives.76 

Section 111 does, however, direct the Agency to consider “anticipated” danger to 
public health and welfare.77 Thus if EPA anticipates that growth of a source 
category’s emissions will lead to a dangerous air pollution problem, it must act to 
head off that danger. If growing—or insufficiently shrinking—source category 
emissions will hasten the manifestation of an anticipated danger or will exacerbate 
an existing danger, it is irrational for EPA to delay limiting those emissions. 

At bottom, real-world substantive health and welfare impacts are the proper focus 
for EPA under section 111. If there is a current risk to public health or welfare, EPA 
must address it. If a borderline source category is expected to grow or become more 
dangerous, EPA must list and regulate its emissions to stave of the “anticipated” 
danger. 

                                            
74 Proposal, 84 Fed. Reg. at 50,269. 
75 See, e.g., https://www.eia.gov/todayinenergy/detail.php?id=38133. 
76 See, e.g., https://www.eia.gov/todayinenergy/detail.php?id=30812. 
77 42 U.S.C. § 7411(b)(1)(A). 


