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INTRODUCTION 

 The U.S. Department of State (“State Department”) has conducted a 

thorough analysis of the potential environmental impacts of issuing the Presidential 

Permit for the Keystone XL Pipeline (“Presidential Permit”).  That analysis was 

conducted over the course of several years, involved extensive input from the 

public, and thoroughly addresses the potential impacts of the project.  Accordingly, 

even assuming the National Environmental Policy Act (“NEPA”) applies to the 

issuance of the Presidential Permit, the State Department has satisfied the 

requirements of NEPA.  Plaintiffs’ Administrative Procedure Act (“APA”) claims 

are not cognizable as stand-alone claims in the Ninth Circuit and therefore fail as a 

matter of law, but even considered on the merits, they fail because Under Secretary 

of State Shannon reasonably explained his reasons for issuing the Presidential 

Permit.  The Endangered Species Act (“ESA”) claims likewise fail because the 

agencies’ determinations are based on the “best available data” standard and 

rational evaluations of project impacts on protected species.  Therefore, summary 

judgment should be granted for Defendants on all claims.     

BACKGROUND 

I. Factual Background 

At issue in this case is the Under Secretary of State for Political Affairs’ 

issuance of a Presidential Permit to TransCanada Keystone Pipeline, L.P. 
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(“TransCanada”) authorizing the border crossing and corresponding operations of 

the Keystone XL Pipeline in the 1.2-mile border segment near Morgan, Montana at 

the border between the United States and Canada.  See DOS 2490.1  The entire 

pipeline, designed to import crude oil from Canada into the United States, would 

extend approximately 1,200 miles from Hardisty, Alberta to Steele City, Nebraska.  

DOS 2491.  With respect to the border segment, the Under Secretary issued the 

Presidential Permit under constitutional authority delegated by the President to the 

Secretary of State in Executive Order 13,337, which was further delegated by the 

Secretary to the Under Secretary.  Executive Order 13,337, 69 Fed. Reg. 25,299 

(Apr. 30, 2004); DOS 2492.  In accordance with Executive Order 13,337, the 

Under Secretary issued the permit based on his determination that its issuance to 

TransCanada would serve the national interest.  DOS 2492. 

TransCanada originally submitted an application for a permit for the 

Keystone XL Pipeline in 2008 and submitted a revised application in 2012, which 

was re-submitted in 2017.  DOS 2491, 2498.  Consistent with NEPA, the State 

Department prepared a final environmental impact statement (“FEIS”) in 2011.  

DOS 2498.  After it was determined that additional analysis was necessary to 

address alternative routes through Nebraska to avoid the Sand Hills Region, the 

                                                 
1 “DOS” refers to the State Department’s consecutively numbered Administrative 
Record. 
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State Department prepared a supplemental environmental impact statement 

(“SEIS”), which was completed in 2014.  DOS 2492, 2498.  The SEIS also 

included expanded analyses of several topics, including oil spills, greenhouse gas 

emissions, oil market analysis, and the potential for rail transportation of oil from 

the Canadian oil sands.  DOS 5646.  The public, as well as Indian tribes, state and 

local representatives, and interested stakeholders were engaged during the NEPA 

process and had multiple opportunities for public comment.  DOS 2493-96.      

 To support the Under Secretary’s determination as to whether the issuance 

of a presidential permit for the pipeline would serve the national interest, the State 

Department reviewed extensive input from the public, as well as from federal, 

state, and tribal entities.  DOS 2493-96.  The State Department also followed 

procedures consistent with the ESA and the National Historic Preservation Act 

(“NHPA”).  DOS 2492.  The U.S. Fish and Wildlife Service (“FWS” or “Service”) 

issued a biological opinion in May 2013.  DOS 2510.  On March 23, 2017, the 

Under Secretary, after balancing multiple factors—including, but not limited to 

foreign policy; energy security; environmental, cultural, economic impacts; and 

compliance with applicable law and policy—determined that the issuance of the 

permit would serve the national interest and issued the permit to TransCanada.  

DOS 2515-20. 
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II. Statutory Background 

 A. National Environmental Policy Act 

 NEPA serves the dual purpose of informing agency decision-makers of the 

potential significant environmental effects of proposed major federal actions and 

ensuring that relevant information is made available to the public so that they “may 

also play a role in both the decisionmaking process and the implementation of that 

decision.”  See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 

(1989).  To meet these dual purposes, NEPA requires that an agency prepare a 

comprehensive environmental impact statement (“EIS”) for “major Federal actions 

significantly affecting the quality of the human environment.”  42 U.S.C. § 

4332(2)(C); 40 C.F.R. § 1501.3.  The requirements of NEPA are procedural.  See 

Robertson, 490 U.S. at 351.  In reviewing the sufficiency of an EIS, a court should 

evaluate whether the agency has presented a “‘reasonably thorough discussion of 

the significant aspects of the probable environmental consequences.’”  California 

v. Block, 690 F.2d 753, 761 (9th Cir. 1982) (citation omitted).  A court should not 

“substitute its judgment for that of the agency,” id., and should not “‘fly speck’ an 

EIS and hold it insufficient on the basis of inconsequential, technical deficiencies.”  

Ass’n of Pub. Agency Customers, Inc. v. Bonneville Power Admin., 126 F.3d 1158, 

1184 (9th Cir. 1997) (citation omitted).  Rather, “[o]nce satisfied that a proposing 
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agency has taken a ‘hard look’ at a decision’s environmental consequences, the 

review is at an end.”  Block, 690 F.2d at 761 (citation omitted).   

 B. Endangered Species Act 

Section 7 of the ESA directs each federal agency to ensure, in consultation 

with FWS or the National Marine Fisheries Service (the “consulting agency” ), that 

“any action authorized, funded, or carried out by such agency …  is not likely to 

jeopardize the continued existence of” any listed species or destroy or adversely 

modify designated critical habitat.  16 U.S.C. § 1536(a)(2).  If the agency 

proposing the relevant action (“action agency”) determines that the action “may 

affect” listed species or critical habitat, the action agency must pursue either 

informal or formal consultation.  50 C.F.R. §§ 402.13-402.14(g), (h).  Formal 

consultation is required unless the action agency determines, with the consulting 

agency’s written concurrence, that the proposed action is “not likely to adversely 

affect” a listed species or critical habitat.  Id. §§ 402.14(b)(1), 402.13(a).  If formal 

consultation is required, the consulting agency must prepare a biological opinion 

stating whether the proposed action is likely to “jeopardize the continued existence 

of” any listed species or destroy or adversely modify critical habitat. 16 U.S.C. § 

1536(a)(2); 50 C.F.R. § 402.14.  After completion of consultation, the action 

agency may be required to reinitiate consultation if the relevant action has not been 
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completed, the action agency retains discretionary “involvement or control over the 

action,” and one of the four regulatory triggers occurs. 50 C.F.R. § 402.16. 

STANDARD OF REVIEW 

Agency decisions are reviewed under the judicial review provisions of the 

APA, 5 U.S.C. §§ 701-06.  See Lands Council v. McNair, 537 F.3d 981, 987 (9th 

Cir. 2008).  Under the APA, agency decisions may be set aside if they are 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.”  5 U.S.C. § 706(2)(A).  In accordance with that standard, an agency’s 

decision will be overturned:  

[O]nly if the agency relied on factors which Congress has not 
intended it to consider, entirely failed to consider an important aspect 
of the problem, or offered an explanation for its decision that runs 
counter to the evidence before the agency or is so implausible that it 
could not be ascribed to a difference in view or the product of agency 
expertise. 

McFarland v. Kempthorne, 545 F.3d 1106, 1110 (9th Cir. 2008) (citations and 

quotation marks omitted).  APA claims are resolved on summary judgment based 

on the agency’s administrative record.  See Nw. Motorcycle Ass’n v. U.S. Dep’t of 

Agric., 18 F.3d 1468, 1472 (9th Cir. 1994).  

ARGUMENT 

I. The Court Lacks Jurisdiction Over the Claims Against the State 
Department 

 As a threshold matter, the Court lacks jurisdiction over the claims against the 

State Department for the reasons set forth in Defendants’ motions to dismiss, 

Case 4:17-cv-00031-BMM   Document 165   Filed 03/30/18   Page 22 of 122



7 
 

which are incorporated by reference.2  As explained in those motions, the Under 

Secretary’s determination that issuance of the Presidential Permit for the Keystone 

XL Pipeline was in the national interest was made solely pursuant to the 

President’s delegated constitutional authority and therefore is a Presidential action 

that is not subject to review under the APA.  See Franklin v. Massachusetts, 505 

U.S. 788, 800-01 (1992).  Further, Executive Order 13,337 directs only that the 

Secretary of State make this determination based on the Secretary’s assessment of 

what would serve the “national interest.”  Exec. Order 13,337 § 1(g).  This 

standard leaves no “law to apply” and therefore, to the extent it is considered 

agency action despite the Presidential nature of the authority, it is a decision 

committed to agency discretion by law, pursuant to 5 U.S.C. § 701(a)(2).  See 

Detroit Int’l Bridge Co. v. Gov’t of Canada, 883 F.3d 895, 903-04 (D.C. Cir. 

2018).  Finally, the claims against the State Department are not redressable 

because an order vacating or enjoining the Presidential Permit would 

impermissibly infringe upon the President’s constitutional authority.  See Salmon 

Spawning & Recovery All. v. Gutierrez, 545 F.3d 1220, 1227-29 (9th Cir. 2008).  

                                                 
2 Defendants’ motions to dismiss and replies are docketed in case no. 17-29 at ECF 
Nos. 44, 66, 70-71, and 80, and in case no. 17-31 at ECF Nos. 42, 56, 60-61, and 
70.   

Case 4:17-cv-00031-BMM   Document 165   Filed 03/30/18   Page 23 of 122



8 
 

Accordingly, the Court should dismiss the claims and enter judgment in favor of 

the State Department.3 

II. The State Department Satisfied NEPA 

 As an initial matter, a NEPA analysis was not required because the Under 

Secretary’s issuance of the Presidential Permit was a presidential action, and 

NEPA does not apply to the President.  Ground Zero Ctr. For Non-Violent Action 

v. U.S. Dep’t of the Navy, 383 F.3d 1082, 1088 (9th Cir. 2004).  If the Court 

nevertheless, determines that NEPA applies to the Under Secretary’s issuance of 

the permit, the State Department has satisfied NEPA through the preparation of the 

lengthy and detailed SEIS, as well as the prior NEPA analyses associated with the 

Keystone XL Pipeline.  Plaintiffs’ arguments to the contrary are without merit. 

 A. The Purpose and Need Statement is Valid 

 The purpose and need statement in the SEIS satisfied NEPA.  NEPA 

requires an agency’s purpose and need statement to “briefly specify the underlying 

purpose and need to which the agency is responding in proposing the alternatives 

including the proposed action.”  40 C.F.R. § 1502.13.  Through its discussion of 

purpose and need in the SEIS, the State Department more than met this standard.   

                                                 
3 Defendants recognize that the Court has denied their motions to dismiss on these 
grounds, see ECF No. 99, and request that the Court reconsider those rulings.  
Defendants also raise the issues here to ensure that they are preserved for appeal. 
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 Agencies are afforded “‘considerable discretion to define the purpose and 

need of a project.’”  League of Wilderness Defs.-Blue Mtn. BioDiversity Project v. 

U.S. Forest Serv., 689 F.3d 1060, 1069 (9th Cir. 2012) (quoting Friends of 

Southeast’s Future v. Morrison, 153 F.3d 1059, 1066 (9th Cir. 1998)); see also 

Westlands Water Dist. v. U.S. Dep’t of the Interior, 376 F.3d 853, 866 (9th Cir. 

2004).  “[A]n agency may not define the objectives of its action in terms so 

unreasonably narrow that only one alternative from among the environmentally 

benign ones in the agency’s power would accomplish the goals of the agency’s 

action . . . .”  Nat’l Parks & Conservation Ass’n v. Bureau of Land Mgmt., 606 

F.3d 1058, 1070 (9th Cir. 2010) (citation omitted); see also City of Carmel-by-the-

Sea v. U.S. Dep’t of Transp., 123 F.3d 1142, 1155 (9th Cir. 1997).  The purpose 

and need statement should “be evaluated under a reasonableness standard.”  

Friends of Southeast’s Future, 153 F.3d at 1066-67.    

 Here, the purpose and need is reasonably stated in the SEIS.  The SEIS 

explains both TransCanada’s purpose and need for the project, as well as the State 

Department’s purpose and need.  DOS 5756-58.  As set forth in its application for 

a presidential permit, TransCanada has a need to meet shipper demand to transport 

crude oil from the Western Canadian Sedimentary Basin (“WCSB”) and the 

Bakken supply basin in Montana and North Dakota to existing transportation hubs 
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in Nebraska and Oklahoma.  DOS 5756.  The Under Secretary’s4 need to act arises 

from the fact that cross-border pipelines require authorization in the form of a 

presidential permit, and the President has delegated the authority to the Secretary 

of State in Executive Order 13,337 to determine whether the issuance of a permit 

would be in the national interest.  DOS 5757.  The State Department’s purpose and 

need, therefore, was “to consider Keystone’s application in terms of how the 

proposed Project would serve the national interest, taking into account the 

proposed Project’s potential environmental, cultural, economic, and other 

impacts.”  Id. 

 In crafting the purpose and need statement, it was appropriate for the State 

Department to consider the goals of the applicant in pursuing the project.5  See 

Citizens Against Burlington v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991) (“When 

an agency is asked to sanction a specific plan, the agency should take into account 

the needs and goals of the parties involved in the application.”) (citing 40 C.F.R. § 

1508.18(b)(4); see also Alaska Survival v. Surface Transp. Bd., 705 F.3d 1073, 

                                                 
4 The SEIS refers to the Secretary of State, DOS 5757, but since that decision was 
delegated, in this instance to the Under Secretary for Political Affairs, for the sake 
of simplicity, we refer herein to the Under Secretary.    
5 National Parks & Conservation Association, the Ninth Circuit faulted BLM for 
placing too much emphasis on the private goals of the developer, 606 F.3d at 1071-
72, but here, in contrast, the SEIS evenly discusses TransCanada’s needs and the 
government’s needs and therefore does not place too much emphasis on private 
needs.  DOS 5756-57.   
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1085 (9th Cir. 2013).  It was also appropriate to consider the legal framework that 

gave rise to the need to act, in this case the direction in Executive Order 13,337.  

See Citizens Against Burlington, 938 F.2d at 196; see also Alaska Survival, 705 

F.3d at 1085; Honolulutraffic.com v. Fed. Transit Admin., 742 F.3d 1222, 1230 

(9th Cir. 2014).   

 In sum, the State Department considered the relevant factors in the SEIS, 

and the purpose and need statement should be upheld.  See Citizens Against 

Burlington, 938 F.2d at 198; see also City of Angoon v. Hodel, 803 F.2d 1016, 

1021 (9th Cir. 1986).6 

 B. The SEIS Analyzes a Reasonable Range of Alternatives  

 The State Department considered a reasonable range of alternatives in the 

SEIS.  The State Department evaluated “all reasonable alternatives” in light of 

TransCanada’s objectives and the President’s direction to the Secretary to make a 

determination as to whether issuing a presidential permit would serve the national 

interest.  40 C.F.R. § 1502.14(a).  The State Department appropriately considered a 

range of alternatives that would meet the purpose and need for its action and 

                                                 
6 The Network attempts to distinguish City of Angoon, Indig. Envtl. Network Mem. 
of P. & A. in Supp. of Mot. for Summ. J. (“IEN Mem.”) at 22 (ECF No. 146), but 
as in that case, the State Department analyzed both its need and the applicant’s 
needs, and therefore the purpose and need statement should be upheld.   
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explained why it eliminated other potential alternatives from more detailed 

consideration in the SEIS.  See id.   

 The range of alternatives considered in a NEPA review “must be bounded 

by some notion of feasibility.”  Vt. Yankee Nuclear Power Corp. v. Natural Res. 

Def. Council, 435 U.S. 519, 551-52 (1978).  The alternatives analysis should 

“describe and analyze ‘every reasonable alternative within the range dictated by 

the nature and scope of the proposal.’” Alaska Survival, 705 F.3d at 1087 (citation 

omitted).  The range of alternatives is dictated by the “nature and scope of the 

proposal” and must “relate to the purposes of the project.”  40 C.F.R. §§ 1502.13; 

1508.9(b); see Westlands Water Dist., 376 F.3d at 865.  An agency need not 

analyze alternatives that do not meet the agency’s purpose and need.  League of 

Wilderness Defs., 689 F.3d at 1071; Barnes v. U.S. Dep’t of Transp., 655 F.3d 

1124, 1136 (9th Cir. 2011).  An agency also does not need to consider alternatives 

that are “unlikely to be implemented or [are] inconsistent with its basic policy 

objectives.”  Seattle Audubon Soc’y v. Moseley, 80 F.3d 1401, 1404 (9th Cir. 

1996).  The Network’s arguments that the range of alternatives was inadequate are 

baseless. 

 First, Plaintiffs claim that the range of alternatives addressed only 

TransCanada’s private needs.  IEN Mem. at 24-25.  As discussed above, this is 

simply inaccurate.  In fact, State carefully analyzed three different no action 
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alternatives where no pipeline would be built at all, as well as two other pipeline 

alternatives that TransCanada did not propose.  DOS 5946.  The analysis of three 

no action scenarios, see DOS 6053-95, 7456-557, shows that the State Department 

carefully considered the possibility that the Under Secretary deny a presidential 

permit.  Even the pipeline alternatives discussed in the SEIS—the Steele City 

alternative and the I-90 Corridor alternative—were analyzed, not because they 

would be convenient to TransCanada, but rather because they would have 

different, and potentially fewer, impacts to environmental and cultural resources.  

See DOS 6052, 6095.  Accordingly, the Network’s contention that the “outcome 

[was] preordained” is contradicted by the record and should be rejected.  IEN 

Mem. at 25 (quoting Alaska Survival, 705 F.3d at 1084).7   

 Second, the Network argues that the State Department failed to consider 

more environmentally beneficial alternatives, such as renewable energy and energy 

conservation.  See IEN Mem. at 25-26.  As an initial matter, the Secretary of State 

does not approve renewable energy projects or set energy conservation standards, 

and therefore there was no need for the agency to analyze in detail speculative 

action alternatives that would involve actions by other agencies or other entities.  

See City of Angoon, 803 F.2d at 1021 (“When the purpose is to accomplish one 

                                                 
7 Of course, the former Secretary of State denied a permit for the Keystone XL 
Pipeline, DOS 1188, belying any notion that the SEIS was somehow framed to put 
a thumb on the scale in favor of granting a permit. 

Case 4:17-cv-00031-BMM   Document 165   Filed 03/30/18   Page 29 of 122



14 
 

thing, it makes no sense to consider the alternative ways by which another thing 

might be achieved.”). 

 In any event, the SEIS explains that relying on the potential development of 

renewable energy resources and energy conservation would not displace the 

demand for heavy crude from the WCSB and thus the need for the pipeline.  DOS 

6089-95.  The United States’ demand for heavy crude is strong based largely on 

the need for vehicle fuel, and this demand is likely to remain strong over the next 

25 years.  Id.8  Accordingly, the Network has failed to show that energy 

conservation or renewable energy would be viable alternatives, and therefore the 

State Department appropriately eliminated them from detailed consideration.  See 

League of Wilderness Defs., 689 F.3d at 1072-73. 

 Finally, the Network claims that the range of alternatives was inadequate 

because it did not include the route through Nebraska that was approved by the 

Nebraska Public Services Commission (“PSC”) in November 2017.  See Neb. PSC 

Order (ECF No. 147-1).  This argument ignores timeline of events in the decision-

                                                 
8 The Network cites a 2013 comment letter from the U.S. Environmental Protection 
Agency (“EPA”), but the EPA did not propose further analysis of renewable 
energy or energy conservation.  See DOS 31583.  Rather, in the portion cited by 
the Network, the EPA commented on the market analysis section of the Draft 
SEIS.  DOS 31585.  In response to comments from agencies, including EPA, and 
the public, the analysis of rail transportation options and the costs of rail transport 
was expanded in the SEIS.  See DOS 5770.  The analysis of oil market conditions 
is discussed in section II.C., infra.     
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making process.  The application TransCanada submitted in January 2017 stated 

that the pipeline would follow the “route approved by the Governor of Nebraska, 

which Keystone will submit to the Nebraska PSC.”  DOS 1213.  Thus, at the time 

of the Under Secretary’s decision, the expected route through Nebraska was the 

one that had been previously approved by the Governor and that TransCanada had 

proposed to the Nebraska PSC.  Moreover, the SEIS analyzed the routes through 

Nebraska that were then under consideration by the Nebraska Department of 

Environmental Quality (“DEQ”).  DOS 6095-96, 6115-21. The Nebraska PSC’s 

Order altering the route was not issued until well after the issuance of the 

Presidential Permit for the Keystone XL Pipeline on March 23, 2017.  DOS 2489.  

Therefore, the State Department was not required to analyze a different pipeline 

route through Nebraska.   

 In sum, Plaintiffs have failed to show that the State Department considered 

an inadequate range of alternatives.    

C. The SEIS’s Analysis of the Oil Market Satisfies NEPA 

 The SEIS contains a thorough analysis of the oil market relying on multiple 

sources of information.  Northern Plains argues that the State Department simply 

assumed that the Keystone XL Pipeline would not cause the rate of extraction of 

oil from the Canadian oil sands to increase and therefore its analysis of impacts 

and its analysis of the no action alternative violated NEPA.  See N. Plains Res. 
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Council Mem. in Supp. of Mot. for Partial Summ. J. (“NP Mem.”) at 12 (ECF No. 

140).  This argument is baseless because the extensive market analysis in the SEIS 

supports the conclusion that the pipeline will not significantly affect the extraction 

of oil, and Plaintiffs point to no flaws in the agency’s analysis.  They also 

misrepresent the no action alternative, which includes the scenario where oil 

delivery systems remain at the status quo.  Accordingly, this argument fails. 

 In the market analysis section, the SEIS analyzes the effects of the Keystone 

XL Pipeline on oil markets.  DOS 5760.  Specifically, the SEIS analyzes whether 

the construction of the pipeline would significantly affect the rate of extraction of 

oil from the Canadian oil sands and concludes that it would not.  Id.  This analysis 

built on earlier analyses conducted for the EIS issued in 2011 and the Draft SEIS in 

2013 and considered numerous factors, including the price of oil, transportation 

costs, and supply and demand for oil.  Id.  The analysis relied on data and studies 

conducted by multiple federal agencies, including a study prepared for the U.S. 

Department of Energy by EnSys Energy and Systems, Inc. (“EnSys”).  DOS 5760, 

5768.  Id.  Updated modeling conducted for the SEIS showed that constraints on 

new cross-border pipelines would have only a limited effect on the production of 

oil from the oil sands and oil prices.  DOS 5762-64. 

 As explained in the SEIS, the market for oil is global.  DOS 5770.  At the 

time the SEIS was published, the total oil market was roughly 90 million barrels 
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per day (“bpd”) and was expected to grow to at least 100 million bpd by 2035.  Id.  

Roughly 60% of the world’s oil supply is traded internationally, so oil prices are 

driven by oil supply and demand trends on a global scale.  Id.  Canada was the 

world’s fifth largest producer of oil, and the largest source of oil within Canada is 

the WCSB.  DOS 5787.  According to information provided by the Canadian 

Association of Oil Producers (“CAPP”), the WCSB produced 1.8 million bpd of 

crude oil in 2012.  DOS 5788.  Based on estimates from CAPP, the U.S. Energy 

Information Agency (“EIA”), and the Canadian National Energy Board (“CNEB”), 

that number was expected to increase to up to 5.2 million bpd by 2030.  DOS 5789.  

 The SEIS analyzed the transportation of oil from the Canadian oil sands, 

including projects currently being developed.  DOS 5803.  As of 2014, there was 

roughly 3.3 million bpd of existing cross-border pipeline capacity, and that 

capacity was projected to be exceeded by 2016.  DOS 5803-04.  Several pipeline 

projects have been developed in order to increase the transport capacity.  DOS 

5804-10.  In addition, the oil industry has made significant investments in rail 

transportation.  DOS 5804, 5811.  In 2013, the capacity to transport WCSB crude 

oil was 700,000 bpd, and that number was expected to increase to 1.1 million bpd 

by the end of 2014.  DOS 5805.   

 Rail transport capacity could increase to address increased production in oil 

from the Canadian oil sands.  DOS 5831.  Shippers have already added rail loading 
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capacity of 400,000 bpd and 500,000 bpd in 2013 and 2014, respectively.  DOS 

5832.  Therefore, the ability to continue to add loading capacity does not appear to 

be an impediment to increased transport by rail.  Id.  Based on a study conducted 

by Cambridge Systematics and the observed growth in rail transport for coal from 

the Powder River Basin in Wyoming, the SEIS projected that the expected growth 

in oil sands production could be met by an increased number of trains.  DOS 5833-

39.  The number of tanker cars could also be produced to meet the demand.  DOS 

5839-42.  Rail transport is generally more expensive than transport by pipeline by 

roughly $8 to $10 per barrel, but the price differential could change as more rail 

capacity is built and markets evolve.  DOS 5842, 5849.    

 In response to the comments on the EIS and Draft SEIS, the State 

Department commissioned EnSys to conduct additional modeling of oil sands 

production under multiple oil pipeline scenarios.  DOS 5849-51.  The modeling 

showed that demand for Canadian heavy crude would remain strong regardless of 

whether additional pipeline capacity is built.  DOS 5858.  As far as oil sands 

production, the updated EnSys modeling found that any one transportation project, 

such as the Keystone XL Pipeline, would be unlikely to affect the rate of extraction 

in the long term.  DOS 5890-91.  The market provides an incentive for the 

production of new pipeline capacity, and new pipeline projects have already been 

proposed and some are underway.  DOS 5891.   Even if no new pipelines are 
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constructed, however, the model shows that additional capacity will be taken up by 

rail transport and therefore oil sands extraction will not be significantly affected.  

DOS 5892.   

 If prices remain low for the long term and all additional pipeline capacity is 

constrained, the rate of production could be affected.  DOS 5895.  At an oil price 

of $75 per barrel, oil sands production would be expected to be profitable and 

therefore would be expected to continue.  DOS 5896.  Production is expected to be 

sensitive to transport capacity between $65 and $75 per barrel, reflecting the 

roughly $10 difference in the cost of transport by rail versus pipeline.  Id.  Below a 

price of $65 per barrel, oil sands production would likely not be profitable 

regardless of whether the crude oil produced were transported by pipeline or rail.  

Id.  In other words, low oil prices and other market factors could drive down oil 

sands production regardless of whether there is additional pipeline capacity.  DOS 

5897.     

 Against this backdrop of extensive analysis, Northern Plains’ argument that 

the SEIS merely “assumed” that the rate of extraction from the oil sands would not 

increase falls flat, and the cases they rely on are readily distinguishable.  In Center 

for Biological Diversity v. U.S. Department of the Interior, 623 F.3d 633 (9th Cir. 

2010), the Ninth Circuit held that the U.S. Bureau of Land Management’s 

(“BLM”) analysis of the potential impacts of coal extraction associated with a land 
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exchange was inadequate because BLM assumed “that mining would occur on the 

selected lands in the same manner regardless of the land exchange.”  623 F.3d at 

641-42.  The court explained that this assumption was unfounded because, if the 

land exchange were not authorized, any mining operation would be subject to the 

requirements of the Mining Law of 1872, which the lands would not be if they 

were transferred into private hands.  Id. at 642-43.  Moreover, BLM apparently 

knew of the company’s plans to develop the land as a mine and yet claimed that 

they did not have sufficient information to conduct a NEPA analysis.  Id. at 646.   

 The circumstances here are far different.  There were no assumptions about 

the rate of production of the oil sands.  To the contrary, 140 pages of the SEIS 

were devoted to explaining the detailed modeling that led to the conclusion that a 

single transportation project would not significantly affect the rate of extraction of 

oil from the Canadian oil sands.  See DOS 5760-5908.  While Plaintiffs apparently 

disagree with the result of that analysis, they offer no valid critique of the analysis 

or any factor that the State Department failed to consider.        

 Likewise, WildEarth Guardians v. U.S. Bureau of Land Management, 870 

F.3d 1222 (10th Cir. 2017) and High Country Conservation Advocates v. U.S. 

Forest Service, 52 F. Supp. 3d 1174, 1197-98 (D. Colo. 2014) have no bearing on 

this case.  In WildEarth Guardians, BLM simply assumed, without analysis, that 

carbon dioxide emissions would be the same regardless of whether it issued the 
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challenged coal leases.  870 F.3d at 1232-38.  The court in High Country 

Conservation Advocates made a similar ruling.  52 F. Supp. 3d at 1197-98.  But in 

neither case did BLM conduct a market analysis like the SEIS’s rigorous analysis 

of U.S. demand for oil, oil prices, oil sands production, transportation costs, and 

rate of extraction.  See DOS 5760-98.  While Plaintiffs disagree with the analysis 

in the SEIS, they point to no additional information that the State Department 

should have considered, and therefore their NEPA claim should be rejected.9  See 

Sierra Club v. U.S. Dep’t of Energy, 867 F.3d 189, 201-02 (D.C. Cir. 2017) 

(rejecting the argument that the Department of Energy had failed to sufficiently 

analyze the potential use of coal as a substitute for exported natural gas).         

 Northern Plains’ argument that the no action alternative was inappropriately 

defined also fails.  Contrary to their assertions, NP Mem. at 18, the no action 

alternative did include the status quo baseline.  There are four no action scenarios 

in the SEIS, one of which was the status quo.  DOS 6050, 7456 (“The No Action 

Alternative includes the Status Quo Baseline and several potential scenarios that 

could result if the Presidential Permit is denied or the proposed Project is not 

otherwise implemented.”).  In the status quo scenario, the pipeline would not be 

                                                 
9 Northern Plains alludes to the impact of the SEIS’s oil market analysis on the 
analysis of greenhouse gas emissions.  See NP Mem. at 19.  As discussed below in 
section II.E., the SEIS fully discloses the impacts of the pipeline on greenhouse gas 
emissions. 

Case 4:17-cv-00031-BMM   Document 165   Filed 03/30/18   Page 37 of 122



22 
 

constructed and therefore the environmental impacts would be “the same as those 

described in the respective resource sections in Chapter 3, Affected Environment.”  

DOS 7456.  Thus, Plaintiffs are simply wrong that the SEIS does not include a no 

action alternative that represents the status quo baseline.   

 It was also proper for the State Department to analyze, in addition to the 

status quo scenario, other no action scenarios that were likely to occur if the 

pipeline were not built.  Council on Environmental Quality (“CEQ”) guidance 

provides that, in considering the no action alternative an agency should consider 

“the predictable actions by others” if it were to choose the no action alternative.  

Forty Most Asked Questions Concerning CEQ’s National Environmental Policy 

Act Regulations, 46 Fed. Reg. 18,026, 18,027 (Mar. 23, 1981)10; see also Tenn. 

Envtl. Council v. Tenn. Valley Auth., 32 F. Supp. 3d 876, 887 (E.D. Tenn. 2014); 

Young v. Gen. Servs. Admin., 99 F. Supp. 2d 59, 74-75 (D.D.C. 2000).  For 

example, “if denial of permission to build a railroad would lead to construction of a 

road and increased truck traffic, the EIS should analyze this consequence of the ‘no 

action’ alternative.”  46 Fed. Reg. at 18,027.  There is also no prohibition in 

                                                 
10 The Ninth Circuit has adopted the CEQ’s Forty Questions guidance as a 
“framework for applying § 1502.9(c)(1)” of CEQ’s regulations.  See Russell 
Country Sportsmen v. U.S. Forest Serv., 668 F.3d 1037, 1045 (9th Cir. 2011).   
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analyzing multiple scenarios within the no action alternative.  See Mont. 

Wilderness Ass’n v. McAllister, 460 Fed. Appx. 667, 671 (9th Cir. 2011).11   

 As explained in the SEIS, U.S. demand for crude oil will continue to grow, 

and if the Keystone XL Pipeline is not built and other additional pipeline capacity 

is not available, there is likely to be a further increase in the transportation of oil by 

rail.  DOS 6050-55.  Plaintiffs’ argument that the State Department should have 

ignored the predictable actions of the oil industry in response to a decision to deny 

a permit for the Keystone XL Pipeline is, in fact, contrary to NEPA, and would 

have led the agency to ignore the environmental impacts associated with the 

increased transport of heavy crude by rail, which entails significant environmental 

and safety risks.  See DOS 7458-557.  Therefore, the SEIS’s analysis of alternative 

no action scenarios satisfied NEPA. 

                                                 
11 Plaintiffs rely on Conservation Northwest v. Rey, 674 F. Supp. 2d 1232 (W.D. 
Wash. 2009) for the proposition that an EIS must contain only one no action 
alternative.  The district court in that case relied on American Rivers v. FERC, 201 
F.3d 1186 (9th Cir. 1999), but that case states only that the no action alternative 
“may be thought of as continuing with the present course of action until that action 
is changed.”  Id. at 1201 (citing CEQ’s Forty Most Asked Questions, 46 Fed. Reg. 
at 18,027).  Neither Conservation Northwest nor American Rivers dealt with a 
situation like the one in this case where taking no action would result in the 
predictable actions of third parties, namely the oil industry.  Therefore, they are 
inapposite.   
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 In sum, the State Department made no assumptions about the rate of 

extraction of oil from the Canadian oil sands, and its analysis of the oil market 

satisfied NEPA.   

D. The SEIS Appropriately Analyzes the Planned Route through 
Nebraska 

 The SEIS appropriately analyzes TransCanada’s planned route through 

Nebraska, as well as potential alternative routes through the state.  As discussed in 

section I.B., supra, the SEIS analyzes the routes through Nebraska that were then 

under consideration by the Nebraska DEQ, DOS 6095-96, 6115-21, and 

TransCanada’s proposed route was essentially unchanged when it re-submitted its 

application in January 2017.  DOS 1213, 2499.  The Plaintiffs’ arguments that the 

analysis of the route through Nebraska was inadequate at the time of the Under 

Secretary’s decision in March 2017 are misguided.   

 Northern Plains argues that, at the time of the Under Secretary’s decision, 

the route through Nebraska was “still undetermined.”  NP Mem. at 10.  That is not 

the case.  In its 2017 application, TransCanada explained that a route through 

Nebraska had been developed in order to avoid the Sandhills Region and that the 

Nebraska DEQ had that alternative route.  DOS 1202.  Due to the fact that the 

statute allowing the Governor to approve the route had been challenged in state 

court, TransCanada submitted an application to the Nebraska PSC for the same 

route that it had proposed to the Secretary of State.  DOS 1202-03, 1210.  That 
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route was analyzed in the SEIS and is designated on the maps in the SEIS as the 

Proposed Keystone XL Pipeline.  DOS 5958, 5963-64, 6118.  Therefore, at the 

time the Under Secretary made his decision, the route through Nebraska had been 

established and was the one analyzed in the SEIS.   

 Northern Plains refers to a letter from TransCanada requesting that the 

application process be put on hold pending the outcome of state court litigation in 

Nebraska and proceedings before the Nebraska PSC.  DOS 1135.  But in that letter, 

TransCanada did not state that it would propose a different route through Nebraska 

than the one analyzed in the SEIS.  Id.  Further, the Natural Resources Defense 

Council (a Plaintiff in this case) urged the Secretary of State not to postpone a 

decision, arguing that “the federal government has already reviewed the routes that 

[TransCanada] has proposed to Nebraska’s Public Service Commission.”  DOS 

1189.  Thus, at the time, not even the Plaintiffs in this case anticipated that the 

Nebraska PSC ultimately would approve a different route than the one proposed by 

TransCanada and analyzed in the SEIS.   

 The Network argues that the State Department was required to analyze the 

route through Nebraska as a connected action.  See IEN Mem. at 47-50.  The State 

Department did analyze the potential impacts along the route through Nebraska, 

which may result indirectly from the issuing the Presidential Permit, see DOS 
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5963-64, 6115, 6118, but this argument is beside the point.  The SEIS did not, and 

could not have, analyzed an alternative route that had not been proposed.   

 Accordingly, Plaintiffs are wrong that the State Department was required to 

analyze a different route through Nebraska at the time of the Under Secretary’s 

decision.   

E. The SEIS Adequately Analyzes Cumulative Greenhouse Gas 
Emissions and Climate Change Impacts 

 The discussion of greenhouse gas emissions and climate change impacts in 

the SEIS satisfied NEPA.  Climate change analysis was a significant focus in the 

SEIS, and the analysis was expanded in response to comments received on the 

Draft SEIS.  DOS 5646.  The Network argues that the analysis was insufficient for 

two reasons—that the SEIS failed to adequately analyze how greenhouse gas 

emissions associated with the project and cumulative emissions will impact the 

environment generally and that the analysis of greenhouse gas emissions was 

flawed.  See IEN Mem. at 38-39.  Northern Plains argues that the analysis of 

cumulative greenhouse gas emissions was insufficient because it did not 

specifically include emissions associated with the expansion of the Alberta Clipper 

Pipeline (also known as Line 67).  None of these arguments has merit. 
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1. The SEIS Contains a Thorough Discussion of Greenhouse 
Gas Emissions and Climate Change Impacts 

 The SEIS reasonably analyzes the greenhouse gas emissions associated with 

the project and climate change impacts.  It begins by discussing climate change 

generally and then analyzes in detail greenhouse gas emissions associated with the 

Keystone XL Pipeline.  DOS 7196-240.  In order to obtain a complete picture of all 

of the greenhouse gas emissions associated with the operation of the pipeline, the 

SEIS analyzes greenhouse gas emissions from the extraction of oil from the oil 

sands, refining, transportation, and combustion of the oil, which is known as a 

“wells-to-wheels” analysis.  DOS 7214-23.  In addition, in order to more 

specifically compare greenhouse gas emissions associated with the extraction of 

oil, the SEIS also analyzed emissions on a “wells-to-tank” basis, which excludes 

combustion.  DOS 7217.  The SEIS compared emissions associated with oil from 

the oil sands with the emissions from four other sources of imported crude oil.  

DOS 7218-19.   

 With respect to greenhouse gas emissions associated with the pipeline, the 

SEIS made a number of key findings.  DOS 7199-200.  Specifically, it found that 

the total annual emissions associated with extracting, refining, transporting, and 

combusting 830,000 bpd (the pipeline’s maximum capacity) of heavy crude oil 

from the Keystone XL Pipeline would be roughly 147 to 168 million metric tons of 

carbon dioxide equivalents (“MMTCO2e”).  Id.  When compared to the reference 
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crude oil sources, that would amount to an increase of 1.3 to 27.4 MMTCO2e 

annually.  DOS 7200.  The reason for the wide range is that the emissions 

associated with other types of crude oil vary depending on the source of the 

crude—a heavy crude, such as Mexican Maya or Venezuelan crude, will result in 

greater emissions, and therefore the change to Canadian heavy crude would result 

in less of an increase.  DOS 7233-34.  On a wells-to-wheels basis, this amounts to 

up to a 19% increase over current emissions (depending on the alternative crude oil 

source and the data source).  DOS 7226.  On a well-to-tank basis, this amounts to 

up to a 102% increase.  DOS 7227.  The SEIS explains, however, that based on the 

market analysis, see section II.C., supra, an overall increase in greenhouse gas 

emissions of this magnitude is not likely to occur on the basis of the pipeline alone.  

DOS 7233.  The SEIS goes on to discuss the likely impacts of climate change in 

the project area, including impacts on water resources, vegetation, and wildlife.  

DOS 7242-58.   

2. NEPA Does Not Require a More Detailed Analysis of 
Climate Change Impacts  

 The analysis of the impacts on climate change was sufficient to satisfy 

NEPA.  The Network argues that the SEIS should have contained a more detailed 

analysis of the “types of climate change impacts” that could be attributed to the 

cumulative greenhouse gas emissions associated with the pipeline.  See IEN Mem. 

at 38.  But NEPA does not require the sort of detailed analysis of the impacts of 
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climate change that Plaintiffs claim.  Rather, in analyzing climate change, it is 

sufficient for an EIS to discuss climate change generally and analyze the emissions 

associated with the project.  See WildEarth Guardians v. Jewell, 738 F.3d 298, 309 

(D.C. Cir. 2013).  A more detailed discussion of the specific environmental 

impacts associated with the emissions from a particular project is not required 

because the impacts of climate change occur on a global scale and particular 

impacts cannot be accurately tied to the emissions from one project.  See id.; see 

also Barnes, 655 F.3d at 1139 (rejecting argument that the analysis climate change 

impacts was insufficient because “the effect of greenhouse gas emissions on 

climate change is a global problem”).                    

 Indeed, courts have routinely found that, while an agency must disclose the 

greenhouse gas emissions of a project and quantify those emissions, it need not 

discuss the specific climatological impacts caused by those emissions.  See San 

Diego Navy Broadway Complex Coal. v. U.S. Dep’t of Def., 904 F. Supp. 2d 1056, 

1068 (S.D. Cal. Oct. 17, 2012); WildEarth Guardians v. U.S. Forest Serv., 828 F. 

Supp. 2d 1223 (D. Colo. Oct. 31, 2011); Coal. for the Advancement of Reg’l 

Transp. v. Fed. Highway Admin., 576 Fed. Appx. 477, 491 (6th Cir. 2014).  

Instead, “[t]he estimated level of [greenhouse gas] emissions can serve as a 

reasonable proxy for assessing potential climate change impacts, and provide 

decision makers and the public with useful information for a reasoned choice 
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among alternatives.”  WildEarth Guardians, 738 F.3d at 309 (citation omitted).  

See also Friends of the Wild Swan v. Jewell, No. CV-13-61-M-DWM, 2014 WL 

4182702, at *11 (D. Mont. Aug. 21, 2014) (finding that a general discussion of 

climate change and potential impacts complied with NEPA).   

 The Ninth Circuit’s opinion in Center for Biological Diversity v. National 

Highway Traffic Safety Administration, 538 F.3d 1172 (9th Cir. 2008) does not 

require a more detailed analysis of the impacts of climate change.  In that case, the 

Ninth Circuit rejected the National Highway Traffic Safety Administration’s 

argument that it was not required to analyze the incremental impacts on climate 

change of its rule setting fuel economy standards on the basis that the standards 

were mandated by Congress.  Id. at 1216-17.  But Center for Biological Diversity 

has not been subsequently interpreted to require a detailed discussion of the 

cumulative impacts of climate change.  Rather, as discussed above, courts have 

found that a discussion of the incremental contributions of a project to greenhouse 

gas emissions is sufficient.  WildEarth Guardians, 738 F.3d at 309; Barnes, 655 

F.3d at 1139; see also Hapner v. Tidwell, 621 F.3d 1239, 1245 (9th Cir. 2010) 

(upholding an agency’s analysis of climate change).  Accordingly, the SEIS’s 

analysis of the cumulative impacts of climate change was sufficient. 
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3. The Analysis of Incremental and Cumulative Greenhouse 
Gas Emissions Satisfied NEPA 

 The SEIS appropriately analyzes the incremental and cumulative greenhouse 

gas emissions associated with the project in compliance with NEPA.  The Network 

argues that the SEIS “trivializes” the project’s greenhouse gas emissions by 

concluding that the rate of extraction of oil sands is not likely to significantly 

change and that focusing on the incremental change to greenhouse gas emissions 

violates NEPA.  IEN Mem. at 39.  They are wrong on the facts and the law.  Far 

from trivializing the greenhouse gas emissions associated with the pipeline, the 

SEIS analyzes the greenhouse gas emissions associated with extracting, refining, 

transporting, and combusting 830,000 bpd of Canadian heavy crude, which is the 

full capacity of the pipeline.  DOS 7216.  As Plaintiffs acknowledge, the SEIS 

discloses that this would result in emissions of 147 to 168 MMCO2e.  See IEN 

Mem. at 39; DOS 7231.  The SEIS does not attempt to minimize the emissions, 

even though the incremental emissions are likely to be much lower.   

 As discussed above, the SEIS compares the emissions associated with heavy 

crude from the Canadian oil sands to other current sources of crude, and the 

incremental emissions would be roughly 1.3 to 27.4 MMCO2e.  See DOS 7231-36.  

It was appropriate for the SEIS to focus on the incremental increase in greenhouse 

gas emissions.  WildEarth Guardians, 738 F.3d at 309; Barnes, 655 F.3d at 1139.  

Moreover, the Network is absolutely wrong that the SEIS characterizes that 
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amount as insignificant.  The SEIS states that this amount is equivalent to the 

emissions from 270,833 to 5,708,333 passenger vehicles, hardly trivial figures.  

DOS 7241.  The SEIS explains, based on the market analysis, that the actual 

incremental increase in emissions is likely to be less than that amount, but the 

SEIS, nevertheless, fully discloses the full potential increase in emissions.  Id.; see 

also Sierra Club, 867 F.3d at 201-02 (upholding the agency’s analysis of 

greenhouse gas emissions).         

 The Network argues that the SEIS falsely assumes that other pipeline or rail 

transportation projects would be developed in order to meet the demand to 

transport heavy crude.  See IEN Mem. at 40.  But the SEIS makes no assumptions 

in that regard.  Rather, based on the current availability of rail transportation, 

investments that have already been made to increase rail capacity, and projections 

based on rail transportation associated with other energy project, the SEIS found 

that rail transportation could meet the demand to transport the increased production 

of heavy crude from the Canadian oil sands.  See DOS 5831-49.  Because the 

conclusion that the rate of extraction would not significantly increase was based on 

a careful analysis of the data before the agency, the SEIS satisfied NEPA.12                     

                                                 
12 Montana Environmental Information Center v. U.S. Office of Surface Mining, 
274 F. Supp. 3d 1074 (D. Mont. 2017) is distinguishable because, in that case, the 
agency assumed without analysis that coal would be obtained from another source 
after the mine was exhausted.  See id. at 1098-99.   
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 Further, contrary to the Network’s arguments, an increase in transportation 

infrastructure has, in fact, occurred since the issuance of the SEIS.  As of February 

2017, CNEB estimated that rail loading capacity in Western Canada had increased 

to 1,075,000 bpd.  DOS 2502.  And in 2016, Canada announced the approval of 

Kinder Morgan’s expansion of its Trans Mountain pipeline, which would increase 

the capacity of the pipeline from 300,000 to 890,000 bpd.  Id.  The Network also 

argues that the current low price of oil (roughly $60 per barrel) could affect the 

viability of oil sands production.  As discussed in the SEIS, sustained low prices of 

below roughly $65 to $75 per barrel could affect the rate of production.  DOS 

5895; see also section II.C., supra.  But the rate of extraction of oil from the oil 

sands is likely to be effected only in a narrow range of roughly $65 to $75.  DOS 

5895-96.  Below that range, oil sands production is likely to be affected regardless 

of the availability of additional pipeline capacity.  Id.  Therefore, the pipeline is 

unlikely to significantly change the rate of extraction, which is dependent on long 

term market forces.  DOS 5896-97.    

 Finally, the Network disputes the SEIS’s finding that the pipeline would not 

increase the demand for heavy crude at U.S. refineries.  IEN Mem. at 41-42.  They 

argue that, as of 2014, the refining capacity for heavy crude exceeded the current 

levels of imports of heavy crude.  DOS 5781.  They ignore, however, that the 

relevant data and agency forecasts show that refinery demand for heavy crude is 
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projected to increase substantially in coming years independent of the Keystone 

XL Pipeline.  DOS 5786.13  The Network also asserts that the SEIS should have 

analyzed the possibility that displaced supplies of heavy crude would be exported 

elsewhere.  IEN Mem. at 42.  But the Canadian crude would replace the heavy 

crude from other sources, thus avoiding the need for imports from those sources.  

See DOS 7224-27.  While the displaced oil could be “used elsewhere,” IEN Mem. 

at 42, the purpose of the SEIS was to analyze the impacts of the Keystone XL 

Pipeline, not the world’s consumption of oil.  

4. A Specific Analysis of the Greenhouse Gas Emissions 
Associated with the Alberta Clipper Pipeline Expansion 
Was Not Required 

 The SEIS was not required to specifically analyze the greenhouse gas 

emissions associated with the Alberta Clipper Pipeline expansion.  Northern Plains 

argues that the greenhouse gas emissions associated with each pipeline were 

considered in isolation, NP Mem. at 19-24, but that was not the case.  Although the 

Keystone XL SEIS did not specifically address the greenhouse gas emissions 

associated with the Alberta Clipper Pipeline expansion—for which a presidential 

                                                 
13 Regardless of what the Network believes to be “illogical,” the analysis of the 
market conditions in the SEIS was based on an extensive analysis of the oil market, 
and therefore cases that rely on unsupported assumptions about supply and demand 
are inapposite.  See Mid States Coal. for Progress v. Surface Transp. Bd., 345 F.3d 
520, 549 (8th Cir. 2005); Sierra Club v. U.S. Dep’t of Transp., 962 F. Supp. 1037, 
1043 (N.D. Ill. 1997).   
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permit was issued after the issuance of the Keystone XL Presidential Permit—it 

did analyze cumulative greenhouse gas emissions.  That analysis was sufficient to 

satisfy NEPA.   

 The SEIS analyzes the cumulative greenhouse gas emissions associated with 

the Keystone XL Pipeline.  As discussed above, the SEIS methodically analyzed 

the greenhouse gas emissions associated with the extraction, transportation, 

refining, and combustion of the full amount of oil that could be transported through 

the pipeline and estimated the incremental increase in emissions that would result 

from the pipeline.  See DOS 7209-42.  Northern Plains simply overlooks the 

discussion of cumulative greenhouse gas emissions in the SEIS.14  The SEIS 

appropriately puts the incremental greenhouse gas emissions associated with the 

project in context, DOS 7241-42, and that was sufficient to satisfy NEPA.  See 

WildEarth Guardians, 738 F.3d at 309; Barnes, 655 F.3d at 1139.  Like the 

Network, Northern Plains also attempts to rely on the Ninth Circuit’s opinion in 

Center for Biological Diversity v. National Highway Traffic Safety Administration, 

                                                 
14 Northern Plains points to the cumulative impacts section, where other types of 
cumulative impacts are discussed, see, e.g., DOS 7266, 7343-44, but the discussion 
of cumulative greenhouse gas emissions and climate change is discussed in the 
climate change section.  See DOS 7240-42.   
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but as discussed above, the SEIS’s disclosure of the incremental greenhouse gas 

emissions associated with the project is sufficient to satisfy NEPA.15 

 The State Department was not required to specifically analyze the 

greenhouse gas emissions associated with the Alberta Clipper Pipeline expansion 

in order to satisfy NEPA.  Plaintiffs acknowledge that the SEIS for the Alberta 

Clipper Project analyzed the greenhouse gas emissions from both the Alberta 

Clipper Pipeline and the Keystone XL Pipeline.  NP Mem. at 22-23.  Because the 

analysis of the greenhouse gas emissions was subsequently conducted in the 

Alberta Clipper SEIS, there was no need for the State Department to conduct a 

separate analysis of the combined greenhouse gas emissions in the SEIS for the 

Keystone XL Pipeline.  See Ctr. for Envtl. Law and Policy v. U.S. Bureau of 

Reclamation, 655 F.3d 1000, 1010-11 (9th Cir. 2011) (finding that the Bureau of 

Reclamation did not violate NEPA because the cumulative impacts of a planned 

drawdown would be analyzed in a subsequent NEPA document); N. Alaska Envtl. 

Ctr. v. Kempthorne, 457 F.3d 969, 980 (9th Cir. 2006) (“The cumulative impacts 

of leasing in the Northeast Planning Area on the NWPA will have to be addressed 

at a later stage.”).  Accordingly, the State Department satisfied NEPA.     

                                                 
15 The State Department is not claiming that it need not analyze the cumulative 
greenhouse gas emissions associated with the project, and therefore Western Land 
Exchange Project v. U.S. Bureau of Land Management, 315 F. Supp. 2d 1068 (D. 
Nev. 2004) and Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 F.3d 
1372 (9th Cir. 1998) are inapposite. 
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 But even if the Court determines that a NEPA violation occurred, any such 

violation was harmless.  In determining whether a NEPA violation was harmless, a 

court should consider “whether the error ‘materially impeded NEPA's goals—that 

is, whether the error caused the agency not to be fully aware of the environmental 

consequences of the proposed action, thereby precluding informed decisionmaking 

and public participation, or otherwise materially affected the substance of the 

agency's decision.’”  Ground Zero Ctr. for Non-Violent Action v. United States 

Dep't of Navy, 860 F.3d 1244, 1252 (9th Cir. 2017) (quoting Idaho Wool Growers 

Ass'n v. Vilsack, 816 F.3d 1095, 1104 (9th Cir. 2016)).   

 Here, the goals of NEPA were not materially impeded, and therefore any 

error was harmless.  The Keystone XL SEIS indicated that the incremental 

greenhouse gas emissions associated with the pipeline would be 1.3 to 27.4 

MMTCO2e annually.  DOS 7241.  Subsequently, the Alberta Clipper SEIS 

indicated that the combined greenhouse gas emissions associated with both 

pipelines would be 2.1 to 49.9 MMTCO2e.  See Final SEIS for the Line 67 

Expansion Project (excerpt) at 6-86, Ex. 1.16  Both the Keystone XL SEIS and the 

Alberta Clipper SEIS also explain that the greenhouse gas emissions could vary 

depending on the extent to which Canadian heavy crude displaces other sources of 

                                                 
16 The complete SEIS for the Line 67 Expansion Project is available at: 
https://www.state.gov/e/enr/applicant/applicants/environmentalreview/index.htm.  
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oil, which sources of oil are displaced, technological advances which may lead to 

decreased greenhouse gas emissions, and other factors.  See id. at 6-86-6-89; DOS 

7231-40.  Given the range of estimated emissions, the fact that they substantially 

overlap, and the uncertainties in estimating greenhouse gas emissions, the figures 

for combined greenhouse gas emissions would have had little additional value for 

the decision maker in the context of the Keystone XL Pipeline.  Plaintiffs do not 

explain how this lack of information “materially impeded” the Under Secretary’s 

decision making process, particularly in light of the fact that the Secretary’s 

delegated representative issued a presidential permit to Enbridge for the Alberta 

Clipper Pipeline expansion after reviewing the combined emissions from both 

pipelines.  Ground Zero, 860 F.3d at 1252.  Accordingly, even if the Court finds a 

NEPA violation, the error was harmless.  See id.    

F. The State Department’s Analysis of Environmental Impacts in 
Canada Was Sufficient to Satisfy NEPA 

 The State Department was not required to conduct a NEPA analysis of the 

environmental impacts of the extraction of oil sands in Canada—an action 

conducted solely under the authority of the Canadian government.  Even if NEPA 

could be construed to require an analysis of extraterritorial impacts generally, such 

an analysis is not required here because the Keystone XL Pipeline did not cause 

the development of the Canadian oil sands.  Finally, to the extent the Court deems 
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that an analysis of impacts in Canada was required, the analysis in the SEIS of 

impacts in Canada satisfies NEPA.         

1. NEPA Does Not Require the Analysis of Impacts in Canada 
of Oil Sands Extraction 

 NEPA does not require an analysis of the environmental impacts in Canada 

of the Canadian government’s decision to allow extraction of oil from the oil 

sands.  Absent an express statement from Congress, statutes are presumed not to 

apply outside of the United States.  Morrison v. Nat’l Australia Bank Ltd., 561 

U.S. 247, 255 (2010); see also Smith v. United States, 507 U.S. 197, 204 (1993); 

Sale v. Haitian Centers Council, 509 U.S. 155, 173-74 (1993).  To overcome this 

presumption, Congress must provide “a plain statement of extraterritorial statutory 

effect.”  Astoria Fed. Savings & Loan Ass’n v. Solimino, 501 U.S. 104, 109 (1991).   

No clear statement of extraterritorial application exists in NEPA.  In 

directing that agencies prepare a report for proposed actions “affecting the quality 

of the human environment,” 42 U.S.C. 4332(2)(C), Congress did not expressly 

state that agencies were to analyze the impacts of their actions outside of the 

United States.  A separate section of the statute recognizes the “worldwide and 

long-range character of environmental problems” and encourages “international 

cooperation” on environmental issues “where consistent with the foreign policy of 

the United States.”  42 U.S.C. § 4332(2)(F).  But that section is separate and 

distinct from the section requiring the preparation of an EIS, see 42 U.S.C. § 
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4332(2)(C), and the statutory language is insufficient to overcome the presumption 

against extraterritorial application.  See Natural Res. Def. Council v. Nuclear 

Regulatory Comm’n, 647 F.2d 1345, 1367 (D.C. Cir. 1981).     

 Given the presumption against extraterritorial application of United States 

law and the lack of clear statutory language regarding the scope of the review 

beyond the United States, courts have been reluctant to construe NEPA as 

requiring the analysis of environmental impacts in foreign nations.  See Natural 

Res. Def. Council, 647 F.2d at 1367-68 (an analysis of extraterritorial impacts was 

not required for a decision to issue a license for the export of a nuclear reactor to 

the Philippines); Basel Action Network v. Mar. Admin., 370 F. Supp. 2d 57, 71 

(D.D.C. 2005) (an analysis of the environmental impacts of towing naval vessels 

containing toxic substances through international waters was not required by 

NEPA); NEPA Coal. of Japan v. Aspin, 837 F. Supp. 466, 467-68 (D.D.C. 1993) 

(the Department of Defense was not required to prepare a NEPA analysis 

regarding military installations in Japan).17  

 Executive Order 12,114 provides guidance on circumstance in which, as a 

matter of policy, agencies should analyze the impacts of their actions outside of the 

                                                 
17 See also Consejo de Desarrollo Economico de Mexicali, AC v. United States, 
438 F. Supp. 2d 1207, 1235-36 (D. Nev. 2006), vacated and remanded on other 
grounds, 482 F.3d 1157 (9th Cir. 2007); Greenpeace USA v. Stone, 748 F. Supp. 
749, 759-61 (D. Haw. 1990). 
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United States.  See Exec. Order 12,114, 44 Fed. Reg. 1,957 (Jan. 4, 1979).  The 

executive order does not create legal obligations that are enforceable in court.  Id. § 

3-1.  Significantly, it does not require an agency to analyze the impacts of a 

proposed action that may occur outside the United States where the action causing 

environmental impacts takes place in a foreign country and that foreign country is 

actively involved in the environmental review and approval of that action.  See id. 

§ 2-3(b).18  The State Department’s regulations adopt the procedures in Executive 

Order 12,114, and provide that environmental analyses should be conducted “with 

due regard for the environmental effects in the global commons and areas outside 

the jurisdiction of any nation and in foreign jurisdictions.”  22 C.F.R. § 161.12.  

 Here, the extraction of the oil from the Canadian oil sands is not being 

conducted in the global commons outside of an area under another country’s 

jurisdiction.  To the contrary, it is being conducted in Canada under the authority 

of the Canadian National Energy Board, as well as other federal and local 

governmental authorities in Canada. 19  DOS 7358-59.  The impacts that the 

                                                 
18 The executive order also expressly exempts “actions taken by the President” and 
actions of “the President or Cabinet officer when the national security or interest is 
involved.”  Executive Order 12,114 § 2-5(ii)-(iii).  Therefore, the Under 
Secretary’s issuance of the Presidential Permit for the Keystone XL Pipeline 
pursuant to the President’s delegated constitutional authority is exempt from these 
procedures. 
19 This distinguishes this case from Environmental Defense Fund, Inc. v. Massey, 
986 F.2d 528 (D.C. Cir. 1993), where the D.C. Circuit held that the National 
Science Foundation was required to analyze the impacts of incinerating waste in 
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Network claims that the State Department should have analyzed in more detail are 

the impacts of extracting oil from the oil sands in Canada, an activity under the 

control of the Canadian government.  See IEN Mem. at 29-31.  Such an analysis is 

not required by NEPA.  See, e.g., Natural Res. Def. Council, 647 F.2d at 1367-68; 

Basel Action Network, 370 F. Supp. 2d at 71-72. 

 The cases selectively relied upon by Plaintiffs either are contrary to the 

presumption against extraterritorial application of statutes or are distinguishable.20  

Government of Manitoba v. Salazar, 691 F. Supp. 2d 37 (D.D.C. 2010) involved, 

not strictly extraterritorial impacts, but the transboundary impacts (impacts that 

spread along both sides of the United States border) of a water supply project 

which could result in the transfer of foreign biota into Canadian waters.  See id. at 

49-51.  Thus, even if this decision can be reconciled with the Supreme Court cases 

regarding the extraterritorial reach of statutes, it stands only for the proposition that 

when an agency takes an action within the United States, it should analyze the 

impacts of that action occurring in the United States and along the border.  

                                                 
Antarctica because, in part, Antarctica was not a sovereign entity and the United 
States exercised some measure of legislative control over the region.  Id. at 533-37.    
20 In two early cases cited by Plaintiffs, the courts assumed, without deciding, that 
NEPA had extraterritorial reach.  See Nat’l Org. for Reform of Marijuana Laws v. 
U.S. Dep’t of State, 452 F. Supp. 1226, 1233 (D.D.C. 1978); Sierra Club v. Adams, 
578 F.2d 389, 391 n.14 (D.C. Cir. 1978).  In another, the court merely granted 
Canadian citizens the right to intervene.  See Wilderness Soc’y v. Morton, 463 F.2d 
1261, 1262-63 (D.D.C. 1972). 
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 The Southern District of California’s recent decisions in the Backcountry 

Against Dumps case involving a cross-border transmission line are internally 

inconsistent and against the weight of authority regarding the analysis of 

extraterritorial impacts under NEPA.  The court initially found that the impacts of 

a wind project in Mexico did not need to be analyzed because they were not 

directly caused by the transmission lines.  See Backcountry Against Dumps v. Chu, 

215 F. Supp. 3d 966, 980-83 (S.D. Cal. 2015).21  In a subsequent decision, the 

court reversed course and found that, because there was “a very strong causal link” 

between the transmission lines and the wind farm, the agency was required to 

analyze the impacts of the wind farm in Mexico, as well as the transboundary 

impacts of the transmission lines.  See Backcountry Against Dumps v. U.S. Dep’t of 

Energy, No. 3:12-cv-3062-L-JLB, 2017 WL 2988723, at *3-4 (S.D. Cal. Jan. 30, 

2017). 

                                                 
21 The court relied in part on a CEQ guidance memorandum issued in 1997 
(available at: https://ceq.doe.gov/guidance/guidance.html).  See Backcountry 
Against Dumps, 215 F. Supp. 3d at 981.  The guidance is not binding on other 
agencies and cannot be enforced.  See Lowry v. Barnhart, 329 F.3d 1019, 1022 
(9th Cir. 2003).  Further, the guidance makes clear that it does not apply to 
“extraterritorial actions,” meaning “U.S. actions that take place in another country 
or otherwise outside of the jurisdiction of the United States.”  Guidance Memo. at 
1.  As to actions occurring in the United States, the guidance recommends, based 
on “legal and policy considerations,” that agencies analyze the transboundary 
impacts of their actions “to the best of the agency’s ability using reasonably 
available information.”  Id. at 4.  Agencies are encouraged to “rely on available 
professional sources of information and should contact agencies in the affected 
country with relevant expertise.”  Id. at 3.          
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 Even if the court’s legal reasoning can be squared with the presumption 

against extraterritorial application of statutes, the case is distinguishable.  The 

transmission lines at issue were 1.65 miles in length and extended to a wind facility 

in Mexico roughly a mile from the border, whose sole purpose was to provide 

electricity to customers in the United States.  See Backcountry Against Dumps, 215 

F. Supp. 3d at 972.  In contrast, the impacts due to extraction of oil from oil sands 

are occurring well within Canada, not right next to the border, the extraction has 

been ongoing for many years, and the Keystone XL Pipeline would be just one of 

many conduits of oil from the oil sands.  Accordingly, Backcountry Against Dumps 

is readily distinguishable.22   

Further, in the remedy ruling in that case, the court stated that the failure to 

analyze in Mexico “seems unlikely to have caused DOE to make an incorrect 

decision” in light of the analysis that was conducted by the Mexican Ministry of 

Environmental Natural Resources.  Backcountry Against Dumps v. Perry, No. 

3:12-cv-3062-L-JLB, 2017 WL 3712487, at *3 (S.D. Cal. Aug. 29, 2017).  The 

court further stated that, on remand, the agency could incorporate the Mexican 

                                                 
22 Plaintiffs also rely on Hirt v. Richardson, 127 F. Supp. 2d 833 (W.D. Mich. 
1999), which involved a rather unique set of facts that are not applicable here.  See 
id. at 844 (finding that NEPA applied extraterritorially to the shipment of Russian 
nuclear material to Canada for a test project where the United States had control 
over the shipment, paid for the for the shipment, and was investing considerable 
resources in the project).    
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environmental analysis by reference and attach it to the EIS.  Id.  In this case, the 

SEIS already does incorporate the CNEB’s analysis and attaches the CNEB’s 

analysis.  See DOS 7358-86, 12462-705 (SEIS Appendix X).  Accordingly, even if 

this Court finds that some level of analysis of impacts in Canada was required by 

NEPA, the State Department has already conducted a sufficient analysis.     

2. Analysis of Impacts in Canada Is Not Required Because the 
Keystone XL Pipeline Is Not the Cause of the Development 
of the Canadian Oil Sands 

 Even if the analysis of the impacts of the development of oil sands in 

Canada was not beyond the extraterritorial reach of NEPA, the State Department 

would not have been required to analyze such impacts because the issuance of the 

Presidential Permit for the Keystone XL Pipeline did not have “a reasonably close 

causal connection” to the development of the Canadian oil sands.  Dep’t of Transp. 

v. Public Citizen, 541 U.S. 752, 767 (2004).23  “[W]here an agency has no ability 

to prevent a certain effect due to its limited statutory authority over the relevant 

actions, the agency cannot be considered a legally relevant ‘cause’ of the effect.”  

                                                 
23 Because the Supreme Court determined in Public Citizen that “but for” causation 
is insufficient to require NEPA analysis, the court’s analysis in the Border Power 
Plant case relying on a “but for” standard is no longer valid.  See Border Power 
Plant Working Group v. Department of Energy, 260 F. Supp. 2d 997, 1017 (S.D. 
Cal. 2003).  The case is also distinguishable because, for one of the power plants in 
Mexico, the transmission lines were the only means to transmit the plant’s power.   
Id. at 1017.  That is not the case here because, as discussed in section II.C., supra, 
there are multiple means of transporting oil from the oil sands.  DOS 5803-30.   
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Id. at 770.  The Canadian government is solely responsible for the approval and 

oversight of the development of the oil sands in Canada.  DOS 7369-80.  Further, 

the demand for heavy crude, not any one transportation project, is driving the 

development of the oil sands.  DOS 5890-93.  Therefore, the issuance of the 

Presidential Permit for the Keystone XL Pipeline is not a proximate cause of oil 

sands production.  See Sierra Club v. Clinton, 746 F. Supp. 2d 1025, 1045-46 (D. 

Minn. 2010) (an analysis of the impacts of oil sands extraction in Canada was not 

required because there was not a “sufficient causal relationship” between the 

issuance of a Presidential Permit for the Alberta Clipper Pipeline and oil sands 

production).      

3. Even if the Court Determines that an Analysis of Impacts in 
Canada Was Required, the Analysis in the SEIS Is 
Sufficient 

 To the extent the Court finds that an analysis of extraterritorial impacts was 

required, the State Department has fulfilled any such requirement through its 

analysis in the SEIS.  As a matter of policy, and consistent with the goals of 

Executive Order 12,114, the SEIS contains a reasonable analysis of the impacts in 

Canada of oil sands extraction.  DOS 7358.  As discussed above, an analysis of 

impacts outside the United States was not required by the executive order because 

oil sands production is occurring under the authority of the Canadian government.  

See Exec. Order 12,114 § 2-3(b).  Nevertheless, based on the numerous comments 
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that it received regarding the impacts of oil sands extraction, the State Department 

decided to include an analysis of such impacts.  DOS 7358, 7369.   

Consistent with Executive Order 12,114, the State Department included a 

“concise review[] of the environmental issues involved.”  Exec. Order 12,114 § 2-

4(iii).  The SEIS summarizes the key findings of the environmental review of the 

pipeline conducted by the Canadian National Energy Board, discusses the 

environmental issues associated with oil sands production, provides statistics 

regarding oil sands extraction and monitoring data, and discloses the impacts of oil 

sands production on various resources, including bird species, forests, and 

aboriginal groups.  DOS 7358-81.  While not required by NEPA, this analysis is 

more than sufficient to address any requirement of NEPA, should the Court find 

that NEPA requires analysis of extraterritorial impacts. 

 In sum, the State Department satisfied NEPA with respect to impacts 

occurring outside of the United States.  

G. The SEIS Adequately Analyzes the Potential Environmental 
Impacts of the Project and Mitigation and Appropriately 
Responds to Comments 

 The Network raises various NEPA arguments, see IEN Mem. at 32-38, 42-

45, none of which have merit. 
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  1. Hydrologic Impacts 

 The SEIS contains a reasonable analysis of impacts to hydrologic resources, 

i.e., surface water and groundwater.  The Network claims that the SEIS does not 

appropriately analyze such impacts, see IEN Mem. at 32-35, but their arguments 

either ignore or misrepresent the applicable analysis in the SEIS.  Those arguments 

are addressed below. 

 First, the Network claims that the SEIS does not evaluate the risks to water 

resources from diluted bitumen (“dilbit”).  IEN Mem. at 32.  They are incorrect.  

As explained in the response to comments and in the SEIS, the U.S. EPA’s 

Hydrocarbon Spill Screening Model was used to evaluate potential impacts to 

groundwater.  DOS 7117, 7852.  It is intended for evaluating a “light non-aqueous 

phase liquid,” in other words, “crude oil.”  DOS 7852.  The model was developed 

as a “practical, though approximate, tool” to evaluate impacts to water resources, 

and the Network has not shown that the modeling was faulty in any way.  Id.  The 

SEIS also contains extensive analysis of potential spills of crude oil on water 

resources, DOS 6732-66, and also focuses on dilbit, in particular.  DOS 6743.  This 

was sufficient to satisfy NEPA. 

 Second, the Network claims that the SEIS does not sufficiently analyze 

potential impacts to water resources in Holt County and the Northern Plains 

Aquifer System, claiming that the SEIS lacked adequate information.  IEN Mem. 
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at 32-33.  The Network is, again, incorrect.  The SEIS contains a thorough analysis 

of local water supplies and the Northern High Plains Aquifer.  DOS 6245-70, 

6739-49.  Cherry-picking from the SEIS, the Network argues that there is 

insufficient information “related to large-scale petroleum releases . . . for the 

alluvial aquifers or [the Northern High Plains Aquifer System].”  DOS 6746.  But 

that is because historically there was no such spill into these aquifers.  See id.  In 

lieu of such data, the SEIS relies on modeling and information on spills in other 

areas.  DOS 6741-49.  This analysis satisfied NEPA.   

 Third, the Network claims that the SEIS does not sufficiently analyze 

impacts to wells in rural areas and community water supplies.  IEN Mem. at 34.  

To the contrary, the SEIS specifically analyzes impacts to wells and water 

supplies.  DOS 6257-70, 6748-49.24  They also question the 10-mile scope of the 

impacts analysis for surface water.  DOS 6749.  But the SEIS explains that a 10-

mile impact zone was chosen because its modeling showed that impacts to 

sensitive resources could be felt 10 miles downstream.  DOS 6750; see also      

DOS 7113-19, 12056-137 (App. P), 12308-15 (App T).  The SEIS explains that tar 

                                                 
24 The Network claims that there are “unrecorded and unsealed wells” that were 
not accounted for, IEN Mem. at 34, but the SEIS address 523 wells in Montana, 
105 wells in South Dakota, and 2,398 wells in Nebraska within a mile of the 
project corridor.   DOS 6748.  It is the Plaintiffs’ burden to show that there were 
other wells that were not analyzed, and they have failed to do so.  Further, any 
unrecorded wells within a mile of the project corridor would have similar impacts 
to those described in the SEIS.     
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balls form when the water soluble constituents of the oil are removed and the oil 

mixes with rocks and sediment and become dense and sticky, and the oil is 

therefore less mobile.  DOS 7106, 7118.  Therefore, the SEIS reasonably explained 

that tar balls, which might migrate farther than 10 miles, would not have 

widespread impacts on surface water.  DOS 6750.  The modeling in the SEIS is 

entitled to deference and should be upheld.  See Marsh v. Or. Natural Res. 

Council, 490 U.S. 360, 378 (1989) (“an agency must have discretion to rely on the 

reasonable opinions of its own qualified experts . . .”); see also Tri-Valley CAREs 

v. U.S. Dep’t of Energy, 671 F.3d 1113, 1126 (9th Cir. 2012); Sierra Forest Legacy 

v. Sherman, 646 F.3d 1161, 1182-83 (9th Cir. 2011).    

 Finally, Plaintiffs claim that the impacts to the Assiniboine and Sioux Rural 

Water Supply System and the crossing of the Missouri River below Fort Peck Dam 

were not sufficiently analyzed.  IEN Mem. at 34-35.  This too is incorrect.  As for 

the Water Supply System, the SEIS explains that the chance of a spill reaching the 

water supply is remote because the intake to the Water Supply System is 70 miles 

away from the project area.  DOS 6750.25  The Network also claims that the SEIS 

does not analyze the impacts associated with a catastrophic failure of the Fort Peck 

                                                 
25 Relying on the Declaration of Bill Whitehead, the Network claims that the 
intakes for the Water Supply System are closer than 70 miles.  See IEN Mem. at 35 
n.3.  But Plaintiffs may not rely on extra-record evidence to support their merits 
arguments.  See San Luis & Delta-Mendota Water Auth. v. Locke, 776 F.3d 971, 
993 (9th Cir. 2014).  
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Dam.  NEPA does not require an agency to evaluate the impacts of outcomes that 

are remote and speculative.  See Ground Zero Ctr. for Non-Violent Action v. U.S. 

Dep’t of the Navy, 383 F.3d 1082, 1089-90 (9th Cir. 2004).  The Network further 

argues that the SEIS “dismisses the risk of contamination,” but the extensive 

analysis in the SEIS belies that assertion.  DOS 6739-66, 7066-187. 

 In sum, the SEIS’s analysis of potential impacts to water resources satisfies 

NEPA.                        

  2. Cultural Resources and Environmental Justice 

 The SEIS contains an appropriate analysis of impacts to cultural resources 

and environmental justice.  Thorough literature reviews and field surveys were 

conducted to identify cultural resources within the area of the pipeline that might 

be affected by construction or operation.  See DOS 6520-53.  In accordance with 

Section 106 of the NHPA multiple federal agencies and the state historic 

preservation officers (“SHPO”) of six states entered into a Programmatic 

Agreement to govern the identification of historic properties and consultation 

regarding potential adverse effects to such properties and mitigation to avoid such 

effects.  DOS 6553-54.  The State Department consulted with the SHPOs, several 

Indian tribes, federal agencies, and state and local governments regarding cultural 

resources.  DOS 6554-62. 
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 The SEIS identifies 194 cultural resources areas within the project footprint 

that may be affected by the project.  DOS 7000.  Of those, 25 are eligible for 

inclusion on the National Register of Historic Places, and 14 have not yet been 

evaluated for inclusion on the Register.  DOS 7000-01, 7006-18.  The SEIS 

analyzes potential impacts to each of the identified cultural resources.  DOS 7004-

20.  This analysis meets the requirements of NEPA.  See Summit Lake Paiute Tribe 

of Nev. v. U.S. Bureau of Land Mgmt., 496 F. App’x. 712, 716 (9th Cir. 2012) 

(analysis of impact to traditional cultural properties complied with NEPA); Te-

Moak Tribe of W. Shoshone of Nev. v. U.S. Dep’t of the Interior, 608 F.3d 592, 

600-01 (9th Cir. 2010) (analysis of cultural resources complied with NEPA).  The 

Plaintiffs fail to identify any impacts to cultural resources that have not been 

analyzed.   

Plaintiffs argue that over 1,000 acres remain had not yet been surveyed for 

cultural resources as of 2013, but the SEIS clearly explains that the surveys are 

“ongoing” and that TransCanada “is required to complete cultural surveys on all 

areas that would be potentially impacted by the proposed Project.”  DOS 6522.  

Using the results of the cultural resources surveys and in accordance with the 

Programmatic Agreement, the State Department will work with TransCanada and 

the other consulting parties to avoid, minimize, and, where necessary, mitigate 

harm to cultural resources along the pipeline route.  DOS 7001-04.  The mitigation 
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plan is developed to a reasonable degree and therefore satisfies NEPA.  Robertson, 

490 U.S. at 352; Bering Strait Citizens for Responsible Res. Devel. v. U.S. Army 

Corps of Eng’rs, 524 F.3d 938, 950 (9th Cir. 2008).   

 Similarly, the Network fails to identify any gaps in the consideration of 

environmental justice concerns.  As an initial matter, compliance with Executive 

Order 12,898, 59 Fed. Reg. 7,629 (Feb. 11, 1994) is not judicially enforceable.  

Morongo Band of Mission Indians v. FAA, 161 F.3d 569, 575 (9th Cir. 1998).  

Even if the Court considers the claim, however, it lacks merit because the SEIS 

takes a hard look at potential environmental impacts to low-income and minority 

populations under NEPA and consistent with Executive Order 12,898.  The SEIS 

identifies minority and low-income populations who may be disproportionately 

impacted by the construction and operation of the pipeline.  DOS 6492-515.  The 

SEIS then analyzes the potential impacts to these communities and mitigation to 

avoid and minimize such impacts, including communication with affected 

communities about the construction schedule and emergency response plans.  DOS 

6969-75.  This analysis satisfies NEPA.  Although the Network implies that the 

project may not go forward if low-income or minority populations would be 

disproportionately affected, that is incorrect because it is well established that 

NEPA requires analysis of potential environmental impacts, but “does not mandate 
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particular results.”  Robertson, 490 U.S. 350.  Accordingly, the Network’s 

arguments should be rejected.               

  3. Mitigation 

 The analysis of mitigation in the SEIS satisfies NEPA.  NEPA requires only 

that mitigation be developed and analyzed to a reasonable degree.  Bering Strait 

Citizens, 524 F.3d at 950; Wetlands Action Network v. U.S. Army Corps of Eng’rs, 

222 F.3d 1105 (9th Cir. 2000).  In order to meet the requirements of NEPA, 

“mitigation must be discussed in sufficient detail to ensure that environmental 

consequences have been fairly evaluated.”  City of Carmel-by-the-Sea, 123 F.3d at 

1154 (internal quotations and citation omitted).  The SEIS meets these 

requirements. 

 The Network claims that mitigation for potential oil spills was inadequately 

addressed, IEN Mem. at 42-43, but they ignore the lengthy discussion of safety 

measures and mitigation in the SEIS, including special conditions developed by the 

Pipeline and Hazardous Material Safety Administration (“PHMSA”) that are 

designed to avoid and mitigate the risks associated with oil spills.  DOS 7157-86, 

12800-39 (App. Z).  Therefore, this claim should be rejected.  The Network also 

claims that mitigation for the tailings ponds in Canada is insufficient.  IEN Mem. 

at 43.  As discussed above, the State Department has no authority to regulate 

Canadian oil sands production, and to the extent that any analysis of extraterritorial 

Case 4:17-cv-00031-BMM   Document 165   Filed 03/30/18   Page 70 of 122



55 
 

impacts was required, the analysis in the SEIS satisfied NEPA.  See Section II.F., 

supra. 

  4. Responses to Comments 

 The State Department appropriately responded to comments submitted 

during the NEPA process.  To satisfy NEPA, an agency must consider public 

comments received and may respond in a number of ways, including making 

appropriate changes to the EIS or explaining why comments do not warrant such 

changes.  40 C.F.R. § 1503.4(a).  An agency should attach comments to the final 

EIS, unless the comments are “exceptionally voluminous,” in which case they may 

be summarized.  Id. § 1503.4(b).  “[A]n agency’s obligation to respond to public 

comment is limited,” and “[n]ot every comment need be published in the final 

EIS.”  Block, 690 F.2d at 773.  An agency should, however, provide “meaningful 

reference” to opposing views expressed in comments.  Id.  The SEIS satisfied these 

requirements. 

 The voluminous comments on the Draft SEIS were reviewed and addressed 

in two lengthy appendices to the SEIS.  DOS 7716-9353.  The State Department 

organized the comments by subject matter and provided substantive responses on 

each of them.  DOS 7720-906.  The Network complains that comments were 

grouped in this manner, but there is nothing improper about grouping comments 

for purposes of responding.  IEN Mem. at 45.  The Network’s claim that the 
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responses were not responsive to the comments received, id. at 44-45, is belied by 

the record.  For example, Plaintiffs claim that the State Department did not 

adequately respond to a comment regarding the use of fossil fuels.  IEN Mem. at 

44 (citing DOS 7772-73).  In response, the SEIS states that alternatives to fossil 

fuels, “including different energy sources and energy conservation” were 

considered in the SEIS.  DOS 7773.  The record shows the State Department 

diligently considered substantive comments and acknowledged opposing 

viewpoints, which was more than sufficient to satisfy NEPA.  See Sierra Forest 

Legacy, 646 F.3d at 1183 (“In sum, the SEIS dedicates over 120 pages to raising 

and meaningfully responding to public critiques.  That is all that NEPA requires.).           

H. The State Department Did Not Violate NEPA Due to an Alleged 
Conflict of Interest 

 The Network claims that the contractor selected to prepare the SEIS, Energy 

Resources Management (“ERM”) had a conflict of interest and therefore the State 

Department violated NEPA.  See IEN Mem. at 45 (citing 40 C.F.R. § 1506.5(c)).  

In February 2014, the U.S. Departments of State’s Office of Inspector General 

(“OIG”) issued a report evaluating the claims that ERM had a conflict of interest 

based on the fact that some of its employees had worked for TransCanada in the 

past and the allegation that ERM had failed to disclose that fact.  See OIG Report 
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(Feb. 2014), Ex. 2.26  The Office of Inspector General found that the State 

Department had followed the appropriate procedures for selecting a contractor and 

that the process used to identify conflicts of interest was effective.  See id. at 12-

21.  Specifically, the report addressed the allegations that ERM employees had 

previously worked for TransCanada, the fact that ERM had listed itself as an 

“energy concern” in its application, ERM’s prior work for TransCanada, and 

ERM’s work for other energy companies involved in oil sands production.  See id. 

at 18-21.  The report found that the State Department had followed the proper 

procedures and that its conclusion that there was not conflict of interest was 

reasonable.  Id. at 2-3, 21; DOS 12482-83.  Further, Plaintiffs have offered no basis 

to conclude that the alleged conflict of interest affected the “integrity of the NEPA 

process.”  Ctr. for Biological Diversity v. Fed. Highway Admin., 290 F. Supp. 2d 

1175 (S.D. Cal. 2003).  Accordingly, no NEPA violation occurred.       

I. The State Department Is Not Required to Prepare an Additional 
Supplemental NEPA Analysis 

 The State Department is not required to prepare an additional supplemental 

NEPA analysis.  A supplemental EIS is required if an “agency makes substantial 

changes in the proposed action that are relevant to environmental concerns” or if 

there “are significant new circumstances or information relevant to environmental 

                                                 
26 The OIG Report was not included in the State Department’s record, but will be 
added to the record in light of the Network’s claim.     
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concerns and bearing on the proposed action or its impacts.”  40 C.F.R. § 

1502.9(c).  In order for supplementation to be required, new information must be 

significant either with respect to the nature of the project or its environmental 

impacts.  See 40 C.F.R. § 1502.9(c).  An agency is not required to “supplement an 

EIS every time new information comes to light after the EIS is finalized.”  Marsh, 

490 U.S. at 373.  A supplement is only required if there is major federal action left 

to occur and “the new information is sufficient to show that the remaining action 

will ‘affect the quality of the human environment’ in a significant manner or to a 

significant extent not already considered.”  Id. at 374 (quoting 42 U.S.C. § 

4332(2)(C) (brackets omitted)); see also N. Idaho Cmty. Action Network v. U.S. 

Dep’t of Transp., 545 F.3d 1147, 1157 (9th Cir. 2008); Westlands Water Dist., 376 

F.3d at 873.   

 A supplemental EIS is not required because Plaintiffs have not come 

forward with significant information warranting additional NEPA analysis.  And as 

to information that was not available until after the national interest determination, 

no supplemental EIS is required because there is no pending action before the State 

Department that constitutes major federal action. 

1. A Supplemental NEPA Analysis Was Not Required Prior to 
the Under Secretary’s National Interest Determination 

 Northern Plains argues that new information regarding oil markets, 

transportation of crude oil by rail, oil spills, and greenhouse gas emissions require 
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the preparation of a supplemental EIS.  NP Mem. at 25-34.  Each are addressed 

below. 

   a. Change in Oil Markets 

 Northern Plains argues that the decrease in oil prices was not considered in 

the SEIS, and therefore additional analysis is required.  This argument fails for 

multiple reasons.  The SEIS did not “assume” that the price of oil would stay 

within the $100 to $140 per barrel range.  NP Mem. at 27.  To the contrary, the 

SEIS analyzes a low oil price scenario in which long term oil prices remain below 

$65 to $75 per barrel.  DOS 5884.  The analysis found that, in that scenario, the 

existence of a new cross-border pipeline would not affect profitability, but 

sustained low prices could cause lower production regardless of pipeline capacity.  

DOS 5884, 5895-97.  Due to the cost differential between pipeline and rail 

transportation, production would be most sensitive to pipeline capacity in the $65 

to $75 range, but below $65 per barrel, production would be likely to be 

constrained regardless of new pipeline capacity.  DOS 5896.  Accordingly, the 

SEIS does analyze the impacts of low oil prices and their impacts on production.   

 The Record of Decision addresses the change in oil prices and discusses the 

analysis of the low price scenario in the SEIS.  DOS 2502-04.  It notes that since 

the publication of the SEIS, the price of crude oil had dropped from $98 to $48, 

and that the Energy Information Agency (“EIA”) expected a relatively balanced oil 
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market for the next two years.  DOS 2503.  It also explains that broader 

macroeconomic trends drive the oil markets more than short term price 

fluctuations.  Id.  Further, recent market reports indicate the oil sands production 

costs have fallen, and the EIA predicts a 340,000 bpd growth in Canadian crude oil 

production through 2018.  DOS 2503-04.  Thus, the State Department concluded 

that, despite the short term fluctuations in oil prices, production of Canadian heavy 

crude is expected to grow.  DOS 2504.  The analysis in the Record of Decision 

shows that the State Department reasonably considered new information regarding 

oil prices and concluded that it did not significantly change the market analysis in 

the SEIS.          

 Moreover, Plaintiffs fail to explain how the new information on oil prices 

has undermined the analysis of environmental impacts in the SEIS.  They argue 

that the analysis of greenhouse gas emissions needs further analysis, but the SEIS 

already analyzes the total lifecycle greenhouse gas emissions associated with 

extracting, transporting, refining, and combusting the full capacity of the Keystone 

XL Pipeline, 830,000 bpd.  DOS 7241.  A reduction in the price of oil will not 

result in increased emissions, and if anything, the emissions from oil sands 

production will less than the amount estimated in the SEIS.  Therefore, a 

supplemental EIS to analyze the environmental impacts of the changes in oil price 

is not required.  N. Idaho Cmty. Action Network, 545 F.3d at 1157-58 (a 
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supplemental EIS was not required where changes to the project “did not 

significantly impact the environment in a way not previously considered”); see 

also Idaho Wool Growers, 816 F.3d at 1106-07.  

   b. Transportation of Crude Oil by Rail 

 Northern Plains argues that there is new information regarding the 

transportation of crude oil by rail.  NP Mem. at 29-31.  Specifically, they argue that 

the projections regarding the increase in rail transportation in the SEIS have not 

been borne out over the past three years.  See id.  Plaintiffs fail to show that any 

differences between the projections in the SEIS and recent data are significant.  

The SEIS projected that Canadian rail loading capacity would increase from 

700,000 bpd in 2013 to 1.1 million by the end of 2014.  DOS 5805.  As indicated 

in the Record of Decision, current rail loading capacity was estimated to exceed 

1,075,000 bpd—not significantly different from what the SEIS projected.  DOS 

2504.  Plaintiffs also point to new regulations regarding oil trains, which could lead 

to increased costs for rail transportation.  NP Mem. at 30.  The State Department 

considered the new regulations and determined that any changes in transportation 

costs would be marginal.  DOS 2504-05.  Accordingly, the Plaintiffs have failed to 

demonstrate that there is any significant new information regarding rail 

transportation that was not already considered in the SEIS. 
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 Moreover, even if they had identified such information, that have failed to 

explain how that information reveals significant information regarding 

environmental impacts that were not already considered in the SEIS.  Even if there 

were no new rail transportation capacity, meaning that the Keystone XL Pipeline 

would be responsible for increasing the Canadian oil sands production by 830,000 

bpd, the greenhouse gas emissions associated with such production were already 

analyzed in the SEIS.  DOS 7241.  Accordingly, no supplemental EIS is required.  

See, e.g., Idaho Wool Growers, 816 F.3d at 1107. 

   c. Oil Spills 

 Information regarding oil spills does not require a new supplemental EIS.  

Northern Plains argues that the frequency of oil spills analyzed in the SEIS 

requires new analysis based on the spills that have occurred along the original 

Keystone Pipeline.  See NP Mem. at 31.  The SEIS, however, already discusses the 

fact that the Keystone Pipeline leaked 12 times in the first year.  DOS 7096-97.  

These incidents involved “discrete elements of the pipeline system (i.e., pumping 

stations, mainline valves); none involved mainline pipe or tanks.”  DOS 7096.  

Additionally, 11 of the 12 incidents were small spills (eight of which were less 

than one barrel), “and were contained entirely on the operator’s property and 

Case 4:17-cv-00031-BMM   Document 165   Filed 03/30/18   Page 78 of 122



63 
 

remediated.”  Id.  There was one medium-sized spill, which was addressed within 

hours and remediated in nine days.  Id.  DOS 7096.27   

Even considering those spills, based on data compiled by PHMSA from 

2002 through August 2013, the risk of a spill of any kind remains exceedingly low.  

DOS 7080-87; see also DOS 7088-95 (discussion of historical incident data); DOS 

11312-37 (App. K, Historical Pipeline Incident Analysis); DOS 12056 (Pipeline 

Risk Assessment and Environmental Consequence Analysis by Keystone).  

Accordingly, the Plaintiffs are wrong that the State Department’s analysis of the 

spill incident rate in the SEIS is inadequate.  Further, the SEIS fully analyzes the 

potential impacts of oil spill leaks.  DOS 6604-42, 7066-194.28  Plaintiffs fail to 

show that there is new information that shows that oil spills will “significantly 

                                                 
27 Plaintiffs also argue that since the SEIS was published, there have been 
additional spills of 400 and 5,000 barrels, respectively.  NP Mem. at 31; see also 
Prange Decl. Ex. B at 4 (ECF No. 141-2).  The 5,000-gallon spill occurred on 
November 16, 2017, after the Record of Decision was issued, and therefore no 
supplemental EIS is required because there is pending action before the State 
Department that constitutes major federal action.  See section II.I.2., infra.  In any 
event, given the analysis in the SEIS of over a decade of spill incident data and full 
analysis of the environmental impacts of oil spills of all sizes, no supplemental EIS 
is required.   
28 Plaintiffs argue that the SEIS “predicts no more than 1.1 spills from Keystone 
XL every ten years.”  NP Mem. at 31.  The record, however, does not support their 
assertion.  The document they cite is a report prepared by TransCanada, which 
estimates 2.2 spills over ten years.  DOS 12067.  The SEIS contains an extensive 
analysis of historical spill data, but it does not make a prediction about spills for 
the Keystone XL Pipeline.  DOS 7075-102. 
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impact the environment in a way not previously considered.”  N. Idaho Cmty. 

Action Network, 545 F.3d at 1157-58. 

 The Network also claims that a 2016 study by the National Academy of 

Sciences (“NAS”) regarding cleanup of dilbit requires supplemental analysis.  NP 

Mem. at 32-33.  The SEIS, however, already contains an extensive analysis of the 

specific issues associated with cleaning up dilbit, as opposed to other crude oils.  

DOS 6608-29, 7105-19.  The NAS study contains recommendations for oil spill 

responses and training with respect to dilbit.  DOS 1395-97.  As explained in the 

Record of Decision, additional supplemental analysis is not necessary to address 

the NAS study because the SEIS already analyzes mitigation extensively and sets 

forth 57 special conditions recommended by PHMSA, 2 additional special 

conditions, and 46 additional mitigation measures.  DOS 2506-07; see also DOS 

7157-86, 9422-65 (App. B, Potential Releases and Pipeline Safety), 12800-39 

(App. Z, Compiled Mitigation Measures).  Plaintiffs point to no mitigation that has 

not already been analyzed in the SEIS.   

 Further, the response plans for the existing Keystone Pipeline have proven 

effective at detecting and quickly remediating the spills that have occurred.  DOS 

7173-74.  One of the PHMSA conditions requires that the pipeline be inspected 

after construction to ensure that segments of the pipe have not been dented or 

misshapen during construction.  DOS 7174-75.  The State Department has also 
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analyzed the problems that led to the spill of an Enbridge pipeline in the 

Kalamazoo River, the environmental impacts of that spill, and the methods used to 

remediate the spill.  DOS 7176-78.  The State Department has already analyzed, 

for example, the need to use vacuum excavation, dredging, or other techniques to 

remove bitumen from water bodies, DOS 7177, methods that were discussed in the 

NAS study.  DOS 1460.  Plaintiffs point to no environmental impacts or mitigation 

methods that are significantly different from those that were already analyzed.    

   d. Greenhouse Gas Emissions 

 Northern Plains argues that the State Department’s EIS for the Alberta 

Clipper Pipeline contains new information on greenhouse gas emissions that 

should be evaluated in a new supplemental EIS.  As explained in the Record of 

Decision, for the Alberta Clipper Pipeline, the State Department used the 

Greenhouse Gases, Regulated Emissions, and Energy Use in Transportation 

(“GREET”) model to analyze greenhouse gas emissions.  DOS 2501.  The GREET 

model results in estimates of greenhouse gas emissions that are 5-20% higher than 

its prior model, due primarily to the fact that the GREET model assumes that coke 

(a byproduct of oil sands extraction) would not displace the use of coal in oil sands 

extraction.  DOS 2501 & n.1.  Thus, the GREET model estimates that a barrel of 

Canadian crude results in emissions of 584 CO2-eq per barrel, whereas the model 

for the SEIS estimated the emissions as 485-555 CO2-eq per barrel.  Id.  
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 The difference between the two models, which was fully disclosed in the 

Record of Decision, does not show that an additional analysis of greenhouse gas 

emissions is necessary.  Plaintiffs assert, without authority, that a 5-20% increase 

in estimated emissions is significant new information about the environmental 

impacts warranting an additional NEPA analysis.  As explained in the Record of 

Decision, this difference could be an over estimate, depending on the extent to 

which coke displaces coal as an energy source for oil sands production.  DOS 2501 

n.1.  Further, the estimate is likely to overstate the overall impact of the Keystone 

XL Pipeline because the pipeline is not expected to have a substantial effect on the 

rate of extraction of the oil sands and therefore is not likely to result in a full 

830,000 bpd increase in production.  DOS 2501-02.  Accordingly, Plaintiffs have 

failed to show that a supplemental EIS is necessary to analyze greenhouse gas 

emissions.  N. Idaho Cmty. Action Network, 545 F.3d at 1157-58.      

2. A Supplemental NEPA Analysis Was Not Required After 
the Under Secretary’s Determination 

 As for information that became available after the Under Secretary’s 

determination, no supplemental EIS is required because there is no pending action 

before the State Department that constitutes major federal action.  Whether an 

SEIS is required “turns on the value of the new information to the still pending 

decisionmaking process.”  Ctr. for Biological Diversity v. Salazar, 706 F.3d 1085, 

1095 (9th Cir. 2013) (quoting Marsh, 490 U.S. 360, 374 (1989).  Once an agency 
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makes a decision to approve a particular plan or permit, there is no major federal 

action left to occur.  See id.; Cold Mountain v. Garber, 375 F.3d 884, 894 (9th Cir. 

2004).  Merely because an agency continues to be involved in a project in an 

oversight capacity and may make ministerial decision to ensure compliance with 

the parameters of its decision does not mean that major federal action remains.  See 

Ctr. for Biological Diversity, 706 F.3d at 1095-96.  

 Here, the Under Secretary made the decision to issue the Presidential Permit 

for the Keystone XL Pipeline on March 23, 2017.  DOS 2520.  There is no further 

action for the Under Secretary to take and therefore there is no major federal action 

left to occur, and no supplemental NEPA analysis is required. 29 See id., 706 F.3d 

at 1096; see also S. Utah Wilderness All. v. Office of Surface Mining Reclamation 

and Enforcement, No. 2:07-CV-678 DAK, 2008 WL 4912058, at *12 (D. Utah 

2008), aff’d on other grounds, 620 F.3d 1227 (10th Cir. 2010). 

 Even if the Court determines that there is major federal action left to occur, 

the information offered by Plaintiffs does not rise to the level of significance that 

would require a supplemental EIS.  As to the cumulative greenhouse gas emissions 

                                                 
29 The Presidential Permit requires that TransCanada inform the State Department 
if TransCanada makes a “substantial change in the United States facilities,” which 
are defined to include only the 1.2 mile border segment.  DOS 2485-86.  The mere 
fact that TransCanada has an ongoing duty to notify the State Department about 
changes at the border does not mean that there is major federal action left to occur.  
Ctr. for Biological Diversity, 706 F.3d at 1095-96.  
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associated with the Alberta Clipper and Keystone XL Pipelines, as discussed in 

section II.E.4., supra, the difference in the range of emissions analyzed for 

Keystone XL (1.3 to 27.4 MMTCO2e annually) and for Alberta Clipper (2.1 to 

49.9 MMTCO2e) are not so great that they are likely to result in materially 

different analysis.  Further, the analysis of the cumulative emissions associated 

with both pipelines has already been conducted, and therefore there would be no 

purpose in requiring the State Department to do an additional analysis of the same 

kind.  See Ctr. for Envtl. Law and Policy, 655 F.3d at 1010-11. 

 As for the revised route through Nebraska, while the State Department has 

no duty to conduct a supplemental EIS because it has no action left to take, it is has 

initiated the process for conducting an analysis of the revised route to support 

BLM’s right-of-way decision.  See Decl. of Jill Reilly (“Reilly Decl.”) ¶ 6.  

Therefore, this analysis is being conducted, and the Court will have the opportunity 

to review it in the context of Plaintiffs’ challenge to BLM’s right-of-way decision.   

 Accordingly, no supplemental EIS is required. 

III. The Claim that the State Department Did Not Give a Reasoned 
Explanation for Its Policy Change Is Not Legally Cognizable and Lacks 
Merit 

 Plaintiffs’ claim that the Under Secretary’s decision was a policy change 

without adequate explanation, see NP Mem. at 37-43; IEN Mem. at 63-64, is not 

cognizable under the APA because that decision was committed to the Under 
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Secretary’s discretion by law and because the Ninth Circuit does not recognize a 

stand-alone APA claim.  Even if the Court considers the claim on the merits, it 

should be rejected because the Under Secretary reasonably explained the basis for 

his decision. 

A. The Under Secretary’s National Interest Determination Was 
Committed to Agency Discretion by Law 

 As discussed in section I, supra, Defendants believe that all of the claims 

against the State Department should be dismissed, inter alia, on the basis that the 

Under Secretary’s decision was committed to agency discretion by law.  Even if 

the Court disagrees that all of the claims should be dismissed on this basis, it 

should find that Northern Plains’ claim challenging the rationale for the Under 

Secretary’s decision fails because the decision was committed to the agency’s 

discretion by law and therefore is not reviewable under the APA.  See 5 U.S.C. § 

701(a)(2).  As the D.C. Circuit explained in a case involving a presidential permit 

for an international bridge, the direction from the President in Executive Order 11, 

423, which is identical in relevant part to Executive Order 13,337, to issue a permit 

if it “would serve the national interest” leaves no standard for a court to apply.  

Detroit Int’l Bridge Co., 883 F.3d at 903; see also Int’l Brotherhood of Teamsters 

v. U.S. Dep’t of Transp., 861 F.3d 944, 955 (9th Cir. 2017) (an action is committed 

to agency discretion by law if the governing “statute is drawn so that a court would 
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have no meaningful standards against which to judge the agency’s exercise of 

discretion”) (quoting Heckler v. Chaney, 470 U.S. 821, 830 (1985)).  

Further, the D.C. Circuit explained that “[i]n the foreign affairs arena, the 

court lacks a standard to review the agency action,” and a national interest 

determination for a presidential permit is one that is “rife with executive discretion 

in an area that the U.S. Constitution principally vests in the political branches.  

Detroit Int’l Bridge, 883 F.3d at 903-04.  A national interest determination using 

an identical standard under a closely related executive order is the one at issue in 

this case, and therefore the Court should find that the Under Secretary’s 

determination is committed to agency discretion by law.  Id.        

B. The Ninth Circuit Does not Recognize a Stand-Alone APA Claim 

 The Plaintiffs’ APA claim is not legally cognizable because the Ninth 

Circuit does not recognize a stand-alone APA claim.  Plaintiffs argue that the State 

Department violated the principle that an agency must provide a reasoned 

explanation for a change in policy.  See NP Mem. at 37 (citing Motor Vehicles 

Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins., 463 U.S. 29, 43 (1983) and 

FCC v. Fox Television Stations, 556 U.S. 502, 515 (2009).  That principle only 

applies, however, when there is substantive statute against which to judge whether 

the agency’s policy change was reasonable.  See Int’l Brotherhood of Teamsters, 

861 F.3d at 955 (“[A]rbitrary and capricious review does not apply in the absence 
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of a statutory benchmark against which to measure an agency’s exercise of 

discretion.”).   

 The APA provides a cause of action where a person has suffered a “legal 

wrong because of agency action, or [has been] adversely affected or aggrieved by 

agency action within the meaning of a relevant statute . . . .”  5 U.S.C. § 702 

(emphasis added); see also Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 883 

(1990).  Absent a statute with substantive standards, judicial review is precluded 

because there is no “law to apply” and “no meaningful standard against which to 

judge the agency’s exercise of discretion.”  Or. Natural Res. Council v. Thomas, 

92 F.3d 792, 798 (9th Cir. 1996) (quoting Lincoln v. Vigil, 508 U.S. 182, 191 

(1993)).  Consequently, a claim which fails to identify “a relevant statute” under 

which APA review can proceed cannot qualify for the APA’s private right of 

action.  El Rescate Legal Servs. v. Exec. Office of Immigration Review, 959 F.2d 

742, 753 (9th Cir. 1991).   

 In an attempt to cure this deficiency, Northern Plains amended their 

complaint to couch their “reasoned explanation” claim as one pled under the APA 

and NEPA.  Compare N. Plains Compl. ¶¶ 114-18 (No. 17-cv-31, ECF No. 1) with 

N. Plains 1st Am. Compl. ¶¶ 153-57 (No. 17-cv-31, ECF No. 38).  But this gambit 

fails because NEPA contains no substantive requirements.  See Marsh, 490 U.S. at 

371.  There is no authority for the proposition that NEPA requires an agency to 
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provide a reasoned explanation for a change in position, and the claim cannot 

survive as a stand-alone claim.  Therefore, summary judgment on this claim must 

be granted in favor of Defendants. 

C. The Under Secretary Provided a Reasoned Explanation for His 
Decision 

 
 Even if the Court considers this claim on the merits, it fails because the 

Under Secretary provided a reasoned basis for his decision.  In Fox, the Supreme 

Court explained that, when changing a policy position, an agency need not justify 

such a change with “reasons more substantial than those required to adopt a policy 

in the first instance.”  556 U.S. at 514.  Instead, it is sufficient “that the new policy 

is permissible under the statute, that there are good reasons for it, and that the 

agency believes it to be better.”  Id. at 515; see also Organized Vill. of Kake v. U.S. 

Dep’t of Agric., 795 F.3d 956, 966 (9th Cir. 2015).  The State Department has met 

that standard here. 

The Supreme Court’s reference to a “statute” underscores that there must be 

some substantive statute for this claim to lie.  Plaintiffs identify no such statute and 

therefore their claim fails.  Moreover, the Under Secretary amply explains in the 

Record of Decision that there are “good reasons” for his national interest 

determination and that he believes that it is better than the prior decision.  The 

Record of Decision explains in detail that the issuance of the Presidential Permit 

for the Keystone XL Pipeline is in the national interest because it would 
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“meaningfully support U.S. energy security” by “ensuring access to stable, 

reliable, and affordable energy supplies,” would maintain “strong bilateral 

relations” with Canada while ensuring the countries’ “shared interests in energy, 

environmental, and economic issues,” would provide economic benefits, and 

would be constructed and operated in a manner that would minimize and mitigate 

impacts to environmental and cultural resources.  DOS 2516-20.   

Northern Plains argues that the 2017 Record of Decision ignores factual 

finding that were made in the 2015 Record of Decision.  See NP Mem. at 37-39.  

They mistake factual findings for policy choices.  In fact, the findings in 2015 and 

2017 were similar in many respects.  Compare DOS 1185-87 with DOS 2516-19.  

The fact that the prior administration chose to deny a permit largely on the basis 

that issuing the permit would “undermine U.S. climate leadership,” DOS 1187, 

does not mean that there were not reasonable grounds for granting the permit in 

2017.  The Under Secretary weighed many of the same factors, along with updated 

information, and provided good reasons for his decision.  DOS 2516-20.  

Therefore, even if this were a cognizable APA claim, it would fail.  See Fox, 556 

U.S. at 515; W. Mont. Cmty. Partners, Inc. v. Austin, 696 Fed. Appx. 789, 792 (9th 

Cir. 2017) (“[A]n agency’s change in position alone is not a reason to reverse the 

agency”).   
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Accordingly, summary judgment should be granted to Defendants on the 

Plaintiffs’ APA claim.               

IV. The Agencies’ Project Assessments Satisfy the ESA  

A. The Agencies Reasonably Evaluated the Impacts to Whooping 
Cranes  

 
  1. The Agencies Utilized the Best Available Data 

 Northern Plains asserts that the agencies’ consideration of the project 

impacts on the endangered whooping crane does not satisfy the “best available 

science” standard of ESA Section 7.  In actuality, they simply disagree with the 

agencies’ analyses and conclusions, as they cannot deny that the agencies did 

consider the specific areas where power lines could increase the collision risk for 

whooping cranes.  While Plaintiffs present additional location data, the Court is not 

required to accept their suggestion that this data compels a different conclusion 

than that reached by the agencies.  When the agencies’ determinations are 

evaluated with the proper deference afforded to these complex predictions, the 

record supports the finding that the project, including mitigation measures, is “not 

likely to adversely affect” the whooping crane. 

 The agencies recognized and addressed the collision risk to migrating 

whooping cranes.  FWS 670-73; FWS 189 at 5530 (collision risk is biologically 

                                                 
30 Because a logo obscures the Bates numbers for this document, we cite to the first 
Bates number and then the .pdf document page number for the jump citation. 
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significant for the species, but “the population has shown resilience”).  Many of the 

studies concerning the crane’s specific vulnerability to collision, like body size and 

eye placement, are summarized in the Avian Power Line Interaction Committee’s 

2012 guidance (“APLIC 2012”).  FWS 189 at 51-74.  And contrary to Plaintiffs’ 

characterization of “pure speculation,” NP Mem. at 49, the agencies evaluated the 

areas where proposed power line routes overlap with suitable migration habitat, 

identifying “multiple locations” of potential impact.  FWS 671-72.  This habitat-

based analysis was reasonable and, because it was not dependent on individual 

location data (which Plaintiffs admit could underrepresent species presence), it 

more conservatively focused on all suitable habitat areas near the power lines.31   

 Simply because a plaintiff can present additional data or studies on a factor 

already considered does not mean that the agency failed to satisfy the “best 

available data” standard.  “The [ESA’s] best available data requirement ... prohibits 

an agency from disregarding available scientific evidence that is in some way 

                                                 
31 Although it did not utilize the entire data set considered by Plaintiffs’ proffered 
experts, FWS did evaluate some crane sighting data.  For example, analysis of the 
Big Bend to Witten power line assessed the distance between the proposed line and 
crane sightings and habitat use.  The map shows crane sightings either outside or 
on the edge of the one-mile buffer around the proposed power line.  FWS 68; FWS 
70 (biologist’s notes that distances of greater than one mile are acceptable).  See 
also FWS 61(discussing shapefiles for whooping crane sightings); FWS 51 (map 
with crane sighting data).  The biologist’s conclusion on the 1-mile buffer is 
supported by studies that show a significant decrease in collisions at distances of 
400-500 meters and no collision risk when the distance is greater than 1.6 
kilometers (1 mile).  FWS 189 at 72.  
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better than the evidence it relies on.” Kern Cty. Farm Bureau v. Allen, 450 F.3d 

1072, 1080 (9th Cir. 2006) (internal quotation marks and alterations omitted). “The 

standard does not, however, require an agency to conduct new tests or make 

decisions on data that does not yet exist.”  San Luis & Delta–Mendota Water Auth., 

776 F.3d at 995.  As explained by the Service’s crane expert, while some of the 

telemetry data may have been collected at the time of the biological opinion, it was 

protected from distribution or use, requires knowledge of the limitations and data 

constraints in order to properly use it, and “has only recently become available for 

use.”  See Expert Rebuttal Report of Matt Rabbe (“Rabbe Report”), ECF No. 136-

4, at 16.  “The determination of what constitutes the ‘best scientific data available’ 

belongs to the agency's ‘special expertise . . . When examining this kind of 

scientific determination, as opposed to simple findings of fact, a reviewing court 

must generally be at its most deferential.’” San Luis & Delta–Mendota Water Auth. 

v. Jewell, 747 F.3d 581, 602 (9th Cir. 2014) (quoting Baltimore Gas & Elec. Co. v. 

Natural Res. Def. Council, 462 U.S. 87, 103 (1983)). Here, the Service 

appropriately relied on the best available data in conducting its crane analysis.   

  2. Plaintiffs’ Expert Report Does Not Undermine the Analysis 

 Even if the Court considers the proffered opinions of Plaintiffs’ experts, 

their report does not undermine the agencies’ reasoned determinations.  This is 

particularly true in light of the deference that must be accorded to the Service’s 
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analysis under the ESA.  See Greenpeace Action v. Franklin, 14 F.3d 1324, 1336 

(9th Cir. 1992).  All parties agree that power line collisions are a risk to the crane, 

but disagree in the assessment of how the project increases that risk.  As the 

Service’s crane expert states, it is very difficult to calculate the likelihood of crane 

collision with any particular power line.  Rabbe Report at 11.  Plaintiffs’ position 

rests on their belief that this risk is underestimated because the agencies 

underestimated the number of possible collisions.  But Plaintiffs’ presentation of 

the increased likelihood of crane collision is not as straightforward as suggested. 

 Putting aside the fact that Plaintiffs’ proffered experts analyzed outdated 

route alignments, rendering their opinions of limited use,32 their interpretation of 

the telemetry data has numerous limitations and flaws.  Rabbe Report at 16.  The 

recent telemetry data and the historical sighting data carry value and cannot be 

treated interchangeably.  Id. at 17. For example, because the telemetry data 

documents each change of location, it could simply record one whooping crane 

using a stopover site for multiple days, making short foraging flights; a cluster of 

telemetry data does not necessarily represent high use of the area by multiple 

cranes, or repeated use of the area in subsequent years.  Id.  Indeed, some of the 

telemetry data could be altogether irrelevant to a risk analysis, as it could merely 

                                                 
32 In addition to the changed route in Nebraska, the Big Bend to Witten line, upon 
which Plaintiffs focus much of their argument about alleged harm (NP Mem. at 
53), has been eliminated from the project. See Reilly Decl. ¶ 4.   
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document a bird flying over the area at a high elevation where there is no collision 

risk.  Id.  Finally, Plaintiffs’ experts used a wide variety of map scales, potentially 

obscuring the risk of collision.  Many of the maps present telemetry and sighting 

data in close proximity to the power line but are actually 5 to 10 miles away, well 

outside of the average 3.5 mile flight distance between roosting and forage areas.  

Id. at 18.   

 Additionally, Plaintiffs’ proffered experts rely heavily on their opinion that 

whooping cranes show site fidelity and that repeated use of a stopover site near a 

power line exponentially increases the risk to the population.  NP Mem. at 52-53.   

However, the Service’s crane expert states that recent telemetry data indicates 

varying levels of site fidelity, with some individuals displaying high levels, “but 

more frequently, individuals displayed little or none.”  Rabbe Report at 14.  As 

Plaintiffs’ experts did not demonstrate that a single crane reused the same roost 

area during subsequent migrations, Mr. Rabbe opines that it is not justified to 

assume that use of a stopover site will result in return visits.33  Id.   

 While the telemetry data provides additional information about crane use of 

particular stopover habitats, there are numerous limitations “that must be properly 

considered and documented to make scientifically justifiable conclusions,” which 

                                                 
33 For these reasons, the Court can similarly disregard the assertions that the 
minimal habitat disturbance from project construction would negatively impact the 
cranes’ ability to find stopover sites used in the past.  NP Mem. at 54-55.   
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Plaintiffs’ experts did not do.  Rabbe Report at 18.  Similarly, their experts do not 

acknowledge the proper use and limitations of the historic sighting database, for 

which FWS “commonly see[s] improper use and interpretation.”  Id. at 19.   

After evaluation of Plaintiffs’ expert report, the Service’s crane expert 

reasonably determined that their interpretation of this data does not undermine the 

“not likely to adversely affect” determination.34  Id.  As the Ninth Circuit instructs:  

That Plaintiffs can point to experts who disagree with the expert 
wildlife agency’s balancing of the evidence is irrelevant. Although a 
party may demonstrate[e] that some scientists dispute the Service’s 
analyses and conclusions, such a showing is not a sufficient basis for 
us to conclude that the Service’s action was arbitrary or capricious. If 
it were, agencies could only act upon achieving a degree of certainty 
that is ultimately illusory. 
 

Greenpeace Action v. Franklin, 14 F.3d 1324, 1336 (9th Cir. 1992).  Likewise, the 

studies offered by Plaintiffs in this case are not a sufficient basis to conclude that 

the Service was arbitrary or capricious.  The Court should therefore uphold the 

agencies’ determination that project power lines, with the conservation measures 

discussed below, are “not likely to adversely affect” the crane. 

 Finally, Plaintiffs’ whooping crane challenges are now moot because the 

agencies reinitiated consultation on January 31, 2018.  Reilly Decl. ¶ 3.  Because 

                                                 
34 The deference due to the expert agency’s weighing of the science applies equally 
to an evaluation of post-decisional information.  Native Ecosystems Council v. 
Marten, 883 F.3d 783 (9th Cir. 2018) (determination that subsequent study does 
not undermine earlier decision satisfied the ESA “best available data” requirement 
and entitled to deference). 

Case 4:17-cv-00031-BMM   Document 165   Filed 03/30/18   Page 95 of 122



80 
 

Article III limits a federal court's jurisdiction to “cases or controversies,” a plaintiff 

must maintain a live case throughout the litigation.  Doe v. Madison Sch. Dist. No. 

321, 177 F.3d 789, 797 (9th Cir. 1999).  As part of the reinitiated consultation, the 

agencies will consider the impacts of the new mainline alternative route in 

Nebraska and will also consider newly-available information, including telemetry 

data.  Reilly Decl. ¶ 4.  Thus, the Court can order no more effective relief on 

Plaintiffs’ whooping crane challenges.  It would accomplish nothing for the Court 

to order State Department to reinitiate consultation with FWS when it has already 

done so.  See Voyageurs Nat'l Park Ass’n v. Norton, 381 F.3d 759, 765 (8th Cir. 

2004); S. Utah Wilderness All. v. Smith, 110 F.3d 724, 728 (10th Cir. 1997) 

(“[t]here is no point in ordering an action that has already taken place”). 

 Numerous courts in this Circuit have determined that a claim that the agency 

has violated ESA Section 7 becomes moot when the action agency reinitiates 

consultation.  All. for the Wild Rockies v. U.S. Dep't of Agric., 772 F.3d 592, 601 

(9th Cir. 2014); Native Fish Soc. v. Nat’l Marine Fisheries Servs., 992 F. Supp. 2d 

1095, 1115-16 (D. Or. 2014) (“NMFS has reinitiated consultation . . . this claim is 

moot as the court cannot provide plaintiffs with any meaningful relief”); Defs. of 

Wildlife v. Martin, 454 F. Supp. 2d 1085, 1103 (E.D. Wash. 2006); Greenpeace 

Found. v. Mineta, 122 F. Supp. 2d 1123, 1127–28 (D. Haw. 2000) (“[i]t would 

serve no purpose to order [the agency] to do what it has already done”); Sw. Ctr. 
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for Biological Diversity v. U.S. Forest Serv., 82 F. Supp. 2d 1070, 1079 (D. Ariz. 

2000).  Because the reinitiated consultation will analyze the data upon which 

Plaintiffs’ crane arguments rest, these challenges to the sufficiency of the current 

Section 7 consultation are moot and therefore should be dismissed. 

  3. The Conservation Measures are Enforceable and Effective 

 As the biological assessment specifies, the conservation measures applicable 

to power lines within the crane migration route include avoiding designated critical 

habitat and documented high-use areas by a buffer of five miles, as well as burying 

new lines, especially those within one mile of potentially suitable migration 

habitat.  FWS 674; DOS 6915-16.  If burying the lines is not feasible, conservation 

measures may include marking new lines near suitable habitat and installing bird 

flight diverters.35 Id.  These measures may be identified in site-specific 

consultations with the various power providers.  See DOS 6909; FWS 747-826 

(commitments from power providers to consult with FWS on power line 

measures).36  Indeed, one provider outside of the crane migratory corridor still 

                                                 
35 These measures track the Service’s Region 6 guidelines, negating the argument 
that the agencies ignored these recommendations.  NP Mem. at 60-61.  
36 All plaintiffs argue that the agencies did not consult on the impacts of the power 
lines and improperly deferred this analysis until later consultations.  NP Mem. at 
56-57; IEN Mem. at 55.  As discussed above, the agencies fully evaluated the 
impacts of the power lines as interrelated or interdependent actions to the project.  
See 50 C.F.R. § 402.02 (the effects of interrelated or interdependent actions must 
be analyzed together with the effects of the action).  And as discussed below, the 
Service’s concurrence in the “not likely to adversely affect” determination rested 
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requested consultation on mitigation measures to minimize impacts to cranes, 

terns, and plovers.  FWS 769.   

 In addition to these future consultations, the biological opinion specifies the 

conservation measures to which power providers have already committed. 

Providers in Montana will install bird flight diverters within ¼ mile of identified 

river, wetlands, and reservoirs.  FWS 2060.  In South Dakota, nearly 1,200 bird 

flight diverters will be installed, as recommended by FWS, on two power lines 

near wetland foraging and roosting habitat.  Id.  And in Nebraska, the public power 

district will determine high use areas with FWS and install bird flight diverters as 

appropriate.  Id. at 2061.  Even a provider that found no suitable habitat committed 

to install diverters around a river crossing.37  Id.  The agencies reasonably 

concluded that the implementation of these conservation measures, developed in 

coordination with FWS, minimized and mitigated the impacts to the whooping 

                                                 
on specific commitments of conservation measures.  While those commitments are 
sufficient for the current consultation, it would be a backwards interpretation of 
ESA Section 7 to prohibit further consultation as the site-specific actions are closer 
to being finalized.  
37 Plaintiffs allege that FWS unlawfully delegated its statutory duties by relying on 
habitat surveys conducted by this power provider.  NP Mem. at 58. But it is quite 
normal for FWS to rely on third-party surveys.  E.g., Otay Mesa Property v. U.S. 
Dep’t of the Interior, 144 F. Supp. 3d. 35, 59-60 (D.D.C. 2015) (upholding FWS’ 
reliance on third-party contractor surveys).  Nothing in the ESA requires FWS to 
duplicate existing surveys or data. Jewell, 747 F.3d at 618 (“[T]he Secretary has no 
obligation to conduct independent studies.” (quotation omitted)).  
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crane so that the project is not likely to adversely affect the species. DOS 6882-83; 

FWS 2057.   

 Plaintiffs’ assertion that these measures are unenforceable, NP Mem. at 57, 

runs counter to Ninth Circuit law.  In Ctr. for Biological Diversity v. U.S. Bureau 

of Land Mgmt., 698 F.3d 1101 (9th Cir. 2012), the Court rejected the agencies’ 

reliance on the beneficial effects of proposed conservation measures that were 

separate from the proposed action under consultation.  The Court repeatedly 

emphasized that had the conservation measures been part of the proposed action, 

they could be properly considered because they were enforceable under the ESA.  

Id. at 1115 (statutory provisions, like reinitiation of consultation, “ensure recourse 

if the parties do not honor or enforce the agreement, and so ensure the protection of 

listed species”); id. (noncompliance with mitigation measures exposes an action 

agency and project applicant to citizen suits); id. at 1117.  Here, the proposed 

action, as described in the biological assessment and further documented by the 

commitments from power providers, includes the specific conservation measures 

discussed above and the agencies reasonably relied on the benefits of those 

enforceable commitments.38 

                                                 
38 Northern Plains incorrectly claims that one power provider disregarded a request 
from FWS to readjust a power line route to benefit cranes.  NP Mem. at 57-58. The 
record shows that the impacts at issue concerned the greater sage grouse, a species 
proposed for listing at the time, but ultimately not listed due to conservation 
measures imposed by states. See FWS 453, 478, 480, 1878, 1880.  
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 Plaintiffs also complain that the commitments to install bird flight diverters 

are not specific enough because “the Service merely indicated general areas” for 

placement of diverters.  NP Mem. at 57.  But the conservation measures in the 

biological opinion are broken out by each pump station and specify the areas in 

which diverters will be installed.  E.g., FWS 2060 (diverters installed at 50-foot 

intervals within .25-miles of identified creeks and ponds); id. (nearly 1,200 

diverters installed at specific locations recommended by FWS).  To the extent that 

specific diverter locations are unspecified, those locations are better determined 

once the line details are finalized because, as the APLIC 2012 guidance states, line 

marking effectiveness “can vary with location, type of line marking device, and 

bird species.”  FWS 189 at 94.  

 Both plaintiffs question the effectiveness of bird flight diverters.  But these 

critiques amount to little more than differing opinions that do not undermine the 

agencies’ reasonable reliance on these mitigation measures.  Jewell, 747 F.3d at 

621 (disapproval of outside experts irrelevant, as the court is not refereeing 

scientific opinions but acting as a generalist “obliged to defer to a reasonable 

judgment” of the expert agency).  In areas of collision risk, the best available data 

recommends line-marking devices to reduce collisions. FWS 189 at 94 (APLIC 

2012); FWS 2134 (FWS Region 6 guidance).   
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To date, there are no studies of the effectiveness of bird flight diverters 

reducing the collision risk specific to whooping cranes.  Rabbe Report at 12.  

However, the APLIC 2012 guidance discusses a study from Spain on cranes and 

other birds that found a 61% reduction in birds crossing through the power lines 

and a 60% reduction in collisions.  FWS 189 at 113.  And the Region 6 Guidance 

cites studies showing that “marking power lines reduces the risk of a line strike by 

50 to 80 percent.”  FWS 2134 n.2.  Several studies analyzing Sandhill cranes, 

which are a good surrogate for whooping cranes because of the similarity between 

the species, show that diverters are effective at reducing collision mortality to 

cranes, reducing collisions by up to 50 percent.  Rabbe Report at 12-13.  While 

Plaintiffs’ experts question the applicability of these studies to whooping cranes, 

the Court is not empowered to substitute party expert opinions for the Service’s 

reasonable finding that diverters would mitigate collision risk to a level “not likely 

to adversely affect” the whooping crane.  Locke, 776 F.3d at 996. 

 B. The Agencies Reasonably Evaluated Impacts to Terns and Plovers  

 Both plaintiffs allege that the agencies insufficiently addressed the risk of 

increased predation to piping plovers and Interior least terns from raptors perching 

on project power lines. As an initial matter, even though the agencies recognized 

the possibility of this impact, it is not a notable risk.  As stated by the FWS expert 

for these species, predation associated with power lines is not a significant source 
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of mortality for either species.  Rebuttal Expert Report of Jeff Runge (“Runge 

Report”), ECF No. 136-2, at 9.  Nor does the latest plover recovery plan 

recommend modification of power line projects to mitigate for predation impacts, 

despite recommending other predation control activities to improve plover 

productivity.  Id. at 9-10.  Nonetheless, Plaintiffs are incorrect to argue that the 

State Department did not address the potential impacts.  IEN Mem. at 58-59.  As 

the biological assessment states, individual power line companies will address this 

risk.  FWS 660, 717-18.  The biological opinion’s evaluation of conservation 

measures includes perch deterrents, installed in coordination with FWS.39  FWS 

2069-70.   

 Plaintiffs argue that the agencies failed to consider an updated guidance 

document that supports their view that perch deterrents are not recommended to 

decrease predation risk, the 2006 update to “Suggested Practices for Avian 

Protection on Power Lines.”  NP Mem. at 62-64.  They are wrong on both counts.  

First, the State Department clearly had the 2006 guidance before it, as the 2014 

SEIS specifically states that the power line companies will incorporate protective 

measures recommended in the document, including “[a]pplication of perch 

management techniques where appropriate.”  DOS 6839-40.   

                                                 
39 Although these conservation measures pertain specifically to mitigating impacts 
to the greater sage-grouse, perch deterrents will address the increased predation 
risk for all species.  
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 Second, the 2006 guidance does not disavow the use of perch deterrents.  

The guidance is aimed at preventing electrocution of birds when in contact with 

power lines, and notes that a side-effect of making power lines safer for raptors is 

the possibility of increased perching and predation on other species.  ECF No. 143-

1 at 36.  But the guidance does not recommend against using perch deterrents to 

reduce predation risk – it simply cautions that perch deterrents only reduce 

perching, instead of completely preventing it.  Id.  Overall, the guidance 

recommends that utilities and agencies work together to identify predation risk, 

determine appropriate mitigation methods and develop best management practices.  

Id.  That is what occurred here, with the agencies working together with the utility 

companies to address the risk of predation from raptor perching.  The record shows 

that the utilities are also employing other means to deter perching, such as using 

angled power line insulators that are less accommodating to perching.  DOS 

10489.  Considering all of the above, the agencies reasonably determined that the 

project is “not likely to adversely affect” the piping plover or Interior least tern. 

 Lastly, Plaintiffs assert that the agencies did not fully analyze the impacts of 

construction and operation of project-associated power lines on the Interior least 

tern and improperly deferred this issue to future consultations with power 

providers.  IEN Mem. at 58.  The agencies acknowledged some risk to the tern 

from construction and operation and included conservation measures to address 
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these risks, including:  required horizontal drilling to cross major rivers within tern 

habitat, construction surveys to avoid nesting terns, and the installation of spiral 

bird flight diverters around the Platte River.  FWS 2058-59.  Especially in light of 

the fact that the tern is recovered and recommended for delisting, and that power 

line collisions are not identified as a major threat to the species, the agencies 

reasonably concluded that, with the required conservation measures, the project is 

not likely to adversely affect the species.  Runge Report at 3, 8.   

 C. The Agencies Reasonably Assessed the Impact of Oil Spills 

 Plaintiffs allege that the agencies discuss the impacts of oil spills only with 

respect to the American Burying Beetle, which is not true.  IEN Mem. at 55.  The 

biological assessment also discusses the possible effects to black-footed ferrets, 

Interior least terns, whooping cranes, pallid sturgeon, piping plover, and the 

western prairie fringed orchid, and the 2015 reinitiation of consultation examined 

the potential for spill impacts on the rufa red knot.  For each species, the State 

Department concluded that adverse effects to these species are unlikely due to the 

low probability of a spill, the low probability of a spill coinciding with the 

presence of the species, and the low probability of individuals contacting the 

spilled product.40  FWS 654, 660, 662, 670, 675, 680-81, 717, 720, 722-23, 2507.   

                                                 
40 The biological opinion does not repeat these analyses. But because it concurred 
with the ultimate “not likely to adversely affect” determinations, the biological 
opinion was not required to repeat these conclusions.  FWS’ reasoning may 
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 These conclusions are based on the project design features that would 

prevent or minimize spills, as well as the calculation of spill risk to species.  As 

discussed in the biological assessment, and detailed in the SEIS, the pipeline will 

have main-line valves at each of the eighteen pump stations as well as forty-four 

additional main-line valves spaced between the pump stations, all of which can be 

activated for an emergency shutdown to minimize environmental impacts in the 

event of a spill.  FWS 600, 2053.  Furthermore, the project incorporates fifty-nine 

special conditions recommended by PHMSA, above industry standards and current 

safety requirements, that would result in a degree of safety across the entire length 

of the pipeline similar to what is now required only in specifically protected areas.  

DOS 5664, 7070-71. 

 The State Department also calculated the spill risk to the various species by 

assessing the length of pipeline in the species’ habitat and the spill risk incident 

rate determined in the draft SEIS.  DOS 28879-81.  For example, based upon a 119 

mile pipeline segment passing through Sprague pipit habitat and an incident spill 

risk of 0.00025 incident/mile-year, “the estimated spill risk occurrence within the 

habitat is 34 years or 0.030 incidences per year.”  FWS 566.  The spill risk is lower 

for other species, which have less habitat area crossed by the pipeline.  Id.  While 

                                                 
reasonably be discerned from the record.  Locke, 776 F.3d at 994 (even when an 
agency decision is explained with “less than ideal clarity,” courts should uphold it 
“if the agency’s path may be reasonably discerned.”) 
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the State Department could not predict the spill volume for any of these incidents, 

80% of past incidents were less than fifty barrels.  Id.      

 Plaintiffs do not dispute the efficacy of the safety conditions, the spill risk 

incident rate, or point to any data unconsidered by the agencies,41 but merely seek 

to undermine the agencies’ determinations by cherry-picking certain statements in 

the administrative record.  For example, Plaintiffs critique the agencies’ spill risk 

estimates by highlighting incidents during the first year of operation of the original 

Keystone Pipeline.  IEN Mem. at 52.  As discussed in section II.I.1.c., supra, 

eleven of the twelve spills were small and all were quickly remediated.  These 

statistics provide no reason to second-guess the agencies’ assessment of the spill 

risk associated with the Keystone XL Pipeline, which will be built to different 

specifications and operational standards. 

                                                 
41 Plaintiffs claim that the State Department’s “own analysis” shows that the 
Keystone XL Pipeline will spill an average of 1.9 times a year, for an annual total 
of 34,000 gallons.  IEN Mem. at 57.  They cite to the Historical Pipeline Incident 
Analysis, which used PHMSA data from January 2002 through August 2013 to 
determine the historical spill volumes, incident causes, and incident frequencies of 
crude oil pipeline spills in the United States.  DOS 11316.  Nowhere does this 
analysis present the estimates alleged by Plaintiffs.  Even if it did, these past 
incidents are “not a direct indicator” of spill risk for the Keystone XL Pipeline.  Id.  
This is especially true because it “has a lower probability of experiencing a spill 
due to the combined application of the design standards and the addition of the 
Special Conditions, which add a greater degree of safety over the pipeline systems 
with reported spill events in the PHMSA incident database.” DOS 7070-71; see 
also  DOS 7094 (“The anticipated positive effects of the PHMSA Special 
Conditions are not reflected in the historical data, as there has not been a pipeline 
designed to these more rigorous set of specifications to date . . .”) 
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 Plaintiffs also imply that the agencies did not sufficiently account for the 

differences in cleanup success of dilbit versus other types of crude oil, pointing to 

the cleanup efforts after the Enbridge spill in 2010.  IEN Mem. at 52.  As discussed 

in section II.I.1.c, supra, the Enbridge spill is analyzed in the SEIS, and the State 

Department, along with TransCanada, has developed oil spill detection, response, 

and remediation techniques specifically for dilbit.  DOS 7176-78.  Based on the 

analysis in the SEIS and its review of the most recent studies, as set forth in the 

2017 Record of Decision, the State Department reasonably concluded that the 

project’s spill-prevention and remediation are sufficient to address potential spills 

of dilbit.  DOS 2506-07.   

 Finally, Plaintiffs fault the agencies’ “not likely to adversely affect” 

determinations for relying on the emergency spill response procedures as well as 

Natural Resource Damage Assessment (“NRDA”) process.  IEN Mem. at 55; e.g., 

FWS 627.  But oil spill response activities are mandated by the Clean Water Act 

(“CWA”) and federally coordinated by the EPA.  Rebuttal Expert Report of Mark 

Sattelberg, ECF No. 136-1, at ¶¶ 3-4.  FWS is involved in pre-spill planning to 

identify areas of concern for protected species and management practices to reduce 

or avoid impacts to species during oil spill response activities.  Id. ¶ 4A.  The 

majority of spills are small and only a few reach any water resources, therefore 

they do not require the Service’s involvement during spill response activities 
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because species are not impacted.  Id. ¶ 4B.  If a protected species is impacted, the 

agencies engage in emergency consultation for the spill response activities.  Id.  If 

a protected species is adversely affected by a spill or by spill response activities, 

damages may be sought under the NRDA process contained in the CWA.  Id. ¶¶ 2, 

3, 4B, 4C.  Thus, the agencies reasonably factored in these mandated spill response 

and damage recovery processes as mitigation of the impacts of any spill from the 

project. 

 D. The Agencies Properly Evaluated Extra-Territorial Impacts  

 Plaintiffs allege that the ESA consultation should have included various 

impacts of the Canadian portion of the Keystone XL Pipeline, or, even further 

removed, general impacts of Canadian oil sands mining.  IEN Mem. at 29, 36.  

However, the scope of an ESA consultation is carefully defined and not as broad as 

Plaintiffs believe.  The geographic scope of an ESA consultation is determined by 

the “action area,” which can be larger than the immediate project area and is 

delineated by the areas “to be affected directly or indirectly by the Federal action.”  

50 C.F.R. § 402.02.42   

 “[T]he determination of the scope of an [action] area requires application of 

scientific methodology and, as such, is within the agency's discretion.”  Native 

                                                 
42 Indirect effects of an action “are those that are caused by the proposed action and 
are later in time, but still are reasonably certain to occur.”  Id.   
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Ecosystems Council v. Dombeck, 304 F.3d 886, 902 (9th Cir. 2002) (citation 

omitted).  The agency must explain the “scientific methodology, relevant facts, or 

rational connections linking the project's potential impacts” to the action area 

boundaries so that a reviewing court can assess the determination of the action 

area.  Id.  Here, FWS determined that the action area included: 

all land disturbed by the footprint of the proposed pipeline Project 
pre-construction, construction, operation, and reclamation activities . . 
. . [and includes] the effects of the interrelated and interdependent 
power lines that would be built by private power companies to supply 
electricity to Project pump stations along the pipeline, as well as the 
230 kV transmission line in Tripp and Lyman counties in South 
Dakota, and the interrelated and interdependent facility required by 
the Bakken Marketlink project. The action area extends generally 
from the border of the United States with Canada to Steele City, 
Nebraska, and includes pumping stations 27 and 29 in Kansas and 
their associated power lines. 

 
FWS 2085.  FWS adequately linked the action area boundaries with the project’s 

potential impacts and reasonably delineated the action area at the border.  

 Defining the action area at the border also recognizes that project activities 

in Canada are not “authorized, funded, or carried out” by any federal agency.  16 

U.S.C. § 1536(a)(2).  Indeed, the ESA regulations limit the jurisdictional reach of 

the consultation requirement to the United States and the high seas.  50 C.F.R. § 

402.01(a).  Requiring consultation for related impacts in another country for 

projects a Federal agency authorizes, funds, or carries out in the United States 

would significantly and inappropriately broaden the scope of the ESA.  Moreover, 

Case 4:17-cv-00031-BMM   Document 165   Filed 03/30/18   Page 109 of 122



94 
 

as discussed above, it would unnecessarily interfere in the affairs of other 

sovereign nations, which is contrary to the “longstanding principle of American 

law that legislation of Congress, unless a contrary intent appears, is meant to apply 

only within the territorial jurisdiction of the United States.”  Morrison, 561 U.S. at 

255.  

 There is no evidence that Congress intended agencies to engage in ESA 

consultation regarding related permitting decisions made in another country.  To 

the contrary, Section 7(a)(2) is focused entirely on domestic concerns.  It refers to 

“affected States” and does not reference foreign nations or contain any provisions 

to consider or accommodate their interests and views.43 This makes sense, as 

federal agencies can “insure” that their actions are not likely to jeopardize listed 

species in areas under United States jurisdiction, but cannot do so where the 

territory, project, natural resources, and species affected are all within the 

jurisdiction of a foreign government and its laws.  

                                                 
43 Similarly, the prohibition on “take” of endangered fish or wildlife is limited to 
the United States, its territorial sea, and the high seas, and applies only to 
“person[s] subject to the jurisdiction of the United States.”  16 U.S.C. §§ 
1538(a)(1)(B) and (C).  In contrast, Congress expressly dealt with foreign species 
and nations in other provisions.  Id. § 1537 (conservation of species abroad); § 
1533(b)(1)(A) (requiring consideration of foreign nation’s efforts to protect 
species); § 1533(b)(5)(B) (notice and comment afforded to foreign nations affected 
by listing of species). 
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 Plaintiffs’ interpretation would also impose on the sovereignty of Canada, 

which separately requires substantial environmental review of the environmental 

impacts of pipeline projects, including on sensitive species.  As discussed above, 

Canada’s National Energy Board conducted an environmental review of the 

Canadian portion of the proposed pipeline and imposed conditions that include, but 

are not limited to: (1) surveys for endangered and threatened species as well as 

species of concern, including the swift fox; (2) approved mitigation plans; (3) 

compensation for unavoidable impacts; and (4) specific protections for migratory 

birds, including the whooping crane.44  DOS 7267, 7364-65, 7377, 12652-57.  

There is no utility in an overbroad statutory interpretation that would require 

duplication of the analyses and mitigation already required by the Canadian 

authorities.   

E. The Agencies Properly Considered Project Impacts to the 
Remainder of Species Raised by the Network 

 
  1. Impacts of Pesticide Use 

 Plaintiffs point to potential pesticide use for vegetation around power lines 

as an adverse effect on the American burying beetle.  IEN Mem. at 62.  But only 

                                                 
44 Additionally, although tailings ponds associated with mining efforts are not part 
of the proposed project, the Canadian government also governs the design and 
operation of these ponds to minimize their effects on wildlife, imposing additional 
requirements since the 2008 incident referred to by Plaintiffs.  E.g., DOS 7373, 
7376-77. 
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two project power lines occur within the species’ occupied range and FWS 

determined that because one of the lines lacks suitable habitat, it is unlikely to 

affect the beetle.  FWS 2104.  The other line will follow an existing road and FWS 

reasonably concluded that vegetation management would be unlikely given the 

over-grazed pasture in the area.  Id.  Even if vegetation management were 

necessary, herbicide application will be done only as-needed, using spot spraying 

of individual plants.  Rebuttal Expert Report of Eliza Hines (“Hines Report”), ECF 

No. 136-3, at 12-13.  FWS recommends spot spraying as standard protocol in 

beetle habitat.  Id. at 13.  Accordingly, FWS reasonably determined that this 

limited possibility of controlled pesticide use was unlikely to negatively impact the 

beetle.  While Plaintiffs make other general allegations about pesticide use, IEN 

Mem. at 62-63, they fail to explain why the mitigation measures, including 100-

foot buffers around wetlands or waterbodies and the spot-spraying by certified 

applicators, are insufficient.  See DOS 6846, 6858, 10020.  Plaintiffs’ generalized 

disagreement with herbicide use does not undermine the agencies’ reasoned 

evaluation of this potential impact. 

  2.  Impacts to Black-Footed Ferrets 

 Plaintiffs assert that the agencies inadequately analyzed project impacts on 

black-tailed prairie dog towns, thereby limiting the recovery potential of the 

endangered black-footed ferret.  IEN Mem. at 57-58.  First, there are no black-
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footed ferret populations in the project area.  FWS 653.  While black-tail prairie 

dog colonies of 1,500 acres or larger provide food and habitat for ferret 

populations, it is likely that the prairie dog towns near the project in South Dakota 

were smaller than the 1,500 acres needed to be suitable for ferrets.  Hines Report at 

11.  More importantly, because extensive surveys in South Dakota have not 

detected any wild ferret populations, FWS no longer requires ESA Section 7 

consultations there.  FWS 652; Hines Report at 11.  The project area in Nebraska 

lacks suitable habitat, leading FWS to conclude that there is no likely impact to the 

ferret there.  Id.  The State Department further concluded, and FWS agreed, that 

the prairie dog colonies within the project area are unsuitable for future ferret 

reintroduction efforts.  FWS 653. 

 While there are reintroduced nonessential experimental populations of 

ferrets in South Dakota, such populations have a different conservation status 

under the ESA, equivalent to that of a species proposed for listing.45  16 U.S.C. § 

1539(j)(2)(C)(i).  ESA Section 7 requires consultation for such species only when 

an action is likely to jeopardize that species.  50 C.F.R. § 402.10(c).  Thus, any 

potential impacts to the prairie dog towns do not require mitigation measures or 

                                                 
45 When the Secretary makes the discretionary decision to release an experimental 
population, he must determine whether the population “is essential to the continued 
existence of an endangered species or a threatened species.” 16 U.S.C. § 
1539(j)(2)(B). 
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additional consultation.  FWS 653.  Nevertheless, the project still incorporates 

conservation measures to prevent construction impacts, in the event a black-footed 

ferret is detected.  FWS 2058; Hines Report at 12.  Plaintiffs fail to explain why 

this cautionary approach, not even required by ESA Section 7, is unreasonable.  

  3. Impacts to the Rufa red knot 

 Plaintiffs first complain that the 2012 biological assessment, 2013 biological 

opinion, and 2014 SEIS do not adequately address the threatened rufa red knot, a 

shorebird.  IEN Mem. at 59.  But this species was not listed until December 2014.  

79 Fed. Reg. 73,706 (Dec. 11, 2014). Although the species primarily occurs along 

the coasts, the State Department reinitiated consultation in July 2015 because small 

numbers of the birds are reported in the interior during migration periods.  FWS 

2499.  Although there “is no specific and consistent habitat” used by the birds 

within the project area, the State Department specified the conservation measures, 

implemented for other species, that would equally mitigate any construction-

related impacts to potential red knot migrants.  FWS 2502-06, 2508.  With respect 

to operational impacts, the power line marking conservation measures 

implemented for other bird species, consistent with the APLIC guidelines, would 

also mitigate the risk of collision.  FWS 2507.   

 Plaintiffs vaguely assert that the agencies did not “address the conflicts” 

between the bird’s migration patterns and the potential project harms, but fail to 
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support this statement.  Plaintiffs also complain that the agencies did not include 

survey protocols for the bird, but due to the rarity of the species’ presence, “the 

Service determined that completion of regular protocol-driven surveys . . . would 

not likely yield much useful information that might ultimately lend support for 

additional levels of protection.”  Hines Report at 15.  Given the sporadic presence 

of the bird in the project area and the specified conservation measures, the agencies 

reasonably determined that the project is “not likely to adversely affect” the rufa 

red knot.  FWS 2508, 2515. 

  4. Impacts to the Northern long-eared bat 

 Plaintiffs next assert that the 2012 biological assessment, 2013 biological 

opinion, and 2014 SEIS do not adequately discuss the threatened Northern long-

eared bat.  IEN Mem. at 60.  Again, this is unsurprising, as the bat was not listed 

until April 2015.  80 Fed. Reg. 17,974 (Apr. 2, 2015).  As part of that listing 

determination, FWS proscribed measures that are necessary and advisable to 

provide for the species’ conservation.  81 Fed. Reg. 1,901 (Jan. 16, 2016).46  

  During the 2017 reinitiated consultation, the State Department confirmed 

that the majority of the project is outside of the white-nose syndrome zone and 

                                                 
46 The species would not have been listed if not for the impacts of white-nose 
syndrome, as the bat is not habitat-limited and land management and development 
actions have not significantly impacted populations.  81 Fed. Reg. at 1,903-04.  
Conservation measures thus focus on protecting certain habitat types within the 
areas impacted by the disease.  Id.  
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does not require mitigation measures.  FWS 2742.  However, because portions of 

the project are within the white-nose syndrome zone, State and TransCanada 

committed to the two conservation measures required in the Service’s 2016 

regulation, which prohibit tree removal around bat hibernacula, protects known 

roost trees, and, during pup season (June 1 – July 31), prohibits tree removal within 

a 150-foot radius of occupied maternity roost trees.  FWS 2742-43.  The location 

of hibernacula, roost, and maternity trees will be determined by coordination with 

state inventory databases, field surveys, and coordination with species experts.  Id.   

 With implementation of these conservation measures, FWS concurred that 

the project is “not likely to adversely affect” the bat.  FWS 2749.  Thus, the two 

elements that Plaintiffs allege are missing (surveys/habitat identification and 

conservation measures) are plainly now incorporated into the project and the 

agencies’ reinitiated consultation on the bat satisfies the requirements of ESA 

Section 7.  

  5. Impacts to the Western prairie fringed orchid 

 Plaintiffs question the project’s conservation measures for the threatened 

Western prairie fringed orchid, but these critiques fall short.  IEN Mem. at 60-61.  

Plaintiffs first argue that the pre-construction surveys will be insufficient to avoid 

the plant because it is a difficult species to identify.  Id.  Contrary to Plaintiffs’ 

impression that TransCanada employees are responsible for identifying the plant, 
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the pre-construction surveys will be conducted by a qualified surveyor, approved 

by FWS. FWS 2065.  Furthermore, the survey results will be submitted to FWS for 

review, and species presence will be assumed for any suitable habitat areas that 

could not be surveyed during the blooming period.  Id.; FWS 723.   

 Plaintiffs next argues that the conservation measures do not address the risk 

of invasive species.  IEN Mem. at 61.  However, in recognition of this possible 

impact, TransCanada developed weed and vegetation monitoring plans to prevent 

the spread of invasive species.  DOS 10020-21, 1055.  Additionally, the 

conservation measures include habitat restoration as well as a five-year monitoring 

period of the restoration areas for successful revegetation.  FWS 724, 2066.  

Finally, Plaintiffs allege that the agencies fail to address the potential impact of 

herbicide use on project right-of-ways to the hawkmoth, which pollinates the 

orchid.  IEN Mem. at 61.  However, no herbicides will be used where orchid 

populations are identified and any other herbicide application would be conducted 

by spot spraying the noxious weeds.  FWS 722. Given this commitment, FWS 

concluded that impacts to the hawkmoth would be unlikely.  Hines Report at 19.   

 Given these conservation measures, the State Department reasonably 

concluded that the project is not likely to adversely affect the orchid and FWS 

reasonably concurred with this determination.  
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  6. Impacts to the swift fox 

 Plaintiffs argue that the agencies failed to consult on the project’s impacts on 

the swift fox, IEN Mem. at 61-62, a subspecies of which (the northern swift fox) is 

listed only in Canada.47  50 C.F.R. § 17.11(h).  As discussed above, there is no 

obligation to engage in ESA consultation on impacts in Canada and duplicate the 

environmental requirements in place there.  See also Lujan v. Defs. of Wildlife, 504 

U.S. 555, 587-88 (1992) (Stevens, J., concurring) (agencies need not consult FWS 

regarding extraterritorial endangered species). 

 Although ESA consultation was not required, the swift fox is a specially- 

managed species by the BLM and the states of Montana, South Dakota, and 

Nebraska.  Thus, to avoid species impacts, project conservation measures include 

den site surveys, construction restrictions around active dens, and revegetation to 

support the small mammals and insects upon which the fox preys.  DOS 6899-900.  

                                                 
47 Plaintiffs incorrectly assert that the species was previously listed in Montana and 
South Dakota.  IEN Mem. at 61.  In 1995, FWS made a “warranted but precluded” 
finding on a petition to list the broader swift fox species in the United States, 
meaning that the species was a candidate for listing but precluded by higher 
conservation priorities.  However, in 2001, FWS removed the species from the 
candidate list because new data showed that it is more abundant and widely 
distributed, has more general habitat requirements, and that ten states had 
committed significant resources towards the species’ conservation.  66 Fed. Reg. 
1,295, 1,298 (Jan. 8, 2001).  Plaintiffs provide no support for their claim that the 
swift fox in Montana and South Dakota may be listed in the future. 
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Accordingly, even though not required by the ESA, the State Department 

reasonably ensured mitigation measures protective of the fox. 

V. The Court Should Not Vacate the Presidential Permit 

 The State Department and FWS satisfied all applicable legal requirements, 

and therefore no remedy is appropriate.  Nevertheless, if the Court finds that a 

legal violation occurred, it should not vacate the Presidential Permit or the 

Biological Opinion.  Vacatur is not a presumptive remedy, and whether an 

agency’s decision should be vacated “depends on how serious the agency’s errors 

are and the disruptive consequences of an interim change that may itself be 

changed.”  Cal. Cmtys. Against Toxics v. U.S. EPA, 688 F.3d 989, 992 (9th Cir. 

2012) (internal quotation marks and citation omitted); see also Idaho Farm Bureau 

Fed’n v. Babbitt, 58 F.3d 1392, 1405 (9th Cir. 1995).  Vacatur of the Presidential 

Permit would also implicate the President’s inherent constitutional authority and 

countermand the Under Secretary’s determination that the issuance of the permit 

was in the national interest.  Accordingly, if the Court finds a legal violation, it 

should allow the parties to submit briefing on remedy before making a decision 

regarding vacatur.  

CONCLUSION 

  For the foregoing reasons, summary judgment should be entered in favor of 

Defendants on all claims. 
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