
Natural Resources Defense Council   
Citizens Campaign for the Environment  

Riverkeeper 
Sierra Club Atlantic Chapter 

 
March 13, 2014 

 
Kent P. Sanders 
NYSDEC Headquarters 
625 Broadway 
Albany, NY 12233 
Via email:  depprmt@gw.dec.state.ny.us 
 
 

Re: NYS Empire State Plaza – Application for Water Withdrawal Permit 
(Application ID:  4-0101-00010/00003) 

 
Dear Mr. Sanders: 
 
 On behalf of Natural Resources Defense Council (and its 37,000 members in New York), 
Citizens Campaign for the Environment (and its 80,000 members), Riverkeeper (and its 4,500 
members), and Sierra Club Atlantic Chapter (collectively, the “Commenters”), please accept the 
following comments on the above-referenced permit application, which DEC has noticed for 
public comment, with a comment deadline of March 13, 2014.1   
 

The Office of General Services’ water withdrawal application for the Empire State Plaza 
is the first application by a party other than a power plant for an “initial permit” under DEC’s 
new water withdrawal permitting regulations (6 NYCRR Part 601), which took effect in April 
2013.  The Plaza is a complex of ten state-owned buildings that house 11,000 employees, a state 
museum, library, and archives, and a performing arts center and convention center.2  The 
proposed permit is for a massive withdrawal of 92 million gallons per day (MGD).  To put this 
volume of water in context, if the Plaza were a public water supply system, it would rank as the 
second-largest in the state, trailing only New York City.  The only larger withdrawals of any 
kind in New York, apart from New York City’s drinking water system, are all power plants.3   

 
The size and precedential value of this permit application make it particularly important 

that DEC rigorously apply to this application the standards set forth in the agency’s own 
regulations.  Nothing less is needed to ensure the protection of the state’s water resources and the 

                                                 
1 http://www.dec.ny.gov/enb/20140226_reg4.html  
2 http://ogs.ny.gov/plaza/  
3 http://gis.ny.gov/gisdata/inventories/details.cfm?DSID=1265 (accessed August 2013). 

mailto:depprmt@gw.dec.state.ny.us
http://www.dec.ny.gov/enb/20140226_reg4.html
http://ogs.ny.gov/plaza/
http://gis.ny.gov/gisdata/inventories/details.cfm?DSID=1265
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integrity of DEC’s new permitting regime, which was established pursuant to landmark water 
withdrawal legislation that Governor Cuomo signed in August 2011.4  
 

Based on our review of the public notice application materials, it is clear that DEC 
cannot lawfully approve the permit application without further review and analysis.   
 

In order for this application to proceed lawfully, all potential adverse environmental 
impacts of increased water withdrawals must be identified; DEC must impose permit terms that 
avoid or mitigate those adverse impacts; and DEC must impose any further permit conditions 
needed to ensure that OGS implements all “environmentally sounds and economically feasible” 
water conservation measures.  In this letter, we identify a number of potential adverse impacts 
and water conservation measures that have not been adequately addressed.  Accordingly, we also 
identify additional analyses DEC should require of the applicant and requirements that DEC 
should impose in the permit.    

 
Our detailed comments follow below: 
 

1. Issuance of the proposed permit is not a “ministerial action” and is, therefore, 
subject to SEQRA review. 

 
DEC regulations expressly provide that an initial permit “includes all terms and 

conditions of a water withdrawal permit, including environmentally sound and economically 
feasible water conservation measures to promote the efficient use of supplies.”5  To comply with 
this provision, DEC must determine, inter alia, what measures constitute the “environmentally 
sound and economically feasible” water conservation measures for the activities covered by an 
initial permit application, and must include provisions in the permit requiring implementation of 
such measures.   

 
Further, state law provides a definition of “environmentally sound and economically 

feasible water conservation measures” to guide this analysis.  Specifically, a permit must ensure 
implementation of: 

 
                                                 
4 A.5318A-2011, codified at ECL § 15-1501, et seq.  The legislation was enacted, in large part, to implement the 
requirements of the Great Lakes-St. Lawrence River Basin Water Resources Compact (“Compact”).  The legislation 
applied key elements of the Compact’s decisionmaking standards to all permits issued throughout the state;  this 
includes the Compact’s requirement that withdrawals must “incorporate environmentally sounds and economically 
feasible water conservation measures” and “result in no significant individual or cumulative adverse impacts to the 
quantity or quality of” the waters and water-dependent resources in the source watershed.  See Compact § 4.11 
(available at http://www.glslregionalbody.org/Docs/Agreements/Great_Lakes-
St_Lawrence_River_Basin_Water_Resources_Compact.pdf).  Therefore, even though the Empire State Plaza’s 
water withdrawal is not within the Great Lakes Basin, DEC’s application of the law’s permitting standards will set a 
precedent in regard to New York’s implementation of the Compact standards. 
5 6 NYCRR § 601.7(e). All water withdrawal permits must ensure implementation of a water conservation program 
that “incorporate[s] environmentally sound and economically feasible water conservation measures.”  ECL § 15-
1503(f).  The applicant is required to submit a proposed water conservation program to DEC for review, so that the 
permit can be conditioned on implementing the elements of an approved program. The burden is on the applicant to 
demonstrate that its water conservation program meets the legal standard. 6 NYCRR § 601.10(f), (k)(4); id. 
§ 601.11(c)(7). 

http://www.glslregionalbody.org/Docs/Agreements/Great_Lakes-St_Lawrence_River_Basin_Water_Resources_Compact.pdf
http://www.glslregionalbody.org/Docs/Agreements/Great_Lakes-St_Lawrence_River_Basin_Water_Resources_Compact.pdf
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those measures, methods, technologies or practices for efficient water use and for 
reduction of water loss and waste or for reducing a withdrawal, consumptive use or 
diversion that: 
(1) are environmentally sound; 
(2) reflect best practices applicable to the water use sector; 
(3) are technically feasible and available; 
(4) are economically feasible and cost effective based on an analysis that considers direct 

and avoided economic and environmental costs; and 
(5) consider the particular facilities and processes involved, taking into account the 

environmental impact, age of equipment and facilities involved, the processes 
employed, energy impacts and other appropriate factors.6 

 
 These provisions make it unmistakably clear that the issuance of an initial permit is not a 
mere “ministerial action” – which ordinarily would be exempt from SEQRA review as a Type II 
action.7  DEC regulations define a ministerial action as one that is “performed upon a given state of 
facts in a prescribed manner imposed by law without the exercise of any judgment or discretion as to the 
propriety of the act….”8  While the state’s water withdrawal permitting law does provide that DEC 
“shall” issue an initial permit to an eligible applicant, the law is equally clear, as reflected in the 
provisions cited above, that such permit must include, inter alia, terms and conditions specifying 
the water conservation measures that the permittee must implement.9  Therefore, DEC must 
exercise its judgment to determine which water conservation measures, precisely, are required in 
the context of any given permit, pursuant to the criteria set forth above.  Such an exercise of 
judgment, by definition, is not ministerial in nature.  
 
 Since the proposed permit is not a ministerial action, Type II action, DEC’s 
determination in the public notice that the permit “is not subject to SEQR because it is a Type II 
action” is incorrect.10  The permit cannot proceed until DEC has completed the necessary 
SEQRA review. 
 
                                                 
6 ECL § 15-1502(9); 6 NYCRR § 601.2(g). 
7 6 NYCRR § 617.5(c)(19).  As discussed further in note 11, below, even if DEC’s processing of this permit 
application were somehow considered “ministerial” – or otherwise fell into one of the categories typically treated as 
‘Type II” – the application would not be eligible for treatment as a Type II action, in light of the size of the water 
withdrawal at issue. 
8 6 NYCRR § 617.2(w) (emphasis added). 
9 This is true even though DEC must issue an initial permit authorizing a withdrawal up to the maximum capacity 
the applicant reported to DEC on or before Feb. 15, 2012, as per ECL § 15-1501(9) and 6 NYCRR § 601.7(d).  The 
statute is clear that initial permits are “subject to appropriate terms and conditions as required under this article,” 
ECL § 15-1501(9) (emphasis added), and, as explained above, DEC’s rules expressly state that “all terms and 
conditions” of water withdrawal permit, including those related to water conservation requirements, apply equally to 
initial permits. 6 NYCRR § 601.7(e).  As a result, while the initial permit the Empire State Plaza must specify a 
maximum authorized withdrawal of 92 MGD, it must also condition the authorization to withdraw any water from 
the Hudson River on the implementation of environmentally sound and economically efficient water conservation 
measures to be specified by DEC in the permit, even if – indeed, especially if – the effect of such measures is to 
maintain withdrawals at a level below the maximum capacity of the system. 
10 Although the public notice does not state the basis on which DEC deemed this application to be a Type II action, 
DEC staff has informed us, via email (on file with NRDC), that the Type II determination is based on the same 
rationale DEC provided for the interim permit application for the Ravenswood Generating Stations in New York 
City – i.e., that the issuance of “initial permits” is a “ministerial” action.   
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Due to the size of the Empire State Plaza’s water withdrawal, the permit application is, in 
fact, a “Type I” action.   DEC’s SEQRA regulations specifically provide that “a project or action 
that would use ground or surface water in excess of 2,000,000 gallons per day” is a Type I 
action.11  As a Type I action, the application is “likely” to require the preparation of a full 
Environmental Impact Statement (EIS).12  Before proceeding with the application, DEC must 
make a determination of significance and, if the activity “may include the potential for at least 
one significant adverse environmental impact,” require preparation of an EIS.13 
 

We note that, based on the materials in the application alone it does appear that operation 
of the Empire State Plaza’s water withdrawal system “may have a significant adverse impact” on 
the environment.14  The application materials reference, but do not explain in any detail, the 
adverse impacts related to thermal discharges to the river and impingement and entrainment of 
aquatic life.  (See further discussion in point #3 below.)  It is not clear from the application 
materials, however, what the full range of feasible water conservation measures may be, which 
would help mitigate any such harms (and which are, in any event, necessary for compliance with 
the water withdrawal law).  (See further discussion in point #2 below.)  Therefore, the 
requirement to evaluate the merits of this application under SEQRA is important both as a 
precedential matter, with regard to DEC’s implementation of the “initial permit” program under 
the state water withdrawal law, and as a practical matter with regard to protecting the water 
resources at issue in this application. 
 
2. The permit must specify, and require implementation of, all “environmentally 

sound and economically feasible” water conservation measures. 
 

As explained in point #1, above, all water withdrawal permits – including “initial 
permits” – must require the implementation of a water conservation program that includes all 
“environmentally sound and economically feasible water conservation measures,” as that term is 
defined by law.  In order to satisfy this requirement, DEC must address the following issues: 

 
a. The permit must specifically identify, and require continued operation and 

maintenance of, all existing water conservation measures. 
 
As per DEC regulations, the maximum withdrawal volume proposed to be authorized in 

the permit is simply the maximum capacity of the system.15  But that maximum capacity is 
actually significantly higher than the facility’s 2011 & 2012 reported maximum daily 
withdrawals (67 and 69 MGD, respectively), as indicated elsewhere on DEC’s website.16  The 
                                                 
11 6 N.Y.C.R.R. § 617.4(b)(6)(ii).  In addition, DEC’s SEQRA regulations provide that, to be categorized as Type II, 
an action must “must . . . (2) not be a Type I action as defined in section 617.4 of this Part.” 6 NYCRR § 617.5(b).  
Thus, wholly apart from the fact that issuance of initial permits is never a “ministerial action,” issuance of an initial 
permit for a withdrawal  the size of the Empire State Plaza’s withdrawal cannot be considered a Type II action 
exempt from SEQRA review, since it is expressly defined as a Type I action. 
12 6 NYCRR § 617.4(a). 
13 Id. § 617.7(a)(1). 
14 See 6 NYCRR § 617.1(c). 
15 6 NYCRR § 601.7(d).  See also ECL § 15-1501(9). 
16 http://www.dec.ny.gov/maps/withdrawalslink.kmz  (2012 data); see supra note 3 (2011 data). 

http://www.dec.ny.gov/maps/withdrawalslink.kmz
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fact that the facility has been using no more than 75% of its maximum capacity suggests that 
there are existing design features and/or operating practices that effectively serve as 
“environmentally sound and economically feasible” water conservation measures.  The permit 
should, therefore, clearly identify all of these features and practices, and should expressly require 
their continued operation and maintenance – or, if this should become infeasible due to changed 
circumstances during the life of the permit, the implementation of alternative practices that are 
no less effective at reducing water demand.   

 
b. The permit must specifically identify, and require implementation of, any 

additional measures DEC finds to be environmentally sound and economically 
feasible, based on further evaluation by the applicant. 

 
State law places the burden on the applicant to demonstrate, to DEC’s satisfaction, that its 

proposed water conservation program includes all “environmentally sound and economically 
feasible conservation measures.”17  Similarly, DEC regulations provide that a water withdrawal 
permit application must include “an analysis of increased water conservation measures as a 
means to reduce or eliminate the need for the proposed source,”18 and must demonstrate that 
“increased water conservation or efficiency measures [beyond those proposed by the applicant] 
cannot negate or reduce the need for the proposed water withdrawals.”19 

   
While OGS’s application materials include some discussion of these topics, there are 

some potentially very cost-effective measures that were not discussed, and which require further 
evaluation.20 Specifically, DEC should require OGS to evaluate the feasibility of reducing the 
cooling load of buildings within the Empire State Plaza, and should incorporate any 
economically feasible measures into the permit’s requirements.  Reducing the cooling load 
would reduce the size of the water withdrawal needed to operate the facility’s cooling system.  
(It would also reduce the total thermal discharge from the system back to the river, thereby 
reducing evaporative losses from the surface waters.)   

 
At a minimum, before DEC issues a permit, OGS should be required to evaluate the 

following: 
 

• Upgrading the thermal envelope of the building:  Measures such as improved insulation 
and thermally-efficient windows can help reduce indoor air temperatures in summer 
months.  NRDC contacted the New York Power Authority (NYPA) and New York State 

                                                 
17 Supra note 5. 
18 6 NYCRR § 601.10(e)(3). 
19 6 NYCRR § 601.10(k)(2). 
20 The Water Conservation Program Form – Non-Potable Water Withdrawals submitted as part of the application 
states (at Part VI) that “goals for reducing future water usage” are “none at this time.”  (The applicant also submitted 
a Water Conservation  Program Form for Public Water Supplies.  Although it appears this form was submitted in 
unnecessarily, since the applicant does not operate a public water supply system, Part VI of that form states that 
“goals for reducing future water usage” are “currently under review with SPDES permit renewal.”  As described in 
point #2.c, below, the SPDES permit renewal process does not relieve DEC of its responsibility to identify and 
include environmentally sound and economically feasible water conservation measures in this permit.  Moreover, 
the scope of the SPDES permit analysis, as described in the application for this permit, does not address the range of 
potential water conservation measures identified in this letter.)  
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Energy Research and Development Authority (NYSERDA) to determine whether they 
had participated in any energy efficiency retrofits at the Empire State Plaza aimed at 
upgrading the thermal envelope of the buildings.  Neither NYPA nor NYSERA knew of 
any such projects. 
 

• Optimizing “economizer” operations:  An economizer system relies on ambient external 
air to help cool the interior of a building, when cooling is needed and outdoor 
temperatures are actually lower than indoor temperatures.  This can be the case when, for 
example, “[h]eat internal to the building, such as people, lights, computers, copy 
machines, motors, and other machines, causes the temperature inside a structure to 
increase,” or when [h]eat soaked up by the building structure…continue[s] to heat the 
building long after the temperature outside the building has dropped.”21  Performance of 
these systems can often be improved through optimizing operations.22    

 
In connection with this evaluation, DEC should require OGS to determine the avoided 

cost of measures that would reduce water use by its cooling system.  These avoided costs may 
include reduced operating costs of the cooling system (including reduced energy demand for 
pumping), as well as non-water-related energy savings attributable to energy efficiency building 
retrofits that involve upgrading the buildings’ thermal envelope (e.g., savings on heating costs in 
winter, which would result from improvements that also reduce cooling loads in summer).23 

 
In point 2.c., below, we also identify additional options in regard to modifying the design 

of the cooling system, which DEC should also require OGS to evaluate. 
 
Following OGS’s submission of these additional analyses, DEC must independently 

evaluate them and determine which measures are environmentally sound and economically 
feasible.  The permit must specifically identify such measures and require their implementation. 
 

c. DEC must determine, with respect to this permit, whether state water 
withdrawal permitting standards require the use of closed-cycle cooling. 
 

The massive volume of water used by the Empire State Plaza is attributable largely to the 
fact that it relies on a once-through cooling system.  A closed-cycle cooling system would use 
much less water.  The application states that  

 
NYSDEC is currently reviewing the facility’s SPDES permit and will select 
potential technologies or operational measures to be implemented to meet the 
requirements of 6 NYCRR Part 704.5 and Section 316(b) of the Clean Water 
Act….This process will decide the future implementation of potential Closed 

                                                 
21 “The Economizer, In A Nutshell,” The Air Conditioning, Heating, and Refrigeration NEWS (May 9, 2004), 
available at http://www.achrnews.com/articles/the-economizer-in-a-nutshell.  
22 See. e.g., William Kingrey, P.E., et al., “Checking Economizer Operation,” Washington State University Energy 
Program (2009), available at http://www.energy.wsu.edu/documents/AHT_Economizers%5B1%5D.pdf.   
23 See 6 NYCRR § 601.2(g)(4) (providing that determination of economic feasibility of conservation measures must 
include “consider[ation of] direct and avoided economic and environmental costs” (emphasis added)). 

http://www.achrnews.com/articles/the-economizer-in-a-nutshell
http://www.energy.wsu.edu/documents/AHT_Economizers%5B1%5D.pdf
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Cycle Cooling (CCC), wedgewire screens, an outfall diffuser and/or other 
technologies.24   

 
DEC’s pending evaluation under 6 NYCRR § 704.5 and Section 316(b) of the Clean 

Water Act, however, will not determine whether closed-cycle cooling is necessary to meet the 
requirements of the state water withdrawal permitting law, which applies a different legal 
standard to determine the required water conservation measures.  If DEC determines under Clean 
Water Act section 316(b) and 6 NYCRR § 704.5 that closed-cycle cooling is required, the 
question as to the water withdrawal permitting law would be, effectively, moot.  However, in the 
absence of such a determination, DEC is also obliged to determine whether closed-cycle cooling 
represents an “environmentally sound and economically feasible water conservation measure,” 
as that term is defined by law. 

 
Additionally, the question of once-through versus closed-cycle cooling may not be an all-

or-nothing proposition.  Experience with the World Trade Center, in New York City, suggests 
that partial retrofit or upgrade of the existing system could significantly reduce the volume of 
water required.  In 2005, New York City and the developers of the World Trade Center site and 
the “Freedom Tower” modernized the cooling system for the complex, by requiring conversion 
from a single once through cooling “chiller” system that withdrew 90 mgd from the Hudson 
River for the entire complex, to a combination of a smaller cooling water system for the 
memorial museum, PATH terminal and other buildings, and the addition of small closed loop 
cooling systems for the larger office buildings, including One World Trade Center.  The new 
design reduced the water withdrawals by over 80%, from 90 mgd to 15 mgd, dramatically 
reducing impacts to the Hudson River and utilizing a design that was more cost effective and 
environmentally friendly.25  Given the fact that the Empire Plaza complex is similarly comprised 
of a number of different buildings and the underground mall, DEC should require OGS to 
analyze the feasibility of upgrading the cooling system to achieve reductions in water use and 
environmental impact.  DEC must then independently evaluate OGS’s analysis and determine 
which approach is environmentally sound and economically feasible; the permit must 
specifically identify that approach and require its implementation. 

 
d. The permit must include specific requirements for secondary metering and 

system leak detection and repair. 
 

DEC’s regulations provide that, for all permits, the environmentally sound and 
economically feasible water conservation measures “must include source and customer metering; 
frequent water system auditing; [and] system leak detection and repair….”26 The Water 
Conservation Program Form – Non-Potable Water Withdrawals submitted as part of the 
application states (at Part III) that, in addition to source metering, OGS only has “secondary” 
metering for two of the many buildings that comprise the Empire State Plaza complex.  The 
Form also states (at Part V) that OGS does not “regularly survey [the] facility for leakage,” but 
that OGS “performs video surveys of water lines to identify leaks”; this suggests that, although 
OGS performs some leak surveys, it does not do so at any particular frequency.   
                                                 
24 Engineering Report (Dec. 2013) at 8. 
25 http://www.nytimes.com/2005/11/16/nyregion/16rebuild.html  
26 6 NYCRR § 601.10(f). 

http://www.nytimes.com/2005/11/16/nyregion/16rebuild.html
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Particularly since the applicant reports that its system has been in operation for nearly 50 

years (since 1966), DEC should require OGS to implement, at a minimum, the leak detection and 
repair “Best Management Practices” identified on DEC’s standard Water Conservation Program 
Form (at Part V), which consist of the following: 

 
• Check any underground water distribution systems for leaks each year. 
• Fix every detectable leak as soon as possible. 
• Have an on-going system rehabilitation program. 

 
Adequate measurement and auditing of the system is also essential to ensure that leaks 

are detected.  Accordingly, the permit should require that DEC install secondary metering for all 
of the buildings comprising the Empire State Plaza and test and calibrate all such meters 
annually.27  

 
Further, the permit should require annual water audits using a methodology substantially 

comparable to that set forth in American Water Works Association (AWWA) Manual M-36, 
Water Audits and Loss Control Programs, which would include not only a leak detection 
protocol, but also an assessment of the accuracy of all input and service meters, which is 
essential for quantifying the extent of undetected leaks.  (We further note that, although the 
Water Conservation Program Form included in the application states (at Part IV) that OGS 
performs annual water audits, the form also requires submission of the most recent audit report 
and it does not appear that OGS included that report in its application.  DEC should require OGS 
to supplement the application with that report.)   

 
3. DEC must ensure that there has been sufficient analysis of the potential adverse 

impacts of the proposed water withdrawal and impose any necessary permit 
conditions to avoid those impacts. 
 
The application states that “[t]he actual maximum achievable flow of 92 MGD represents 

only 8 percent of Hudson River flow at the lowest flow on record since 1976 (1,777 cfs).”28  It 
further states that “returns essentially all of the water to the river. The project does not consume 
water and thus has essentially no impact to other municipalities who may also withdraw river 
water for potable use.”29 

 
A comparison of withdrawals to the lowest recorded flow since 1976 paints an 

incomplete picture of the potential water quantity impacts of the withdrawal.  A 37-year time 
series is a relatively short historical record for low-flows.  The applicant should be required to 
compare its maximum withdrawals to the historic low flows on record. (We note that, in another 
major water withdrawal permit application currently pending before DEC, within the same major 
drainage basin (the Mohawk River watershed, which feeds into the Hudson River) the applicant 

                                                 
27 See DEC’s standard Water Conservation Program Form, Part III, which identifies the following as a mandatory 
Best Management Practice: “Source and secondary meters must be tested and calibrated annually.” 
28 Engineering Report (Dec. 2013) at 12. 
29 Id. 



9 
 

compared the proposed withdrawal to historic low flows and reported that the “drought of 
record” occurred in 1964. 30) 

 
Moreover, a withdrawal of 8% of the entire flow of the Hudson River at Albany may 

actually present a significant impact; the application does not demonstrate, but merely asserts, 
that it does not.  The application does not appear to include information on “other upstream 
water withdrawals,” as required by DEC regulations,31 which makes it impossible to determine 
the cumulative effect of this withdrawal on river flows.   

 
The application also presents no analysis of the evaporative losses attributable to the 

thermal discharge to the river.  While the facility may not “consume” water prior to discharge, it 
nonetheless represents a consumptive use of river water to the extent that elevated temperatures 
in the discharge cause increased rates of evaporation from the river downstream of the outfall.  
To determine whether the withdrawal may cause any significant adverse environmental impacts 
on the river itself or on downstream users, this evaporative loss must be quantified, and its 
consequences must be evaluated.  (We note that such consequences may relate not only to water 
quantity, but also to water quality.  The Hudson River receives substantial pollution inputs in and 
around Albany.  Reduced water levels in the river would decrease its assimilative capacity for 
such pollution.) 

 
The application materials state that “[t]he primary impacts of concern are temperature 

increase at the discharge, and impingement and entrainment.”32  However, the application 
presents no analysis of the direct effects of thermal discharges on aquatic habitat, resulting from 
increased temperatures in the river. Nor does it present any analysis of the adverse effects of 
impingement and entrainment of aquatic life in the intake system.33 
 

In sum, without further data and analysis described above, DEC cannot meet its burden to 
demonstrate that “the proposed project is just and equitable to other municipalities and their 
inhabitants in regards to present and future needs for sources of potable water” and “the 
proposed withdrawal will result in no significant individual or cumulative adverse environmental 
impacts.”34  Likewise, without such data and analysis, DEC cannot make the determinations it is 
required to make, under 6 NYCRR § 601.11(c), including whether: 
 

 (3) the proposed project is just and equitable to all affected municipalities and 
their inhabitants with regard to their present and future needs for sources of 
potable water supply; [and] 

                                                 
30 See Application of Mohawk Valley Water Authority at Exhibit 4, available at http://sdrv.ms/1anLjtI.  
31 6 NYCRR § 601.10(e)(11). 
32 Engineering Report (Dec. 2013) at 12. 
33 The application states that studies of these issues have been performed in connection with the applicant’s separate 
permit under section 316(b) of the Clean Water Act and corresponding state law.  Engineering Report (Dec. 2013) at 
13.  However, as explained in point #2.c, above, the applicant must fully address, and DEC must make the necessary 
determinations regarding, avoidance of such impacts in the context of this water withdrawal permit. 
34 6 NYCRR § 601.10(k)(6)-(7).  See also id. § 601.10(e)(11) (requiring that applications must include “information 
on rainfall, stream flows and classifications,…other upstream water withdrawals, safe yield analyses or passby flow 
calculations….”). 

http://sdrv.ms/1anLjtI
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* * * 
 (6) the proposed water withdrawal will be implemented in a manner to ensure it 

will result in no significant individual or cumulative adverse impacts on the 
quantity or quality of the water source and water dependent natural resources, 
including aquatic life[.]  

 
Likewise, without the missing data and analysis, DEC cannot determine whether additional 
permit conditions are needed to avoid a situation where “the water withdrawal will exceed or 
cause to be exceeded the safe yield or sustainable supply of the water source.”35 
 
 DEC must require OGS to provide the necessary data and analysis to determine whether 
the Empire State Plaza’s withdrawals may result in significant individual or cumulative adverse 
impacts on the quality or quantity of water in the Hudson River, on its aquatic life, and on other 
users of the water body.  If DEC determines that such adverse impacts may occur, it must 
include further conditions in the permit sufficient to avoid such impacts.36 
 

* * * * * 
 

 Thank you for your consideration of these comments.  Please contact the undersigned 
with any questions. 
 

Sincerely, 

       
      Lawrence Levine 
      Senior Attorney 
      Natural Resources Defense Council 
      40 W 20th St. 
      New York, NY 10011 
      (212) 727-2700 

llevine@nrdc.org  
 
/s 
Sarah Eckel 
Legislative & Policy Director 
Citizens Campaign for the Environment 
P.O. Box 661  
Syracuse, NY 13206 
(315) 472-1339 

                                                 
35 6 NYCRR § 601.16(a). 
36 We note that the application asserts that, even with a closed-cycle cooling system, the current once-through 
system “would still be required to operate (at a lower capacity) to supply the SUNY System Administration Building 
and the Times Union Center. The current environmental impacts would still exist.”  Engineering Report (Dec. 2013) 
at 11-12.  The issue is not, however, whether such impacts would “exist” – it is whether they would be reduced, 
such that significant impacts would be avoided, by the use of closed-cycle cooling (and/or any other water 
conservation measures or other mitigation measures). 

mailto:llevine@nrdc.org
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seckel@citizenscampaign.org 
 
/s 
Phillip Musegaas, Esq.  
Hudson River Program Director  
Riverkeeper, Inc.  
20 Secor Road 
Ossining, NY 10562 
914-478-4501 ext. 224 
Phillip@riverkeeper.org  

       
      /s 

Roger Downs 
Conservation Director 
Sierra Club Atlantic Chapter 
353 Hamilton Street 
Albany, NY 12210 
(518) 426-9144 
roger.downs@sierraclub.org 
 

 
 
cc (via email): James Tierney, Asst. Commissioner for Water Resources 
  Angus Eaton, Director, Bureau of Water Resource Management 
  Mike Holt, Chief, Water Quantity Management Section 
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