
	

	
	

 May 10, 2017 
 
Loren A. Wobig, P.E., CFM,  
Manager, Division of Resource Management,  
Office of Water Resources  
Illinois Department of Natural Resources 
One Natural Resources Way  
Springfield, IL 62702-1271  
 
Transmitted via email to loren.wobig@illinois.gov 
 
Dear Mr Wobig 
 
NRDC is an international nonprofit environmental organization with more than 2 million 
members and online activists. Our organization works to safeguard the earth—its people, its 
plants and animals, and the natural systems on which all life depends. Our organizational goals 
include curbing global warming, safeguarding human health, and ensuring safe and sufficient 
water for people and the environment. 
 
In reviewing the proposed changes to Part 3700 of the Illinois Department of Natural Resources 
(IDNR) regulations we are deeply troubled by the departure these represent from IDNR’s past 
practice and from the principles of responsible floodplain management more generally.   
 
The proposed regulations would have the practical effect of allowing levee operators to raise 
their levees with little to no consideration of how such actions might exacerbate flooding 
upstream, downstream, or across the river.  With flooding occurring in parts of Illinois and in 
neighboring states at this very moment, these proposed regulations are ill-timed. But these 
proposed regulations are ill-conceived, regardless of the timing. 
 
Our comments on these proposed amendments to Part 3700 address the following issues: 

1. Proposed regulations fail to require the “Worst-case Analysis” to consider flood events 
up to a magnitude identified under HJ0095, passed in 2014 by the Illinois General 
Assembly, and cited as the impetus for these proposed amendments; 
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2. The proposed regulations are far less protective than those currently employed by IDNR; 
3. Exempted activities under Part 3700.30(b) are far too expansive; and  
4. New procedures for Violations and Enforcement unduly restrict IDNR’s enforcement 

functions. 
 
Proposed definition of “Worst-case Analysis” fails to consider flood events identified under 
HJR0095, passed in 2014 by the Illinois General Assembly, and cited as the impetus for 
these proposed amendments1 
 
Paragraph (1) of HJR0095 states that IDNR is to develop amendments to Part 3700 that: 
 

“better define the flood risk associated with levee construction by adjusting the upper 
regulatory limit for a worst-case analysis to be the flood discharge with a 0.2% annual 
chance of exceedance (500-year frequency) for levees and floodwalls...” 

 
IDNR’s proposed definition of “Worst-case Analysis” fails to comply with the requirement and 
instead is limited to “flood events up to and including the 1% annual chance of exceedance (100-
year frequency), which is a far less rigorous standard of review.  (see proposed Section 3700.20 
Definitions).  This is not only less rigorous that than the standard of review articulated in 
HJR0095, but it is far less rigorous than IDNR’s current regulations. 
 
IDNR must correct this error in its proposed regulations and, at minimum include the 500-year 
frequency flood event as part of its definition for “Worst-case Analysis” and ensure this 
frequency of flood event is similarly referenced for all other pertinent sections of these proposed 
regulations (including Sections 3700.75 and 3700.76). IDNR should also restore its previous 
standards for permitting levees and floodwalls that require that the worst case analysis be defined 
by the flood elevation that would cause a levee to be overtopped (see  below).  
 
 
The proposed regulations are far less protective than those currently employed by IDNR 
 
We urge the Illinois DNR to not move forward with the proposed revisions to the definition of 
“Worst-case Analysis” or the changes in regulatory standards that would apply to levees in 
floodwalls described in Proposed 3700.75 and 3700.76. The new definition of Worst-case 
Analysis limits the analysis to a 100-year flood frequency, a level of flooding that is far too 
regularly exceeded in the State of Illinois to even remotely be considered a “worst case.”  
 

																																																								
1	IDNR,	Part	3700	Administrative	Rules,	Summary	of	updates	and	changes,	April	2017,	p.	1.	
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For levees and floodwalls, the current regulations authorize IDNR to consider flood events up to 
and including the existing height of a levee or floodwall, which seems entirely reasonable as a 
worst-case scenario.  Indeed, even this level is probably less than the worst-case scenario, given 
that levees are routinely raised temporarily using sandbags or placement of additional material 
on a levee crest during flood events, as a way of keeping levees from overtopping. Since flood 
heights may go above a levee’s design specifications during such incidents, the worst case may 
be several feet higher than the levee itself.  
 
But the proposed definition of “Worst-case Analysis” is wholly unacceptable and represents an 
ill-advised departure from past flood management practices. IDNR would only be able to 
consider a levee or floodwall’s impact on the 100-year flood event and would be barred from 
considering how a levee might impact 200-year, 250-year, 500-year, etc. flood events. Levees 
built higher than the level of the 100-year flood elevation would automatically be authorized to 
be raised under the proposed regulations, regardless of the deleterious consequences elsewhere.   
 
By limiting IDNR’s authority to consideration of the 100-year flood event, the state is granting 
levee owners and operators a nearly unfettered ability to engage in a dangerous game of one-ups-
man-ship where those who can raise their levees highest and fastest will be able to do so at the 
expense of everyone else.  
 
Moreover, under proposed Section 3700.60 (Permit Standards) the state’s floodplain 
management standards of review are severely weakened.  Under the proposed regulations, the 
state can be obligated to allow construction in the floodway, so long as the applicant 
demonstrates no impact on floods up to but not exceeding the 100-year flood.  For larger scale, 
more damaging flood events, the state would have to allow development that exacerbates the 
potential for flooding and damages.  
 
Previously under 3700.60, IDNR had the ability to quickly permit projects that could 
demonstrate that they would not increase flood heights by 0.1 feet for urban areas or 0.5 feet for 
rural areas.  This standard allowed levee operators to do standard maintenance and improvements 
that did not affect flood elevations for others.  Under the proposed regulations, these criteria 
would only apply in circumstances when no buildings are in the floodplain, negating IDNR’s 
long-held authority for overseeing levee and floodwall construction in instances when elevating 
those structures would exacerbate flooding elsewhere.  This represents a significant diminishing 
of the state’s floodplain protections.   
 
Exempted activities under Part 3700.30(b) are far too expansive 
 
There are new classes of exempted activities for the maintenance and repair of levees and 
floodwalls (proposed para. 7), maintenance and repair of existing bridges and culverts (proposed 
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para. 8), temporary placement of materials in the floodway (proposed para. 13) and temporary 
placement of materials on a levee (proposed para. 14) that NRDC objects to. 
Under para. 7, there is no reason to exempt the repair or restoration of a levee to its pre-July 1, 
1985 configuration, or to a configuration allowed under a prior IDNR permit.  Floodplain 
management is in many ways an adaptive process, and granting levee operators an automatic 
approval for a past project configuration short-circuits IDNR’s ability to adapt its oversight to 
changing circumstances and manage the river in accordance with an updated or refined 
understanding of flood risk and floodplain management strategies.  
 
Under para. 8, we object to the amendment that would allow bridges and culverts to restrict 
waterway openings for flows above those associated with 100-year flood event.  These larger 
flood events can have catastrophic consequences for riparian landowners and allowing bridges to 
restrict those flows with no analysis or consideration by IDNR is unacceptable and increases the 
potential for flood damage. 
 
The provisions under para. 13 and 14 are also objectionable.  While there may be perfectly good 
reasons to engage in some or all of these activities in the course of responding to a flood event, 
many of these are substantial construction activities that may turn out to be anything but 
temporary. Indeed, it has become all too clear that many levees  along the Mississippi River have 
been illegally raised, perhaps using techniques that these proposed regulations would suddenly 
grant blanket authorization (see “Overbuilt levees upstream reignite skepticism about ones near 
St. Louis,” St. Louis Post-Dispatch, May 1, 2017. Available at https://is.gd/IFcouY.) 
   
 
New procedures for Violations and Enforcement unduly restrict IDNR’s enforcement 
functions. 
 
The proposed Section 3700.100 (Violations and Enforcement) establishes an entirely new set of 
time consuming, inefficient, and potentially ineffective enforcement provisions that will weaken 
Illinois’ floodplain management and flood risk reduction efforts. 
 
Prior to making such sweeping, comprehensive, and prescriptive changes the IDNR should be 
required to show why such changes are needed.  There is no justification for why IDNR’s 
enforcement authorities must be wholly replaced. What is proposed seems designed to inhibit 
IDNR’s ability to responsibly manage the state’s floodplains and require compliance with 
permits that the Department has previously issued.   
 
Under para. (b), IDNR can send a Notice of Violation, only after sending a Notice of Non-
Compliance under para. (a).  However, the contents and purposes of the Notice of Violation 
would seem to be what one would reasonably expect to be included in the Notice of Non-
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Compliance. In addition, the process and procedures proposed for how a Notice of Violation are 
handled seem intended to build in a long delay before IDNR can get to the point of adjudicating 
the violation and ensuring that action is taken to correct any deficiencies.   
 
NRDC requests that IDNR strike the proposed Section 3700.100 and retain the current 
regulations instead.   
 
Conclusion 
 
NRDC strenuously objects to the proposed amendments to Section 3700.  We see these as a 
significant step backwards for managing the state’s floodplains and managing the risks 
associated with flooding. These regulations, in many ways, make certain regressive floodplain 
management practices more expedient and institutionalizes their continued and expanded use, 
namely the reliance on levees as a means of flood mitigation.  Levees have their place, but 
changing the state’s regulations to automatically authorize levees to be raised and to bar IDNR 
from analyzing how levees might have negative consequences on flooding elsewhere is 
irresponsible.   
 
Yours Truly,  

 
Robert Moore 
Senior Policy Analyst 
NRDC Water Program 


