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1 
 

INTRODUCTION 

We rely on clean water for drinking, to irrigate crops, for swimming 

and fishing, and as habitat for wildlife. Wetlands and other waters reduce 

flooding and filter pollution. Since 1972, the Clean Water Act, one of our 

earliest and most important environmental laws, has helped restore and 

protect our Nation’s waters. This case concerns a federal rule that will 

determine whether water bodies that perform these essential functions 

warrant protection from pollution and destruction under the Clean Water 

Act. 

For decades, the Clean Water Act was broadly applied to protect 

many kinds of waters. In recent years, however, two Supreme Court 

decisions and agency practices adopted in their wake cast doubt on 

whether some critical waters—especially small streams and wetlands—

qualified for protection from pollution, degradation, or destruction. 

To remedy this confusion, the Environmental Protection Agency and 

the Army Corps of Engineers issued the Clean Water Rule, seeking to 

clarify which water bodies the Act protects. Based in large part on a 

rigorous analysis of the peer-reviewed scientific evidence demonstrating 

the important watershed functions of streams, wetlands, and other water 
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bodies, the Rule guarantees protections to many vital waters. These include 

water sources that supply drinking-water systems serving millions of 

Americans, that protect communities from flooding, and that provide 

important habitat for fish, birds, and other wildlife. 

Although the Rule generally reflects both the prevailing law and 

science, it departs from those foundations in narrow but significant ways, 

by excluding or inadequately protecting certain waters that otherwise meet 

the legal and scientific standards that the Agencies and the law have 

identified as prerequisites for protection. Additionally, the Agencies 

violated the notice-and-comment requirement of the Administrative 

Procedure Act by denying the undersigned Petitioners (collectively, the 

Conservation Groups) the opportunity to comment, or by refusing to 

consider the Conservation Groups’ comments, on two of these departures. 

 To remedy these violations of law but preserve the important and 

necessary improvements in the Rule, the Conservation Groups respectfully 

request that the Court vacate and remand only the specific defective 

portions of the Rule, to the extent they are severable, or, to the extent they 

are not severable, that the Court remand without vacatur. Because the 

majority of the Rule restores protections to important waters that would 
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otherwise be vulnerable, the Conservation Groups request that the Court 

allow all portions of the Rule that are not defective as described herein, and 

any portions that are defective but cannot be severed from the Rule, to take 

effect and remain in effect during remand. 

STATEMENT OF JURISDICTION 

 This Court ruled that jurisdiction over these petitions lies in this 

Court pursuant to 33 U.S.C. § 1369(b)(1)(F). See ECF No. 72-2. These 

petitions were timely filed within 120 days of the Rule’s issuance. 33 U.S.C. 

§ 1369(b)(1).  

 The Conservation Groups have standing to pursue this matter as 

demonstrated in the declarations submitted with this brief.1 An association 

has standing to bring suit on behalf of its members when those members 

would otherwise have standing in their own right, when the interests at 

stake are germane to the organization’s purpose, and when neither the 

claim asserted nor the relief requested requires individual participation. 

Sierra Club v. EPA, 793 F.3d 656, 661 (6th Cir. 2015). Members have standing 

                                           
1 See Declarations of Aboulhosn, Andrews, Angstman, Beach, 

Cammarata, Desrosiers, Finch, Gerrodette, Haase, Houghton, Klimek, 
Kolton, Melmoth, Rebuffoni, Ring, Slama, Trujillo, and Wilke, contained in 
the Addendum to this brief. 

      Case: 15-3751     Document: 130     Filed: 11/01/2016     Page: 17



4 
 

in their own right when they demonstrate particularized injury, traceable 

to the conduct in question, that the court can redress. See id. at 661-62; Am. 

Canoe Ass’n, Inc. v. City of Louisa Water & Sewer Comm’n, 389 F.3d 536, 540 

(6th Cir. 2004). 

 Conservation Group members use, recreate on or near, own property 

on, and work to protect and preserve many different types of water bodies 

across the United States. See supra note 1. The Clean Water Rule’s 

inadequate protection for, and exclusion from protection of, certain 

categories of waters will harm these members by enabling pollution of 

waters they use and enjoy, or by making the protection of these waters 

uncertain or much more difficult to ensure. A ruling for the Conservation 

Groups will allow these members to use tools available under the Clean 

Water Act to protect the waters they use and enjoy. In addition, the 

interests at stake in this case are germane to the purposes of the 

Conservation Groups, see Declarations of Aboulhosn, Beach, Desrosiers, 

Kolton, Trujillo, and Wilke, and individual participation is not required 

because only prospective injunctive relief is requested, Sandusky Cty. 

Democratic Party v. Blackwell, 387 F.3d 565, 573-74 (6th Cir. 2004). Thus, the 
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Conservation Groups have standing to bring their claims regarding the 

Clean Water Rule. 

STATEMENT OF ISSUES PRESENTED 

1. Does the Rule’s exclusion of waters used for certain farming 

activities from the definition of “adjacent” (which results in exclusion from 

guaranteed protections under the Clean Water Act) violate the Act and 

procedural requirements? 

2. Did the Agencies violate the Clean Water Act and procedural 

requirements by permanently codifying an exclusion for waste treatment 

systems, which allows waters of the United States to be denied the Act’s 

protections if they are converted to waste dumps? 

3. Does the Rule’s categorical exclusion of waters that are more 

than 4,000 feet from other specified waters—even though the Agencies 

have found that some waters beyond those boundaries meet prerequisites 

for protection—violate the Act? 

4. Does the Rule’s exclusion of certain tributary waters that lack a 

bed, banks, or ordinary high water mark, without regard to their effects on 

downstream waters, violate the Act? 
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5. Does the Rule’s categorical exclusion of groundwater, 

regardless of its effect on surface waters, violate the Act, and is it arbitrary? 

STATEMENT OF THE CASE 

 The Clean Water Act has long provided broad protections for the I.
Nation’s waters. 

Since its passage in 1972, the Clean Water Act has directed the 

country’s efforts to restore and protect the “chemical, physical, and 

biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). The Act 

applies a suite of protective and pollution-control measures to “navigable 

waters,” see id. § 1251 et seq., which Congress defined as “the waters of the 

United States,” id. § 1362(7). These measures include the requirement that 

point sources discharging pollutants into waters must have a permit, id. 

§§ 1311(a), 1342; the absolute prohibition against discharging “any 

radiological, chemical, or biological warfare agent, any high-level 

radioactive waste, or any medical waste,” id. § 1311(f); protections against 

the discharge of oil or hazardous substances, id. § 1321; and restrictions on 

the disposal of sewage sludge, id. § 1345. This brief refers to these and other 

protective measures in the Act as “protections.” 
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Congress recognized that these protections would not achieve the 

Act’s goals if applied only to navigable-in-fact and interstate waters, which 

had been the focus of prior federal water-pollution-control efforts. See EPA 

& Corps, Technical Support Document for the Clean Water Rule: Definition 

of Waters of the United States 6-10 (2015), JA[20869].2 Thus, Congress 

defined “navigable waters” broadly; the Senate Conference Report stated 

that the “conferees fully intend that the term ‘navigable waters’ be given 

the broadest possible constitutional interpretation . . . .” S. Rep. No. 92-

1236, at 144 (1972) (Conf. Rep.).  

For nearly thirty years, the Agencies implemented Congress’s vision 

to fully protect waters of the United States. EPA issued rules in 1973 

covering a wide range of waters, including many that were not navigable-

in-fact.3 38 Fed. Reg. 13,528, 13,529 (May 22, 1973). Although the Corps 

initially adopted regulations protecting only the waters previously 

                                           
2 Because the parties have not yet filed a Joint Appendix, this brief 

refers to documents in the administrative record using the last four or five 
digits of each document’s EPA docket number. For all such documents, the 
full docket number begins with “EPA-HQ-OW-2011-0880-.” 

3 EPA is the agency with authority to define “waters of the United 
States” for purposes of the Act. See 43 Op. Att’y Gen. 197 (1979). 
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regulated—tidal and navigable-in-fact waters—a court quickly rejected that 

narrow interpretation, holding that the Corps was “without authority to 

amend or change the statutory definition of navigable waters,” and 

ordering the agency to adopt regulations “recognizing the full regulatory 

mandate” of the Act. NRDC v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975). 

By 1982, both EPA and the Corps had issued regulations defining “waters 

of the United States” that remained largely unchanged until replaced by 

the Clean Water Rule. Those regulations covered navigable-in-fact waters, 

interstate waters, the territorial seas, impoundments of waters of the 

United States, tributaries, wetlands adjacent to waters of the United States, 

and “[a]ll other waters . . . the use, degradation, or destruction of which 

would affect or could affect interstate or foreign commerce.” 40 C.F.R. 

§ 122.3 (1981) (45 Fed. Reg. 33,290, 33,424 (May 19, 1980)); see also 33 C.F.R. 

§ 323.2 (1983) (47 Fed. Reg. 31,794, 31,810 (July 22, 1982)). 

This Court and other courts honored Congress’s “intention . . . to 

eliminate or drastically reduce water pollution throughout the waters of 

the United States.” United States v. Ashland Oil & Transp. Co., 504 F.2d 1317, 

1321 (6th Cir. 1974); see Technical Support Document 24-26, JA[20869] 

(citing cases). As this Court perceived, Congress could not achieve that 
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ambitious goal without controlling pollution at its source: otherwise, the 

“tributaries which join to form the river could . . . be used as open sewers,” 

and downstream waters “could become a mere conduit for upstream 

waste.” 504 F.2d at 1326. 

In 1985, the Supreme Court supported a broad reading of the Clean 

Water Act, unanimously upholding the Corps’ application of the Act to 

adjacent wetlands. See United States v. Riverside Bayview Homes, 474 U.S. 121 

(1985). The Court observed that excluding wetlands from the definition of 

“waters of the United States” would not do justice to “the realities of the 

problem of water pollution that the Clean Water Act was intended to 

combat.” Id. at 132.  

 The SWANCC and Rapanos decisions create confusion. II.

In the early 2000s, after several decades of broad agreement that the 

Clean Water Act protected many kinds of waters, including tributaries and 

adjacent wetlands, a pair of Supreme Court decisions created uncertainty 

over the Act’s coverage. In Solid Waste Agency of Northern Cook County 

(SWANCC) v. U.S. Army Corps of Engineers, the Court ruled that the 

Agencies’ “Migratory Bird Rule,” which interpreted the Agencies’ 

regulations to protect waters used by migratory birds, on the basis of a link 
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to interstate commerce, was not authorized under the Act when applied to 

“an abandoned sand and gravel pit.” 531 U.S. 159, 162, 164, 174 (2001). In 

Rapanos v. United States, the Court remanded, for further review, the Corps’ 

application of the Act to four wetlands lying “near ditches or man-made 

drains that eventually empty into traditional navigable waters.” 547 U.S. 

715, 729, 757 (2006). Rapanos produced splintered opinions, with no 

majority: a four-Justice plurality proposed one test for determining 

whether a water body is a “water of the United States”; Justice Kennedy, 

concurring in the judgment, proposed another; and four dissenting Justices 

would have left the Agencies’ definition in place, but would at a minimum 

uphold protection for waters satisfying either the plurality’s or Justice 

Kennedy’s test. Id. at 810 (Stevens, J., dissenting).  

Justice Kennedy concluded that the Act protects wetlands that have a 

“significant nexus” to waters traditionally considered navigable. Id. at 759, 

787 (Kennedy, J., concurring in the judgment).4 Because Rapanos lacked a 

                                           
4 Wetlands possess such a nexus when they, “either alone or in 

combination with similarly situated lands in the region, significantly affect 
the chemical, physical, and biological integrity of other covered waters 
more readily understood as ‘navigable.’” Id. at 780 (Kennedy, J., concurring 
in the judgment). 
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majority opinion, courts applied it differently. But every court of appeals to 

decide the issue held that at least those waters that met Justice Kennedy’s 

test qualified as “waters of the United States” under the Act. See Technical 

Support Document 41-42, JA[20869] (citing cases). 

SWANCC and Rapanos engendered widespread confusion over the 

scope of the Act’s coverage. As a result—and even though neither case 

invalidated any regulatory provision—the Agencies retreated from 

enforcing the regulations on the books, leaving critical waters vulnerable. 

The Agencies also exacerbated the confusion by implementing informal 

policies, not compelled by the Supreme Court decisions, that made it 

difficult to apply the Act’s protections to certain waters. In practice, after 

Rapanos, “almost all waters and wetlands across the country theoretically 

could be subject to a case-specific jurisdictional determination.” Clean 

Water Rule: Definition of “Waters of the United States,” 80 Fed. Reg. 

37,054, 37,056 (June 29, 2015) (hereinafter Final Rule). Numerous parties 

therefore urged the Agencies to revise their regulations. JA[20874]. 

Specifically, the Conservation Groups sought a rule that included clear 

protections for water bodies in a way that both respected the Supreme 

Court’s decisions and remained true to Congress’s original design. See, e.g., 
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JA[10578] (NRDC Comments); JA[15020] (NWF Comments); JA[14564] 

(Earthjustice Comments). 

 The Clean Water Rule seeks to address the uncertainty. III.

Beginning in 2011, the Agencies finally initiated a rulemaking process 

to amend their regulations. Following courts of appeals that have decided 

the issue, the Agencies identified the significant-nexus standard adopted 

by Justice Kennedy in Rapanos as the “key” to their interpretation of the 

Act. See Final Rule, 80 Fed. Reg. at 37,060. Accordingly, the Agencies 

determined that “[w]aters are ‘waters of the United States’ if they, either 

alone or in combination with similarly situated waters in the region, 

significantly affect the chemical, physical, or biological integrity of 

traditional navigable waters, interstate waters, or the territorial seas.” Id. 

As part of the rulemaking, EPA’s Office of Research and 

Development prepared a draft report (the Science Report) that synthesized 

the published, peer-reviewed scientific literature discussing the physical, 

chemical, and biological connectivity between various kinds of streams, 

wetlands, and other waters, and downstream water bodies. JA[0004]. 

Independent experts and the public vetted the Science Report: EPA 

obtained an external, independent peer review of an initial draft, JA[0005], 
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and released an updated draft for public review, JA[0004]. EPA then 

sought further review by an expert panel of EPA’s Science Advisory Board 

(SAB); the SAB was convened under the Federal Advisory Committee Act 

to provide scientific advice to EPA. JA[8046]. The final Science Report is a 

state-of-the-art analysis of the connectivity and functions of streams, 

wetlands, and other waters, and provides the scientific foundation for 

much of the final rule. JA[20859] (Science Report); Final Rule, 80 Fed. Reg. 

at 37,057, 37,065. 

The Agencies proposed a rule on April 21, 2014. See Definition of 

“Waters of the United States” under the Clean Water Act, 79 Fed. Reg. 

22,188 (Apr. 21, 2014) (hereinafter Proposed Rule). Among other things, the 

Agencies proposed to restore guaranteed protections to important 

categories of waters—tributaries and adjacent waters—that commonly had 

been protected only on a case-by-case basis, if at all, following SWANCC 

and Rapanos. The Agencies also proposed that waters not categorically 

protected or excluded would be subject to case-by-case review. The SAB 

agreed that “the available science supports the conclusion that the types of 

water bodies identified as waters of the United States in the proposed rule 

      Case: 15-3751     Document: 130     Filed: 11/01/2016     Page: 27



14 
 

exert strong influence on the physical, chemical, and biological integrity of 

downstream waters.” SAB Letter at 1, JA[7531].5 

The Agencies received over one million public comments on the 

proposal, including comments from the Conservation Groups. JA[20872] 

(Response to Comments). The Conservation Groups expressed strong 

support for the proposed rule, but they also requested that the Agencies 

make the final rule more protective of the Nation’s waters by, for example, 

preserving the Agencies’ statutory authority to protect all waters for which 

there is case-specific evidence of a significant nexus, and by limiting an 

exclusion for “waste treatment systems.” See, e.g., NRDC Comments 38, 54-

60, JA[15437]; Southern Environmental Law Center et al. Comments 28, 

JA[14280]; Waterkeeper Alliance et al. Comments 32, 39-40, JA[16650]. 

The Agencies issued the final Clean Water Rule on June 29, 2015. The 

Rule divides waters into three groups: (1) waters categorically protected, 

(2) waters that can be protected upon a case-by-case showing of a 

significant nexus, and (3) waters excluded from protection.  

                                           
5 The SAB advised the Agencies to reconsider the definition of 

tributary and criticized the exclusion of groundwater. Id. at 2-3. 
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A. Waters categorically protected 

The Rule recognizes six categories of waters that receive automatic 

protection as “waters of the United States”—meaning they are subject to 

the Act’s pollution-control and other protective measures, described above. 

The first three of these waters are: traditional navigable waters, interstate 

waters, and the territorial seas. 33 C.F.R. § 328.3(a)(1)-(3) (2015).6 (We refer 

to these three categories, collectively, as “foundational waters.”) The Rule 

also guarantees the protections of the Act to impoundments of waters of 

the United States, and to tributaries and adjacent waters, as defined in the 

Rule. Id. § 328.3(a)(4)-(6). The Agencies relied on the Science Report to 

determine that waters in these three categories have a significant nexus to 

foundational waters. Final Rule, 80 Fed. Reg. at 37,068-69; Technical 

Support Document 224-29, JA[20869].  

B. Waters subject to case-by-case determinations 

Under the final rule, waters in two different categories qualify for the 

Act’s protections if a case-by-case analysis shows they have a “significant 

nexus” to foundational waters. Echoing Justice Kennedy’s test, this analysis 
                                           

6 While the Rule makes changes to several definitional sections of the 
Code of Federal Regulations, this brief cites the codification of the Rule 
found in Title 33, part 328, for ease of reference. 
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considers whether waters—individually or in combination with “similarly 

situated” waters in a watershed draining to a foundational water—

significantly affect the chemical, physical, or biological integrity of such 

downstream waters. 33 C.F.R. § 328.3(c)(5). 

The first category comprises water features that the Agencies, along 

with the SAB, found are “similarly situated” for purposes of analyzing 

their effects on the chemical, physical, and biological integrity of 

downstream waters. Id. § 328.3(a)(7); Final Rule, 80 Fed. Reg. at 37,071-73; 

SAB Letter at 3, JA[7531]. These five features are: prairie potholes, Carolina 

bays and Delmarva bays, pocosins, western vernal pools, and Texas coastal 

prairie wetlands. For these waters, the significant-nexus analysis considers 

the combined effects of all waters of the same type that occur in a particular 

watershed. 

Second, waters that fall into no other category under the Rule may be 

found on a case-by-case basis to meet the significant-nexus standard, but 

only when located: (1) within the 100-year floodplain of a foundational 

water; or (2) within 4,000 feet of a foundational water, impoundment, or 

tributary. 33 C.F.R. § 328.3(a)(8). The Rule excludes waters beyond those 

boundaries, even if the Agencies have determined, or could determine 
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through a case-specific analysis, that they meet the significant-nexus 

standard. Final Rule, 80 Fed. Reg. at 37,090.  

C. Excluded waters 

 The Rule excludes several categories of waters from the Act’s 

protections, regardless of whether waters in those categories meet the 

significant-nexus standard, or would otherwise qualify as tributaries, 

adjacent waters, or waters eligible for protection on a case-by-case basis. 33 

C.F.R. § 328.3(b). These exclusions include: “[w]aste treatment systems, 

including treatment ponds or lagoons designed to meet the requirements 

of the Clean Water Act,” id. § 328.3(b)(1); “[e]rosional features, including 

gullies, rills, and other ephemeral features that do not meet the definition 

of tributary . . . ,” id. § 328.3(b)(4)(vi); and groundwater, id. § 328.3(b)(5). 

Further, in addition to these limitations, the final rule added a new 

provision specifying that “[w]aters being used for established normal 

farming, ranching, and silviculture activities” are not “adjacent,” and 

therefore do not receive categorical protection, irrespective of their physical 

location. Id. § 328.3(c)(1). This provision was not part of the Agencies’ 

proposal. 
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SUMMARY OF THE ARGUMENT 

 Three elements of the Rule violate the Clean Water Act and 

Administrative Procedure Act. First, the Rule illegally converts a limited 

statutory permitting exemption for certain activities (relating to farming, 

ranching, and silviculture) into a limitation on Clean Water Act protections 

for the waters in which those activities occur. Second, the Rule permanently 

codifies an illegal exclusion for waste treatment systems, which allows 

waters of the United States to be stripped of protection if they are 

converted to waste dumps. Third, the Agencies lack statutory authority to 

deny protection categorically to several classes of waters—namely, waters 

that are more than 4,000 feet from a foundational water, impoundment, or 

tributary; some tributary waters that lack a bed, bank, or high water mark; 

and groundwater—that encompass waters that the evidence shows meet or 

may meet the significant-nexus standard, which the Agencies and 

prevailing law have identified as the basis for protection under the Clean 

Water Act.  
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STANDARD OF REVIEW 

 The Court’s review of agency decisions has “two components.” Nat’l 

Cotton Council of Am. v. EPA, 553 F.3d 927, 933 (6th Cir. 2009). First, 

applying the principles set forth in Chevron U.S.A., Inc. v. Natural Resources 

Defense Council, Inc., 467 U.S. 837, 842-43 (1984), the Court must “examine 

the [Rule] against the statute that contains the [Agencies’] charge.” Nat’l 

Cotton Council, 553 F.3d at 933 (quoting Riverkeeper, Inc. v. EPA, 358 F.3d 

174, 183 (2d Cir. 2004)). “If the intent of Congress is clear, ‘that is the end of 

the matter; for the court, as well as the agency, must give effect to the 

unambiguously expressed intent of Congress.’” Id. (quoting Chevron, 467 

U.S. at 842-43). “If, and only if, the statute is silent or ambiguous regarding 

the question at issue,” then the Court asks whether “the agency’s answer is 

based on a permissible construction of the statute.” Id. (quoting Chevron, 

467 U.S. at 843). 

 The second part of the Court’s review is governed by section 10 of the 

Administrative Procedure Act, 5 U.S.C. § 706(2). Nat’l Cotton Council, 553 

F.3d at 933-34. The Court will invalidate an agency action that is “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with 

law,” 5 U.S.C. § 706(2)(A); “in excess of statutory jurisdiction, authority, or 
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limitations, or short of statutory right,” id. § 706(2)(C); or “without 

observance of procedure required by law,” id. § 706(2)(D). The Court 

engages in a “substantial inquiry,” and while an agency action is entitled to 

a presumption of regularity, it is not immune to “probing” examination by 

the Court. Simms v. Nat’l Highway Traffic Safety Admin., 45 F.3d 999, 1003 

(6th Cir. 1995) (quoting Citizens to Preserve Overton Park, Inc. v. Volpe, 401 

U.S. 402, 415 (1971)). An agency rule is arbitrary and capricious if the 

agency relied on factors Congress did not intend it to consider, entirely 

failed to consider an important aspect of the problem, offered an 

explanation for its decision that is counter to the evidence, or is so 

implausible that it could not be ascribed to a difference in view or agency 

expertise. Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29, 43 (1983); Nat’l Cotton Council, 553 F.3d at 934.  
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ARGUMENT 

 Excluding waters used for farming, ranching, and silviculture I.
activities from the definition of “adjacent” exceeds the Agencies’ 
authority and violates procedural requirements.7 

Under the Rule, waters “adjacent” to foundational waters, 

impoundments, and tributaries are categorically protected. 33 C.F.R. 

§ 328.3(a)(6). However, the Rule asserts that waters are not “adjacent” if 

they are used for activities that are ordinarily exempt from permitting 

under section 404(f) of the Clean Water Act (33 U.S.C. § 1344(f)), namely 

“established normal farming, ranching, and silviculture activities.” 33 

C.F.R. § 328.3(c)(1). The Rule protects waters used for such purposes only if 

they qualify for a case-by-case analysis under the restrictive criteria of 

paragraphs (a)(7) or (a)(8) of the Rule, and the analysis shows that they 

have a significant nexus to foundational waters. Id. § 328.3(a)(7)-(8); Final 

Rule, 80 Fed. Reg. at 37,080.  

This activity-based exclusion violates the Clean Water Act and the 

Administrative Procedure Act. It unlawfully expands a statutory 

exemption for specified activities into an exclusion that affects entire water 

bodies in which those activities are conducted, applying to discharges and 
                                           

7 This argument is presented by all the Conservation Groups. 
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Clean Water Act programs Congress did not exempt. Additionally, even 

assuming that this exclusion did not violate the plain language of the Act, it 

is not a permissible interpretation of the Act because the Agencies failed to 

offer a rational, non-arbitrary basis for treating otherwise-adjacent waters 

as non-adjacent simply because they are used for agricultural activities. 

The exclusion also violates the Administrative Procedure Act’s 

requirements for notice and comment because the proposal gave no 

indication the Agencies were considering such an exclusion, depriving the 

Conservation Groups of the opportunity to comment on it.  

A. The Rule’s exclusion of waters used for agriculture from the 
definition of “adjacent” violates the Clean Water Act. 

Denying water bodies the guaranteed protection afforded to all other 

adjacent waters, simply because those water bodies are used for certain 

activities, violates the plain language of the Act. Congress specified a 

limited exemption in section 404(f): it chose to exempt discharges of 

dredged or fill material associated with “normal farming, silviculture, and 

ranching activities” from certain permitting requirements. 33 U.S.C. 

§ 1344(f)(1) (emphasis added). Nothing in the Act suggests Congress 

intended to exclude waters affected by those activities generally from the 
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Act’s protections, or to subject them to narrower, more restrictive criteria 

for protection. In fact, the Agencies expressly acknowledge this in 

explaining their conclusion that certain ditches may fall under the Act’s 

protections, notwithstanding permitting exemptions for certain discharges 

that might affect such ditches:  

[C]onsistent with longstanding practice, these exempt activities 
do not change the jurisdictional status of the water body as a 
whole, or the potential need for CWA permits for non-
exempted activities in these waters or non-exempted discharges 
to these waters.  

 
Response to Comments, Topic 6 at 31, JA[20872]; see also id. at 217 (stating 

that “404(f)(1)(A) does not change the jurisdictional status of a water, but 

allows certain activities to be conducted without the need for a CWA 404 

permit”). 

 By excluding waters used for agricultural activities from the 

“adjacent” category, and therefore excluding them from guaranteed 

protection under the Act, the Agencies made it more likely that those 

waters will be denied protection. The two provisions of the Rule governing 

case-by-case analysis fail to fill the gap created by this change. Paragraph 

(a)(7) applies only to five specific types of waters; if a water used for 

agriculture is not a prairie pothole, Carolina or Delmarva bay, pocosin, 
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western vernal pool, or Texas coastal prairie wetland, it is ineligible for 

protection under that section. See 33 C.F.R. § 328.3(a)(7). Paragraph (a)(8) 

artificially reduces the likelihood that a water used for farming will be 

found to have a significant nexus because that provision does not allow 

such a water body to be combined with similarly situated waters 

qualifying as “adjacent” when determining whether there is a significant 

nexus to foundational waters. Id. § 328.3(a)(8); see id. § 328.3(c)(5) 

(providing that waters should be combined with “similarly situated” 

waters for purposes of the significant-nexus analysis). But the significance 

of the water body’s effects on foundational waters may well be apparent 

only if such aggregation is allowed. 

Limiting protections for waters affected by certain activities has 

serious consequences. Under the Act and prior regulations, waters 

receiving discharges of dredged or fill material associated with normal 

agricultural and silvicultural activities still benefited generally from Clean 

Water Act protections. For example, consistent with this Court’s holding in 

National Cotton Council of America v. EPA, permitting requirements and 

effluent limitations for discharges of chemical and biological pesticides 

applied to these waters. 553 F.3d at 936. These waters could also be 
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identified as impaired, triggering a requirement to establish a pollution 

budget for the water body under 33 U.S.C. § 1313(d). Additionally, these 

waters benefited from provisions of the Act that assign liability and impose 

cleanup costs for spills of oil and other hazardous substances. Id. § 1321. 

The Rule threatens these protections, allowing dischargers to evade the 

Act’s pollution controls.  

The Agencies can point to no provision of the Act authorizing them 

to provide lesser protection for waters based on their use for certain 

activities. To the contrary, that approach conflicts with the limited activity-

based statutory exemption in section 404(f), 33 U.S.C. § 1344(f). The attempt 

to treat waters affected by agricultural activities as not “adjacent” thus fails 

at Chevron Step One because it plainly conflicts with the text of the Act. 

Chevron, 467 U.S. at 842 (“If the intent of Congress is clear, that is the end of 

the matter.”).  

B. The exclusion of waters from the definition of “adjacent” 
based on their use by certain industries is arbitrary. 

Even if the exclusion of waters used for agricultural activities from 

the definition of “adjacent” did not contravene the plain language of the 

Act, it fails at Chevron Step Two because it has no scientific or legal basis. 
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An adjacent water’s use for “established normal farming, ranching, and 

silviculture activities” has no bearing on whether it meets the criteria for 

adjacency. The Agencies implicitly acknowledge as much, justifying the 

provision with a non-sequitur: it “reflects the intent of the agencies to 

minimize potential regulatory burdens on the nation’s agriculture 

community.” Final Rule, 80 Fed. Reg. at 37,080. But the Agencies’ desire to 

ease burdens for agricultural interests is irrelevant to the factual question 

of whether the waters in which those activities take place are adjacent to 

foundational waters, impoundments, or tributaries. 

The preamble to the Rule illustrates the perverseness of excluding 

waters used for farming from the definition of “adjacent,” by highlighting 

the importance of adjacent waters in mitigating the impact of pollution 

from agricultural activities. The preamble notes that covered adjacent 

waters improve water quality downstream through the “assimilation, 

transformation, or sequestration of pollutants,” including pollutants 

commonly discharged by agricultural activities like “excess nitrogen and 

phosphorus” and “pesticides.” Final Rule, 80 Fed. Reg. at 37,070. Indeed, 

the Agencies state that “floodplain waters” categorically defined under the 

Rule as “adjacent” waters are “the most effective buffer to protect 
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downstream waters” from agricultural pollution. Id. at 37,085 (emphasis 

added).  

Because the Agencies failed to marshal scientific support or reasoned 

explanation for their treatment of waters used for agricultural activities, 

that treatment is arbitrary, capricious, an abuse of discretion, and not in 

accordance with law. See Judulang v. Holder, 132 S. Ct. 476, 485 (2011) 

(stating that agency action must be based on non-arbitrary, relevant factors, 

appropriate to the purpose of the law being implemented).  

C. The last-minute exclusion of waters used for agricultural 
activities from the definition of “adjacent” violates the 
requirements of notice-and-comment rulemaking. 

A final rule must be a “logical outgrowth” of the proposed rule; 

otherwise, it violates the Administrative Procedure Act’s requirements for 

notice-and-comment rulemaking. 5 U.S.C. § 553; see, e.g., Envtl. Integrity 

Project v. EPA, 425 F.3d 992, 996 (D.C. Cir. 2005) (“Something is not a 

logical outgrowth of nothing.” (quoting Kooritzky v. Reich, 17 F.3d 1509, 

1513 (D.C. Cir. 1994))). When the Agencies issued the proposed rule for 

public comment, the definition of “adjacent” did not exclude waters used 

for agricultural activities, and the Agencies gave no indication that they 

were considering such a provision. See, e.g., Proposed Rule, 79 Fed. Reg. at 
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22,210. Members of the public could not have reasonably anticipated the 

final rule’s treatment of waters used for farming as not “adjacent,” and 

they were denied the opportunity to comment on the legal and technical 

merits of that exclusion. See Long Island Care at Home, Ltd. v. Coke, 551 U.S. 

158, 174 (2007) (noting that the “object” of the logical outgrowth standard is 

“fair notice”). Had they been given an opportunity to comment, the 

Conservation Groups would have objected to the proposed language, 

along with the Agencies’ legally and scientifically defective rationale. 

Accordingly, the provision of the Rule treating waters used for agricultural 

activities as not “adjacent” is invalid, as the Agencies promulgated it 

“without observance of procedure required by law.” 5 U.S.C. § 706(2)(D).  

 The waste treatment system exclusion exceeds the Agencies’ II.
authority and violates procedural requirements.8 

The Rule excludes “waste treatment systems” from the definition of 

“waters of the United States.” 33 C.F.R. § 328.3(b)(1). Although EPA duly 

promulgated the waste treatment system exclusion in 1980, the Clean 

Water Rule codifies a specific understanding of that exclusion that is far 

more sweeping than originally intended. In 1980, EPA limited the 

                                           
8 This argument is presented by all the Conservation Groups. 
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exclusion to “manmade bodies of water” that “neither were originally 

created in waters of the United States (such as a disposal area in wetlands) 

nor resulted from the impoundment of waters of the United States.” 45 

Fed. Reg. 33,290, 33,424 (May 19, 1980). When industry objected, EPA 

suspended the language limiting the exclusion to manmade systems, 

without opportunity for public comment, but explained that the 

suspension was temporary and that EPA would “promptly” amend the 

rule or “terminate the suspension.” 45 Fed. Reg. 48,620, 48,620 (July 21, 

1980). It never did. 

Now, in the Clean Water Rule, the Agencies have made the 

suspension permanent, by abandoning any intent to correct the problem 

through rulemaking and treating the suspension as a settled matter. See 

Final Rule, 80 Fed. Reg. at 37,114 (simultaneously lifting suspension and 

suspending the same language). The Agencies have also affirmed an 

interpretation of the exclusion that authorizes new impoundments of 

natural waters, such as streams and wetlands, so that they can be pressed 

into service as industrial waste dumps. Final Rule, 80 Fed. Reg. at 37,097 

(discussing waste treatment systems “built in a ‘water of the United 

States’”). 
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The waste treatment system exclusion violates the plain language of 

the Clean Water Act, lacks a reasoned basis in the record, and perpetuates a 

longstanding dereliction of the Agencies’ duty to protect all waters of the 

United States under the Act, without proper public process.  

A. The Agencies have no statutory authority to convert waters of 
the United States into waste treatment systems. 

The fundamental purpose of the Clean Water Act is to protect the 

“chemical, physical, and biological integrity” of all waters of the United 

States. 33 U.S.C. § 1251; see also NRDC v. Callaway, 392 F. Supp. 685, 686 

(D.D.C. 1975). Congress spoke clearly: the Clean Water Act would apply to 

“the waters of the United States,” 33 U.S.C. § 1362(7), regardless of how 

those waters were used. See supra pp. 6-7. The law contains no exceptions 

to that rule, much less for natural water bodies made into repositories for 

industrial waste. Indeed, that is the very practice Congress meant for the 

Act to end. See S. Rep. No. 92-414, at 7 (1972), as reprinted in 1972 

U.S.C.C.A.N. 3668, 3674 (“The use of any river, lake, stream or ocean as a 

waste treatment system is unacceptable.”).  

The waste treatment system exclusion violates the plain language of 

the Act. Nowhere does the Act empower the Agencies simply to remove 
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waters of the United States from the Act’s protections. Cf. Nat’l Ass’n of 

Mfrs. v. Dep’t of Labor, 159 F.3d 597, 600 (D.C. Cir. 1998) (“There is, of 

course, no such ‘except’ clause in the statute [at issue in that case], and we 

are without authority to insert one.”); NRDC v. Costle, 568 F.2d 1369, 1377 

(D.C. Cir. 1977) (invalidating a rule on the basis that, under the Clean 

Water Act, EPA lacked discretion to exempt entire categories of point 

sources from certain permitting requirements). Yet that is precisely what 

the waste treatment system exclusion does, contravening the clear intent of 

Congress. The exclusion cannot be reconciled with the Act’s purpose of 

controlling and eventually eliminating pollution discharges into our 

Nation’s waters. See 33 U.S.C. § 1251(a)(1). The exclusion thus fails Step 

One of Chevron. 467 U.S. at 842-43.9 

                                           
9 Although one case upheld the application of the exclusion to natural 

waters in the narrow context of a permit challenge, the court did not 
engage in a proper analysis under Chevron Step One and thus did not 
examine whether the Act authorized the Agencies to promulgate the waste 
treatment system exclusion. See Ohio Valley Envtl. Coal. v. Aracoma Coal Co., 
556 F.3d 177, 212-16 (4th Cir. 2009) (stating that “the Corps has the 
authority to determine which waters are covered by the [Clean Water 
Act],” before proceeding to analyze whether the Corps’ interpretation of 
the statute was reasonable). But Chevron Step One is not satisfied in this 
context simply because the term “waters of the United States,” as applied 
to certain kinds of aquatic features, requires refinement through 
regulations. Whatever latitude the Agencies have to determine what types 
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B. The Agencies’ action also fails Chevron Step Two, as it is 
arbitrary and capricious. 

The waste treatment system exclusion must also fail under a Chevron 

Step Two analysis. Even if the Court finds that Congress actually intended 

to delegate to the Agencies the discretion to allow the Nation’s waters to be 

used as waste dumps, the Agencies have failed to exercise that discretion in 

a reasoned and consistent manner, have failed to explain their 

interpretation of the exclusion, and have changed what was originally 

adopted as a temporary measure into a permanent exclusion without 

explanation. Their latest action on the exclusion is thus arbitrary and 

capricious. See Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016). 

Permanently adopting the waste treatment system exclusion, without 

the language limiting it to manmade systems, is arbitrary and capricious in 

two ways. First, the exclusion flies in the face of the Agencies’ own 

statements in the Rule that impoundments of waters of the United States 

emphatically remain waters of the United States, based on their significant 

nexus to foundational waters. See Final Rule, 80 Fed. Reg. at 37,075 

                                                                                                                                        
of features qualify as “waters of the United States,” Congress did not 
authorize the Agencies to convert otherwise covered “waters of the United 
States” into excluded waste treatment systems.  
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(discussing S.D. Warren Co. v. Me. Bd. of Envtl. Prot., 547 U.S. 370, 379 n.5 

(2006), and United States v. Moses, 496 F.3d 984, 988 (9th Cir. 2007)); 

Technical Support Document 224-29, JA[20869]; Response to Comments, 

Topic 2 at 77, JA[20872]. The Agencies provide no explanation—scientific, 

technical, or otherwise—for their decision to treat so-called “waste 

treatment systems” differently from other impoundments of waters of the 

United States. See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 43 (1983) (“[T]he agency must examine the relevant data and 

articulate a satisfactory explanation for its action including a rational 

connection between the facts found and the choice made.” (internal 

quotation marks omitted)). 

Second, EPA has never explained the shift from its 1980 position that 

only manmade waste treatment systems should be excluded from the 

definition of “waters of the United States,” to its present position 

permanently extending the exclusion to systems created in natural waters. 

When EPA promulgated the exclusion in 1980, it explained that the Act 

“was not intended to license dischargers to freely use waters of the United 

States as waste treatment systems,” 45 Fed. Reg. 33,290, 33,298 (May 19, 

1980), and that the exclusion was limited to manmade waters “to ensure 
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that dischargers did not escape treatment requirements by impounding 

waters of the United States and claiming the impoundment was a waste 

treatment system, or by discharging wastes into wetlands.” 45 Fed. Reg. 

48,620, 48,620 (July 21, 1980). Then, when EPA suspended the language 

limiting the exclusion to manmade systems, the agency said it was 

responding to complaints that the limitation would otherwise cover 

“existing waste treatment systems . . . which had been in existence for many 

years.”10 45 Fed. Reg. at 48,620 (emphasis added). The Agencies’ failure to 

explain their decision to convert a temporary, narrow suspension to a 

permanent, wholesale exclusion makes their action arbitrary. See, e.g., 

Encino Motorcars, 136 S. Ct. at 2125 (“Agencies are free to change their 

existing policies as long as they provide a reasoned explanation for the 

change.”). 

                                           
10 For some time following the temporary suspension, the exclusion 

was not interpreted to authorize newly created waste impoundments in 
natural waters. See W. Va. Coal Ass’n v. Reilly, 728 F. Supp. 1276, 1289-90 
(S.D. W. Va. 1989) (deferring to EPA’s interpretation that treatment ponds 
were regulated “impoundments,” not excluded “waste treatment 
systems”). Over time, however, the Agencies adopted a new interpretation 
that allowed newly created waste impoundments in natural waters. See 
Ohio Valley Envtl. Coal., 556 F.3d at 211-16 (upholding the Agencies’ 
interpretation in the context of a permit challenge). 
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The damage from this permanent exclusion is real. In the absence of 

language limiting the exclusion to “manmade” bodies of water outside of 

waters of the United States, the exclusion has been invoked in regions from 

Alaska to Appalachia to convert impounded waters of the United States 

into containment ponds for waste generated by large-scale surface mining, 

confined animal feeding operations, and coal-burning power plants. See 

Response to Comments, Topic 7 at 52, JA[20872]; Waterkeeper Alliance et 

al. Comments 60-62, JA[16650]; Earthjustice Comments 14-15, JA[14564]; 

and NRDC Comments 58-59, JA[15437]. The so-called “treatment” 

employed commonly amounts to nothing more than allowing heavy solids 

to settle to the bottom of the waste pond, and releasing the remaining 

untreated effluent into downstream waters. See Earthjustice Comments 15, 

JA[14564]. 

The Agencies have failed to provide any explanation regarding how 

or why the waste treatment system exclusion is warranted by scientific or 

technical information in the record. The Agencies’ action on the exclusion is 

arbitrary and capricious, in violation of the Administrative Procedure Act, 

5 U.S.C. § 706(2)(A). 
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C. The Agencies acted on the waste treatment system exclusion 
without mandatory notice-and-comment procedures. 

The Agencies’ action is also procedurally defective, insofar as it 

makes the exclusion permanent, for the first time, without adhering to 

legally required procedures. As described above, the language limiting the 

exclusion to manmade systems was temporarily suspended, without 

opportunity for comment, so as not to undermine the status of pre-existing 

waste treatment systems. 45 Fed. Reg. at 48,620. By codifying the 

suspension and affirming an interpretation of the exclusion that covers 

newly created waste impoundments in natural waters, the Agencies made 

the suspension a permanent part of the regulations. They state that the 

exclusion “reflect[s] the agencies’ long-standing practice,” Final Rule, 80 

Fed. Reg. at 37,096, and that “[t]he agencies do not intend to change how 

the waste treatment exclusion is implemented . . . .” Id. at 37,097. 

Converting the temporary suspension to a permanent one is an 

important substantive change that requires the agencies to provide the 

public with an opportunity to comment. The Administrative Procedure 

Act’s notice-and-comment requirements apply to amendments and repeals 

of rules. 5 U.S.C. § 553 (setting forth notice-and-comment requirements for 
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rulemaking); id. § 551(5) (defining rulemaking to include amendment or 

repeal of a rule). Courts have, in other contexts, found that even temporary 

suspensions or delays in implementation of duly promulgated rules are 

substantive changes, subject to notice-and-comment requirements. See, e.g., 

NRDC v. Abraham, 355 F.3d 179, 204-06 (2d Cir. 2004); Envtl. Def. Fund, Inc. 

v. Gorsuch, 713 F.2d 802, 816-17 (D.C. Cir. 1983) (holding that agency action 

that effectively suspended implementation of duly promulgated standards 

for waste management facilities was subject to notice-and-comment 

requirements, where the “substance of the decision was exemption of a 

whole class from prescribed obligations required by law for the protection 

of the public”). Even where courts have allowed agencies to promulgate 

temporary or interim measures without notice and comment, that 

permission has rested on the understanding that the agency will promptly 

issue permanent rules, informed by notice and comment. See, e.g., Mid-Tex 

Elec. Co-op., Inc. v. FERC, 822 F.2d 1123, 1132 (D.C. Cir. 1987); Nat’l Fed’n of 

Fed. Emps. v. Devine, 671 F.2d 607, 613 (D.C. Cir. 1982) (“The validity of the 

interim regulation . . . is conditioned on expeditious conduct of notice and 

comment procedures in good faith.”). 

      Case: 15-3751     Document: 130     Filed: 11/01/2016     Page: 51



38 
 

Here, however, the Agencies failed to comply with notice-and-

comment requirements—either in 1980, when EPA initially suspended the 

language limiting the waste treatment system exclusion to manmade 

systems, while claiming that the suspension was temporary, or in 2015, 

when the Agencies made the suspension permanent, effectively amending 

the exclusion. The Agencies’ actions thus deprived the public of the 

opportunity to comment on permanently codifying a large exclusion that 

lets waters be used as waste dumps, in violation of the Administrative 

Procedure Act.11 5 U.S.C. § 706(2)(D) (giving reviewing courts authority to 

hold unlawful and set aside agency action “without observance of 

procedure required by law”).  

                                           
11 Additionally, the Agencies deprived the Conservation Groups of 

the ability to comment on the exclusion as it appeared in the Final Rule by 
considering and addressing only certain comments on the exclusion. The 
proposed rule’s version of the exclusion contained a comma preceding the 
word “designed,” such that it would apply to “[w]aste treatment systems, 
including treatment ponds or lagoons, designed to meet the requirements 
of the Clean Water Act.” Proposed Rule, 79 Fed. Reg. at 22,263. But when 
regulated industrial entities objected to the proposed language, concerned 
that the comma indicated that the exclusion would not exempt features 
they considered “waste treatment systems” but that were not designed to 
meet Clean Water Act requirements, the Agencies were quick to assuage 
industry concerns by deleting the proposed comma and potentially 
changing the substantive meaning of the exclusion in the Rule. See 80 Fed. 
Reg. at 37,097; Response to Comments, Topic 7 at 51, JA[20872]. 
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The Agencies cannot insulate the exclusion from the Administrative 

Procedure Act’s requirements by asserting that they are making “no 

substantive changes” to the exclusion and refusing to accept comments on 

it. See Final Rule, 80 Fed. Reg. at 37,097 (noting that, on this topic, “the final 

rule does not reflect changes suggested in public comments”). Otherwise, 

an agency could avoid mandatory notice-and-comment procedures by 

calling a rule change “temporary” for some period of time, then making the 

change permanent and arguing the agency had taken no substantive action. 

If the Agencies wish to codify this gaping loophole, they must follow 

lawful rulemaking procedures. The Agencies’ failure to do so violates the 

Administrative Procedure Act, 5 U.S.C. § 706(2)(D). 

 The Agencies cannot relinquish their statutory duty to protect III.
waters of the United States from pollution, degradation, or 
destruction.12 

The Clean Water Act mandates that the Agencies apply pollution-

control measures to “navigable waters,” 33 U.S.C. § 1251 et seq., defined as 

the “waters of the United States,” id. § 1362(7). The Agencies have 

                                           
12 The argument in this introductory section is presented by all the 

Conservation Groups; the arguments in the subsections below are 
presented by the petitioners identified in each subsection. 
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concluded, consistent with prevailing law, that “[w]aters are ‘waters of the 

United States’ if they . . . significantly affect the chemical, physical, or 

biological integrity of traditional navigable waters, interstate waters, or the 

territorial seas.” Final Rule, 80 Fed. Reg. at 37,060. Having determined that 

the significant-nexus standard is the “key” to protection under the Act, id., 

the Agencies lack authority to deny protection to waters that meet that 

standard. Yet the Rule purports to exclude from the Act’s protections 

waters that the evidence shows have met, or may meet, the significant-

nexus standard. The Agencies’ exclusion of these waters violates the Act 

and is “in excess of statutory jurisdiction, authority, or limitations, or short 

of statutory right” under the Administrative Procedure Act, 5 U.S.C. 

§ 706(2)(C). 

Soon after the Clean Water Act became law, a court rejected the 

Corps’ constrained interpretation of the Act’s reach. NRDC v. Callaway, 392 

F. Supp. 685, 686 (D.D.C. 1975). The court held that the Corps was “without 

authority to amend or change the statutory definition of navigable waters,” 

and had “acted unlawfully and in derogation of [its] responsibilities 

under” the Act by defining “navigable waters” narrowly. Id.; cf. MCI 

Telecomm. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 230-32 (1994) (ruling that 
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an agency’s loosening of tariff filing requirements was an unlawful failure 

to exercise authority and implement regulatory requirements integral to 

the governing statute).  

More recently, courts have required EPA to implement the full 

mandate of the Act. Time and again, courts have rejected EPA’s attempts to 

exempt certain categories of “point sources” from the Act’s permitting 

requirements. See Nat’l Cotton Council of Am. v. EPA, 553 F.3d 927, 940 (6th 

Cir. 2009); Nw. Envtl. Advocates v. EPA, 537 F.3d 1006, 1012 (9th Cir. 2008); 

N. Plains Res. Council v. Fidelity Expl. & Dev. Co., 325 F.3d 1155, 1164 & n.4 

(9th Cir. 2003); League of Wilderness Defs./Blue Mountains Biodiversity Project 

v. Forsgren, 309 F.3d 1181, 1190 (9th Cir. 2002); NRDC v. EPA, 966 F.2d 1292, 

1304-06 (9th Cir. 1992); NRDC v. Costle, 568 F.2d 1369, 1377 (D.C. Cir. 

1977).13 In these cases, courts have held that EPA “has some power to 

define point source and nonpoint source pollution where there is room for 

                                           
13 The concepts of “point source” and “waters of the United States” 

are each central to the Act’s discharge prohibition, called the “‘cornerstone’ 
and ‘fundamental premise’” of the Act. Nw. Envtl. Advocates, 537 F.3d at 
1020. That prohibition mandates that “the discharge of any pollutant by 
any person shall be unlawful.” 33 U.S.C. § 1311(a). “Discharge of a 
pollutant” means “any addition of any pollutant to navigable waters from any 
point source.” 33 U.S.C. § 1362(12) (emphasis added). 
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reasonable interpretation of the statutory definition,” but the agency “may not 

exempt from [the Act’s] permit requirements that which clearly meets the 

statutory definition of a point source by ‘defining’ it as a non-point source.” 

Forsgren, 309 F.3d at 1190.  

Under the Act, the Agencies must protect all “waters of the United 

States” from pollution, degradation, or destruction. Consistent with 

Supreme Court precedent, the Agencies have lawfully interpreted “waters 

of the United States” to include foundational waters and all waters that 

have a “significant nexus” to foundational waters. Rapanos, 547 U.S. at 759 

(Kennedy, J., concurring in the judgment); Final Rule, 80 Fed. Reg. at 

37,060. The Agencies’ obligation to protect these waters is a core legal 

requirement of the Act, not merely a technical or factual determination. 

While the Agencies can adopt rules to provide details about how to 

determine which waters meet the significant-nexus standard, they lack 

authority to exclude from the Act’s reach waters that do meet that 

standard. See Callaway, 392 F. Supp. at 686. The Clean Water Act is a “tough 

law,” NRDC v. Costle, 568 F.2d at 1375, and the Agencies charged with 

implementing it must do so—they are not free to reduce their 
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administrative burden, for example, by creating exemptions from the Act’s 

requirements, id. at 1374, 1377, 1379. 

In addition, the Agencies must not act arbitrarily. Having interpreted 

“waters of the United States” as those waters meeting the significant-nexus 

standard, Final Rule, 80 Fed. Reg. at 37,060, the Agencies cannot reasonably 

protect some waters meeting that standard and categorically exclude by 

rule others that meet the standard. Cf. NRDC v. EPA, 966 F.2d at 1296, 1305-

06 (rejecting as arbitrary EPA’s exemption of construction sites of less than 

five acres from storm-water permitting requirements because the Act 

required permits for discharges associated with industrial activity, EPA 

conceded “construction activity is industrial in nature,” and EPA cited “no 

information to support its perception that construction activities on less 

than five acres are non-industrial in nature”).  

 The Rule unlawfully denies protection to several categories of waters, 

although the evidence shows that waters in these categories have met, or 

may meet, the significant-nexus standard. These excluded categories are: 

(1) waters located outside the 100-year floodplain of a foundational water, 

and more than 4,000 feet from a foundational water, impoundment, or 

tributary, 33 C.F.R. § 328.3(a)(8); (2) certain tributaries that do not exhibit a 
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“bed and banks and an ordinary high water mark,” id. § 328.3(b)(4)(vi), 

(c)(3); and (3) all groundwater, id. § 328.3(b)(5). Each is addressed in more 

detail below. 

A. The Agencies lack authority to deny protection to waters 
more than 4,000 feet from a foundational water, 
impoundment, or tributary.14 

 The Rule denies protection to waters outside the floodplain of a 

foundational water, and more than 4,000 feet from a foundational water, 

impoundment, or tributary, 33 C.F.R. § 328.3(a)(8). The Rule provides that 

waters that do not qualify for protection under any other section, and that 

are not expressly excluded, may be protected if a case-by-case analysis 

shows they have a significant nexus to foundational waters—but only if 

they fall within the geographic boundaries just described. Id.  

 The Agencies lack authority to exclude waters beyond these 

boundaries. As the Agencies acknowledge, some waters past the 4,000-foot 

cutoff meet the significant-nexus standard: “While in the agencies’ 

experience the vast majority of wetlands with a significant nexus are 

located within the 4,000 foot boundary, . . . there are a few waters that have 

                                           
14 This argument is presented by all the Conservation Groups. 
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been determined to be jurisdictional that are located beyond this 

boundary . . . .” Final Rule, 80 Fed. Reg. at 37,090; see Corps Technical 

Analysis from Jennifer Moyer, App. A, at 6-50 (Apr. 24, 2015), JA[20882] 

(providing representative examples). Despite this admission, the Agencies 

opted to exclude these waters for the sake of “enhancing regulatory clarity, 

predictability and consistency.” Final Rule, 80 Fed. Reg. at 37,090. 

The Agencies may not privilege administrative convenience over 

their statutory duty to protect waters of the United States. See NRDC v. 

Costle, 568 F.2d at 1374, 1377. While the Agencies can define factors to 

consider in making a significant-nexus determination—including 

distance—they lack authority to exclude wholesale a category of waters, 

some of which the Agencies have concluded meet the significant-nexus 

standard. The 4,000-foot cutoff violates the Act and is “in excess of 

statutory jurisdiction, authority, or limitations, or short of statutory right” 

under the Administrative Procedure Act, 5 U.S.C. § 706(2)(C). 
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B. The Agencies lack authority to deny protection to tributaries 
that do not exhibit a bed, banks, and ordinary high water 
mark.15  

The Conservation Groups fully support the Rule’s categorical 

protection of tributaries as both scientifically and legally correct, and 

consistent with the Clean Water Act and the Supreme Court’s rulings. An 

ample scientific record supports the Agencies’ conclusion that tributaries, 

as defined, have a significant nexus to foundational waters. See Final Rule, 

80 Fed. Reg. at 37,064, 37,075; Technical Support Document 161-62, 

JA[20869]. In particular, the Science Report concluded that the evidence 

was “unequivocal[]” that “[a]ll tributary streams, including perennial, 

intermittent, and ephemeral streams, are physically, chemically, and 

biologically connected to downstream rivers . . . .” Science Report at ES-2, 

JA[20859] (emphasis added).  

 The Rule, however, categorically excludes some waters that function 

as tributaries and that have or may have a significant nexus to foundational 

waters. Specifically, the Rule limits the definition of tributary to a “water 

that contributes flow, either directly or through another water” to a 

                                           
15 This argument is presented by Petitioners Natural Resources 

Defense Council, Puget Soundkeeper Alliance, and Sierra Club. 
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foundational water, and is “characterized by the presence of the physical 

indicators of a bed and banks and an ordinary high water mark.” 33 C.F.R. 

§ 328.3(c)(3). In addition, the Rule denies protection for “[e]rosional 

features, including gullies, rills, and other ephemeral features that do not 

meet the definition of tributary.” Id. § 328.3(b)(4)(vi). These provisions 

combine to exclude ephemeral streams that do not meet the definition of 

“tributary,” whether because they lack one or more physical indicators of 

flow, or because they do not contribute flow to a foundational water.16 

                                           
16 The Conservation Groups understand the exclusion of “erosional 

features” to apply only to ephemeral streams and other ephemerally 
flowing features. See Response to Comments, Topic 4 at 288-89, JA[20872] 
(explaining that the Rule excludes ephemeral drainages that do not meet 
the “tributary” definition, but would subject intermittent drainages that do 
not meet the “tributary” definition to case-by-case “significant nexus” 
review); Final Rule, 80 Fed. Reg. at 37,076 (explaining distinction between 
“intermittent” and “ephemeral”); Technical Support Document 376-77, 
JA[20869] (explaining rationale for allowing case-by-case “significant 
nexus” review for “stream networks that are not a part of the tributary 
system”). Petitioners Puget Soundkeeper Alliance and Sierra Club assert 
that it is unclear whether the Rule allows for features with more than 
ephemeral flow, but which do not meet the definition of tributary, to be 
protected on a case-by-case basis under section (a)(8), 33 C.F.R. 
§ 328.3(a)(8). They further assert that, to the extent the Rule excludes such 
features, and those features meet or would meet the significant-nexus 
standard, the Rule is contrary to law and arbitrary. 
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An outright exclusion of such features runs counter to the advice of 

the SAB. See SAB Letter at 2, JA[7531]. In reviewing the proposed rule, the 

SAB noted that tributary streams can lack an ordinary high water mark. See 

id.; Final Rule, 80 Fed. Reg. at 37,064. Specifically, the SAB explained that 

an “ordinary high water mark may be absent in ephemeral streams within 

arid and semi-arid environments or in low gradient landscapes where the 

flow of water is unlikely to cause an ordinary high water mark.” SAB 

Letter at 2, JA[7531]. Although the Agencies acknowledge the lack of 

scientific support for excluding certain tributaries, the Agencies limited 

their own authority to protect tributaries nonetheless.  

To be clear, the Court need not decide that all features that contribute 

flow downstream must automatically be considered waters of the United 

States. Rather, the problem arises because the Rule prevents certain 

tributaries from qualifying for protection on a case-by-case basis, even if 

they have a demonstrated significant nexus to foundational waters. The 

exclusion of these waters violates the Act and is “in excess of statutory 

jurisdiction, authority, or limitations, or short of statutory right” under the 

Administrative Procedure Act, 5 U.S.C. § 706(2)(C). 
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C. The Agencies’ categorical exclusion of groundwater divests 
the Agencies of their own authority contrary to applicable 
case law and the Clean Water Act and is arbitrary.17 

 The Agencies exclude groundwater from protection under the Rule, 

even where the water has a significant nexus to a foundational water or 

where it is in significant nexus with waters of the United States. 33 C.F.R. 

§ 328.3(b)(5). In doing so, the Agencies adopt an arbitrary and inconsistent 

approach to groundwater and waters of the United States in the Rule. 

Petitioners Sierra Club and Puget Soundkeeper Alliance hereby adopt and 

incorporate the arguments on this point made in the brief filed by 

Petitioners Waterkeeper Alliance and the Center for Biological Diversity. 

 This Court should vacate only the defective portions of the Rule, or IV.
remand without vacatur. 

The Conservation Groups respectfully request that the Court vacate 

and remand only the specific defective portions of the Rule described in 

this brief, to the extent they are severable from the remainder of the Rule. 

See, e.g., Virginia v. EPA, 116 F.3d 499, 501 (D.C. Cir. 1997) (per curiam) 

(striking down only the defective portion of an EPA rule and leaving 

another part of the rule in place).  
                                           

17 This argument is presented by Petitioners Puget Soundkeeper 
Alliance and Sierra Club. 
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If the Court finds that any defective portion of the Rule is not 

severable, then the Conservation Groups respectfully request that the 

Court remand without vacatur. When a court invalidates an environmental 

regulation because it is underprotective of a public resource, but vacating 

the regulation would result in even less protection, then the Court should 

leave the regulation in place on remand. See Nat’l Lime Ass’n v. EPA, 233 

F.3d 625, 635 (D.C. Cir. 2000), as amended on denial of reh’g (Feb. 14, 2001) 

(leaving invalidated regulations in place at petitioner’s request, because 

vacating them would defeat petitioner’s purpose of protecting the 

environment); Sierra Club v. EPA, 167 F.3d 658, 664 (D.C. Cir. 1999) (same). 

Here, the majority of the Rule restores protections to important waters that 

would otherwise be vulnerable. Because vacating the Rule could place 

these waters in jeopardy, the Court should allow the Rule to take effect and 

remain in effect during remand. 

CONCLUSION 

For the foregoing reasons, the Court should invalidate the portions of 

the Rule that treat waters used for farming as non-adjacent, 33 C.F.R. 

§ 328.3(c)(1); exclude waste treatment systems, id. § 328.3(b)(1); exclude 

waters located outside the floodplain of a foundational water, and more 
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than 4,000 feet from a foundational water, impoundment, or tributary, id. 

§ 328.3(a)(8); exclude certain tributaries that do not exhibit a bed, banks, 

and ordinary high water mark, id. § 328.3(b)(4)(vi), (c)(3); and exclude all 

groundwater regardless of its effect on surface waters, id. § 328.3(b)(5). The 

Court should vacate these specific portions of the Rule, to the extent they 

are severable. To the extent they are not severable, the Court should 

remand without vacatur. 
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/s/ Jennifer A. Sorenson       
Jennifer A. Sorenson 
Natural Resources Defense Council 
111 Sutter Street, 21st Floor 
San Francisco, CA 94104 
Phone: (415) 875-6164 
E-mail: jsorenson@nrdc.org 
Counsel for National Wildlife Federation 
and Natural Resources Defense Council 
 
/s/ Catherine Wannamaker       
Catherine Wannamaker 
Southern Environmental Law Center 
463 King Street, Suite B 
Charleston, SC 29403  
Phone: (843) 720-5270  
E-mail: cwannamaker@selcsc.org 
Counsel for One Hundred Miles   
and South Carolina Coastal  
Conservation League 

/s/ Janette K. Brimmer       
Janette K. Brimmer 
Earthjustice 
705 2nd Avenue, Suite 203 
Seattle, WA 98104 
Phone: (206) 343-7340 
E-mail: jbrimmer@earthjustice.org 
 
Jennifer C. Chavez 
Earthjustice 
1625 Massachusetts Avenue, NW 
Suite 702 
Washington, D.C. 20036-2243 
Phone: (202) 667-4500 
E-mail: jchavez@earthjustice.org 
Counsel for Puget Soundkeeper 
Alliance and Sierra Club 

      Case: 15-3751     Document: 130     Filed: 11/01/2016     Page: 65



 
 

CERTIFICATE OF COMPLIANCE WITH RULE 32(a) 

 This brief complies with the word limits imposed by the Court’s case 

management orders, which allow Associational Petitioners, including the 

parties on this brief, to file two opening briefs that in aggregate contain no 

more than 21,000 words. See ECF Nos. 99-1 & 102-2. 

The Associational Petitioners have agreed that the Waterkeeper 

Alliance et al. brief will contain no more than 10,850 words, and that this 

brief will contain no more than 10,150 words. I certify that this brief 

contains 10,095 words, excluding the parts of the brief exempted by Fed. R. 

App. P. 32(a)(7)(B)(iii). 

I also certify that this brief complies with the typeface requirements 

of Fed. R. App. P. 32(a)(5) and the type style requirements of Fed. R. App. 

P. 32(a)(6) because it has been prepared in a proportionally spaced typeface 

using Microsoft Word’s Book Antiqua size 14-point font. 

November 1, 2016   /s/ Jennifer A. Sorenson 
Natural Resources Defense Council 
111 Sutter Street, 21st Floor 
San Francisco, CA 94104 
Phone: (415) 875-6164 
E-mail: jsorenson@nrdc.org 
Counsel for National Wildlife Federation 
and Natural Resources Defense Council 

  

      Case: 15-3751     Document: 130     Filed: 11/01/2016     Page: 66



 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on November 1, 2016, I electronically filed the 

foregoing Brief of Petitioners National Wildlife Federation, Natural 

Resources Defense Council, One Hundred Miles, Puget Soundkeeper 

Alliance, Sierra Club, and the South Carolina Coastal Conservation League 

with the Clerk of Court using the CM/ECF system, which will send 

notification of this filing to the attorneys of record. 

November 1, 2016   /s/ Jennifer A. Sorenson 
Natural Resources Defense Council 
111 Sutter Street, 21st Floor 
San Francisco, CA 94104 
Phone: (415) 875-6164 
E-mail: jsorenson@nrdc.org 
Counsel for National Wildlife Federation 
and Natural Resources Defense Council 

 
  

      Case: 15-3751     Document: 130     Filed: 11/01/2016     Page: 67



 
 

ADDENDUM 

33 C.F.R. § 328.3 (2015) ...................................................................... ADD 1 

Aboulhosn Declaration ..................................................................... ADD 7 

Andrews Declaration ....................................................................... ADD 11 

Angstman Declaration ..................................................................... ADD 21 

Beach Declaration ............................................................................. ADD 25 

Cammarata Declaration .................................................................. ADD 29 

Desrosiers Declaration ..................................................................... ADD 65 

Finch Declaration ............................................................................. ADD 69 

Gerrodette Declaration .................................................................... ADD 79 

Haase Declaration ............................................................................ ADD 90 

Houghton Declaration ................................................................... ADD 103 

Klimek Declaration ........................................................................ ADD 118 

Kolton Declaration ......................................................................... ADD 123 

Melmoth Declaration ..................................................................... ADD 129 

Rebuffoni Declaration.................................................................... ADD 142 

Ring Declaration ............................................................................. ADD 148 

Slama Declaration .......................................................................... ADD 158 

      Case: 15-3751     Document: 130     Filed: 11/01/2016     Page: 68



 
 

Trujillo Declaration ........................................................................ ADD 165 

Wilke Declaration ........................................................................... ADD 168 

      Case: 15-3751     Document: 130     Filed: 11/01/2016     Page: 69



§ 328.3 Definitions., 33 C.F.R. § 328.3

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1

Code of Federal Regulations
Title 33. Navigation and Navigable Waters

Chapter II. Corps of Engineers, Department of the Army
Part 328. Definition of Waters of the United States (Refs & Annos)

33 C.F.R. § 328.3

§ 328.3 Definitions.

Effective: August 28, 2015
Currentness

<In re E.P.A., 803 F.3d 804, 2015 WL 5893814 (C.A.6,2015) held: “The Clean
Water Rule is hereby STAYED, nationwide, pending further order of the court.”>

 
For the purpose of this regulation these terms are defined as follows:

(a) For purposes of the Clean Water Act, 33 U.S.C. 1251 et seq. and its implementing regulations, subject to the exclusions
in paragraph (b) of this section, the term “waters of the United States” means:

(1) All waters which are currently used, were used in the past, or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide;

(2) All interstate waters, including interstate wetlands;

(3) The territorial seas;

(4) All impoundments of waters otherwise identified as waters of the United States under this section;

(5) All tributaries, as defined in paragraph (c)(3) of this section, of waters identified in paragraphs (a)(1) through
(3) of this section;

(6) All waters adjacent to a water identified in paragraphs (a)(1) through (5) of this section, including wetlands,
ponds, lakes, oxbows, impoundments, and similar waters;

(7) All waters in paragraphs (a)(7)(i) through (v) of this section where they are determined, on a case-specific basis, to
have a significant nexus to a water identified in paragraphs (a)(1) through (3) of this section. The waters identified in
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each of paragraphs (a)(7)(i) through (v) of this section are similarly situated and shall be combined, for purposes of
a significant nexus analysis, in the watershed that drains to the nearest water identified in paragraphs (a)(1) through
(3) of this section. Waters identified in this paragraph shall not be combined with waters identified in paragraph (a)
(6) of this section when performing a significant nexus analysis. If waters identified in this paragraph are also an
adjacent water under paragraph (a)(6), they are an adjacent water and no case-specific significant nexus analysis
is required.

(i) Prairie potholes. Prairie potholes are a complex of glacially formed wetlands, usually occurring in depressions
that lack permanent natural outlets, located in the upper Midwest.

(ii) Carolina bays and Delmarva bays. Carolina bays and Delmarva bays are ponded, depressional wetlands that
occur along the Atlantic coastal plain.

(iii) Pocosins. Pocosins are evergreen shrub and tree dominated wetlands found predominantly along the Central
Atlantic coastal plain.

(iv) Western vernal pools. Western vernal pools are seasonal wetlands located in parts of California and associated
with topographic depression, soils with poor drainage, mild, wet winters and hot, dry summers.

(v) Texas coastal prairie wetlands. Texas coastal prairie wetlands are freshwater wetlands that occur as a mosaic of
depressions, ridges, intermound flats, and mima mound wetlands located along the Texas Gulf Coast.

(8) All waters located within the 100 year floodplain of a water identified in paragraphs (a)(1) through (3) of
this section and all waters located within 4,000 feet of the high tide line or ordinary high water mark of a water
identified in paragraphs (a)(1) through (5) of this section where they are determined on a case-specific basis to have
a significant nexus to a water identified in paragraphs (a)(1) through (3) of this section. For waters determined to
have a significant nexus, the entire water is a water of the United States if a portion is located within the 100 year
floodplain of a water identified in paragraphs (a)(1) through (3) of this section or within 4,000 feet of the high tide
line or ordinary high water mark. Waters identified in this paragraph shall not be combined with waters identified in
paragraph (a)(6) of this section when performing a significant nexus analysis. If waters identified in this paragraph
are also an adjacent water under paragraph (a)(6), they are an adjacent water and no case-specific significant nexus
analysis is required.

(b) The following are not “waters of the United States” even where they otherwise meet the terms of paragraphs (a)(4)
through (8) of this section.

(1) Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of the Clean
Water Act.
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(2) Prior converted cropland. Notwithstanding the determination of an area's status as prior converted cropland
by any other Federal agency, for the purposes of the Clean Water Act, the final authority regarding Clean Water
Act jurisdiction remains with EPA.

(3) The following ditches:

(i) Ditches with ephemeral flow that are not a relocated tributary or excavated in a tributary.

(ii) Ditches with intermittent flow that are not a relocated tributary, excavated in a tributary, or drain wetlands.

(iii) Ditches that do not flow, either directly or through another water, into a water identified in paragraphs (a)(1)
through (3) of this section.

(4) The following features:

(i) Artificially irrigated areas that would revert to dry land should application of water to that area cease;

(ii) Artificial, constructed lakes and ponds created in dry land such as farm and stock watering ponds, irrigation
ponds, settling basins, fields flooded for rice growing, log cleaning ponds, or cooling ponds;

(iii) Artificial reflecting pools or swimming pools created in dry land;

(iv) Small ornamental waters created in dry land;

(v) Water-filled depressions created in dry land incidental to mining or construction activity, including pits excavated
for obtaining fill, sand, or gravel that fill with water;

(vi) Erosional features, including gullies, rills, and other ephemeral features that do not meet the definition of
tributary, non-wetland swales, and lawfully constructed grassed waterways; and

(vii) Puddles.

(5) Groundwater, including groundwater drained through subsurface drainage systems.

(6) Stormwater control features constructed to convey, treat, or store stormwater that are created in dry land.
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(7) Wastewater recycling structures constructed in dry land; detention and retention basins built for wastewater
recycling; groundwater recharge basins; percolation ponds built for wastewater recycling; and water distributary
structures built for wastewater recycling.

(c) Definitions. In this section, the following definitions apply:

(1) Adjacent. The term adjacent means bordering, contiguous, or neighboring a water identified in paragraphs (a)(1)
through (5) of this section, including waters separated by constructed dikes or barriers, natural river berms, beach
dunes, and the like. For purposes of adjacency, an open water such as a pond or lake includes any wetlands within
or abutting its ordinary high water mark. Adjacency is not limited to waters located laterally to a water identified
in paragraphs (a)(1) through (5) of this section. Adjacent waters also include all waters that connect segments of
a water identified in paragraphs (a)(1) through (5) or are located at the head of a water identified in paragraphs
(a)(1) through (5) of this section and are bordering, contiguous, or neighboring such water. Waters being used for
established normal farming, ranching, and silviculture activities (33 U.S.C. 1344(f)) are not adjacent.

(2) Neighboring. The term neighboring means:

(i) All waters located within 100 feet of the ordinary high water mark of a water identified in paragraphs (a)(1)
through (5) of this section. The entire water is neighboring if a portion is located within 100 feet of the ordinary
high water mark;

(ii) All waters located within the 100 year floodplain of a water identified in paragraphs (a)(1) through (5) of
this section and not more than 1,500 feet from the ordinary high water mark of such water. The entire water is
neighboring if a portion is located within 1,500 feet of the ordinary high water mark and within the 100 year
floodplain;

(iii) All waters located within 1,500 feet of the high tide line of a water identified in paragraphs (a)(1) or (a)(3) of
this section, and all waters within 1,500 feet of the ordinary high water mark of the Great Lakes. The entire water
is neighboring if a portion is located within 1,500 feet of the high tide line or within 1,500 feet of the ordinary high
water mark of the Great Lakes.

(3) Tributary and tributaries. The terms tributary and tributaries each mean a water that contributes flow, either
directly or through another water (including an impoundment identified in paragraph (a)(4) of this section), to a
water identified in paragraphs (a)(1) through (3) of this section that is characterized by the presence of the physical
indicators of a bed and banks and an ordinary high water mark. These physical indicators demonstrate there is
volume, frequency, and duration of flow sufficient to create a bed and banks and an ordinary high water mark, and
thus to qualify as a tributary. A tributary can be a natural, man-altered, or man-made water and includes waters
such as rivers, streams, canals, and ditches not excluded under paragraph (b) of this section. A water that otherwise
qualifies as a tributary under this definition does not lose its status as a tributary if, for any length, there are one or
more constructed breaks (such as bridges, culverts, pipes, or dams), or one or more natural breaks (such as wetlands
along the run of a stream, debris piles, boulder fields, or a stream that flows underground) so long as a bed and
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banks and an ordinary high water mark can be identified upstream of the break. A water that otherwise qualifies
as a tributary under this definition does not lose its status as a tributary if it contributes flow through a water of
the United States that does not meet the definition of tributary or through a non-jurisdictional water to a water
identified in paragraphs (a)(1) through (3) of this section.

(4) Wetlands. The term wetlands means those areas that are inundated or saturated by surface or groundwater at
a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs,
and similar areas.

(5) Significant nexus. The term significant nexus means that a water, including wetlands, either alone or in
combination with other similarly situated waters in the region, significantly affects the chemical, physical, or
biological integrity of a water identified in paragraphs (a)(1) through (3) of this section. The term “in the region”
means the watershed that drains to the nearest water identified in paragraphs (a)(1) through (3) of this section. For
an effect to be significant, it must be more than speculative or insubstantial. Waters are similarly situated when
they function alike and are sufficiently close to function together in affecting downstream waters. For purposes
of determining whether or not a water has a significant nexus, the water's effect on downstream paragraph (a)(1)
through (3) waters shall be assessed by evaluating the aquatic functions identified in paragraphs (c)(5)(i) through
(ix) of this section. A water has a significant nexus when any single function or combination of functions performed
by the water, alone or together with similarly situated waters in the region, contributes significantly to the chemical,
physical, or biological integrity of the nearest water identified in paragraphs (a)(1) through (3) of this section.
Functions relevant to the significant nexus evaluation are the following:

(i) Sediment trapping,

(ii) Nutrient recycling,

(iii) Pollutant trapping, transformation, filtering, and transport,

(iv) Retention and attenuation of flood waters,

(v) Runoff storage,

(vi) Contribution of flow,

(vii) Export of organic matter,

(viii) Export of food resources, and

(ix) Provision of life cycle dependent aquatic habitat (such as foraging, feeding, nesting, breeding, spawning, or use
as a nursery area) for species located in a water identified in paragraphs (a)(1) through (3) of this section.
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(6) Ordinary high water mark. The term ordinary high water mark means that line on the shore established by the
fluctuations of water and indicated by physical characteristics such as a clear, natural line impressed on the bank,
shelving, changes in the character of soil, destruction of terrestrial vegetation, the presence of litter and debris, or
other appropriate means that consider the characteristics of the surrounding areas.

(7) High tide line. The term high tide line means the line of intersection of the land with the water's surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the absence of actual data, by a
line of oil or scum along shore objects, a more or less continuous deposit of fine shell or debris on the foreshore or
berm, other physical markings or characteristics, vegetation lines, tidal gages, or other suitable means that delineate
the general height reached by a rising tide. The line encompasses spring high tides and other high tides that occur
with periodic frequency but does not include storm surges in which there is a departure from the normal or predicted
reach of the tide due to the piling up of water against a coast by strong winds such as those accompanying a hurricane
or other intense storm.

(d) The term tidal waters means those waters that rise and fall in a predictable and measurable rhythm or cycle due to
the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of the water surface can no longer
be practically measured in a predictable rhythm due to masking by hydrologic, wind, or other effects.

(e) [Reserved by 80 FR 37104]

(f) [Redesignated as subsection (d) by 80 FR 37104]

Credits
[58 FR 45036, Aug. 25, 1993; 80 FR 37104, June 29, 2015]

SOURCE: 51 FR 41250, Nov. 13, 1986; 80 FR 37104, June 29, 2015, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (209)

Current through October 27, 2016; 81 FR 74916.

End of Document © 20 6 Thomson Reuters. No c a m to or g na  U.S. Government Works.
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
 
In re: Environmental Protection 
Agency and Department of 
Defense, Final Rule: Clean Water 
Rule: Definition of “Waters of the 
United States,” 80 Fed. Reg. 37,054 
(June 29, 2015) 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
Case No. 15-3751 and  
consolidated cases 

 
DECLARATION OF GENEVA ANDREWS 

I, Geneva Andrews, declare as follows: 

1. I am a member of NRDC, and I have been since 2013. 

2. I live in Dayton, Tennessee, on the Rattan Branch of Mud 

Creek, a tributary to the Tennessee River. 

3. I care deeply about the quality of our waters. My husband and I 

were live-aboard boaters for seven years starting in the late 1990s, and I 

have cruised many of this country’s waterways. These include the 

Mississippi, Ohio, Tennessee, Potomac, and Hudson Rivers, as well as the 

Gulf of Mexico, the Erie Canal, and Lake Champlain. We cruised on the 

water and swam in it. It was a great way to see the country. 

4. The Tennessee River is particularly important to me. My 

husband and I decided to settle in Dayton after cruising the river because 
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we liked the area so much. Now that we live in Dayton, our drinking water 

comes from the Tennessee River. 

5. There are two small streams that run behind my home, and I 

enjoy watching the animals that visit the area. We see quite a bit of wildlife, 

including wild turkeys and deer. Each winter, we get thousands of sandhill 

cranes that feed and roost on the streams’ mudflats. There’s a nearby 

wildlife refuge, where the Hiwassee River meets the Tennessee River, that 

was established for the benefit of the cranes. 

6. I am very concerned about the quality of the water in my area. 

There are several sources of pollution that concern me. 

7. For example, there is a coal-fired power plant, the Kingston 

Fossil Plant, less than 50 miles upstream from my home. In 2008, there was 

a disastrous spill of coal fly ash slurry that contaminated the Clinch River, 

which feeds the Tennessee. I worry that the Tennessee River is polluted by 

contaminants from this disaster and by other contaminants carried 

downstream by tributaries. 

8. Another source of contamination that particularly concerns me 

is agricultural runoff. I grew up on a farm, and I know that fertilizer and 

pesticides used in farming can easily seep into nearby natural waters. I 
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worry a lot about agricultural runoff carrying fertilizer and pesticides into 

my water. 

9. I am concerned that pollutants from agriculture and other 

sources may travel to our rivers through sinkholes. Sinkholes are common 

in Tennessee, and are present in the area where I live, because the bedrock 

is susceptible to dissolving in water. Groundwater eats away the rock to 

create sinkhole systems, which can include underground corridors that link 

multiple water sources. I am told that a new federal regulation, the Clean 

Water Rule, denies protection to ponds and wetlands more than 4,000 feet 

from a stream or river, and outside the floodplain. I understand that the 

Army Corps of Engineers has found that many ponds and wetlands in 

Tennessee are directly connected to rivers through sinkhole systems. These 

ponds and wetlands would qualify for federal protection if not for the 

4,000-foot boundary. I am concerned that contaminants could travel from 

these unprotected waters through sinkholes and reach streams and rivers 

that I use, exposing me, my community, and the local wildlife to harm 

from unregulated pollution. 

10. Given Tennessee’s elaborate sinkhole systems, it can be difficult 

to trace water sources. For example, I have visited Cumberland Trail State 
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Park, where I saw that the Sequatchie River flows out of a cave that I 

assume is a sinkhole. I understand that the Army Corps of Engineers has 

documented the flow of water from a pond and wetland in the Grassy 

Cove watershed into a sinkhole, Mill Cave, which carries the water directly 

to the Sequatchie River (see Exhibit A to this Declaration). The Army Corps 

determined that although the pond and wetland were previously protected 

because they drain into the Sequatchie, their distance from the river means 

they would not be protected under the Clean Water Rule. This makes me 

very worried about the spread of unregulated contaminants through 

sinkholes. 

11. My concerns about water pollution make me worry about the 

quality of my drinking water, which comes from the Tennessee River. I am 

concerned about unregulated pollution reaching the river. The water from 

our tap tastes noticeably bad. I worry that it is contaminated and could be 

harmful to my health. Because of my concerns, we filter the water in our 

kitchen. 

12. I am also concerned that contamination could be harmful to 

wildlife that depends on Tennessee’s waters and wetlands. The 4,000-foot 

boundary in the Clean Water Rule means a loss of protection for small 
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1 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
 
In re: Environmental Protection 
Agency and Department of 
Defense, Final Rule: Clean Water 
Rule: Definition of “Waters of the 
United States,” 80 Fed. Reg. 37,054 
(June 29, 2015) 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
Case No. 15-3751 and  
consolidated cases 

 
DECLARATION OF GAIL CAMMARATA 

I, Gail Cammarata, declare as follows: 

1. I live in Taunton, Massachusetts. 

2. I am a member of NRDC, and have been since 2014. 

3. I have a master’s degree in public health from the University of 

California, Los Angeles. I am interested in environmental health and 

conservation issues, and try to keep up-to-date with current events.  

4. I care where my water comes from, and absolutely believe that 

we need access to safe water. I drink the water from my tap. According to 

the City of Taunton, my water comes from two wells and six surface water 

sources. The wells are located in Taunton. Of the six surface water sources, 

five are ponds that make up the Assawompset Pond Complex, and the 
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sixth is Elders Pond. These six ponds are located in Freetown, Lakeville, 

Middleborough, and Rochester, Massachusetts. 

5. According to the City of Taunton, the Massachusetts 

Department of Environmental Protection assigned the Taunton Water 

System a susceptibility rating of “high” based on potential pollution 

sources in our watershed. The City describes these threats as including “a 

variety of land uses, such as cranberry bogs” and other land uses.  

6. I am aware that there are numerous cranberry bogs in Taunton, 

Lakeville, Middleborough, and Rochester, Massachusetts—all cities from 

which my drinking water is sourced. I am aware that pesticides are applied 

to these bogs. Attached to this declaration are representative annual reports 

of pesticide use from owners of some of the cranberry bogs in Taunton, 

Lakeville, Middleborough, and Rochester, Massachusetts. These reports 

were submitted to EPA and are available on EPA’s website. 

7. I am concerned about the use of pesticides in cranberry bogs 

because pesticides can disrupt our endocrine systems, cause neurological 

harm, and have other adverse health effects. For instance, some of the 

applied pesticides, such as diazinon, are known neurotoxins. I understand 
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that pesticides may leach into groundwater. I also understand that 

cranberry growers release water from their bogs into nearby water bodies, 

and that some older bogs may have no barrier between the bogs and 

neighboring water bodies. I worry that pesticides may escape the bogs and 

pollute surface water bodies. If pesticides reach groundwater or surface 

water, there is a risk they could contaminate my drinking water. 

8. I am also concerned that I could be exposed to pesticide 

pollution from cranberry bogs when I recreate in the water. I enjoy 

activities in both salt and freshwater. I live near Cape Cod and the coast, so 

I am able to go to the beach fairly regularly. I enjoy swimming in the water 

and walking along the beach. But sometimes when I walk along the beach, 

the water looks scummy and dirty, and I worry that it is polluted. My 

concerns about pollution make me less inclined to swim in the water. 

9. I also enjoy hiking, particularly in Borderland State Park 

between Easton and Sharon, Massachusetts. There are a couple of ponds in 

that park, the Upper and Lower Leach Ponds, that I love to visit. I believe 

Leach Pond is one of the largest in the state. People often canoe in the 

water. The park and its ponds are large enough to host wildlife. I’ve seen 
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ducks, beavers, and fish. I love looking at wildlife—I consider it to be my 

joy, my peace, and my sanctuary. But I am aware that there are cranberry 

bogs in Easton and Sharon as well, and I am worried that the wildlife I 

enjoy viewing could be harmed by pesticide pollution from the bogs. I’ve 

read that some pesticides do not break down easily; they stay around for a 

long time. 

10. I am also concerned about the decline of certain populations of 

wildlife, particularly monarch butterflies. The monarch population has 

been rapidly declining, in part because our herbicide use has led to the 

destruction of milkweed, upon which the butterflies rely. The attached 

reports of pesticide use by owners of local cranberry bogs show the 

application of herbicides, including glyphosate, that may contribute to the 

monarch decline by killing milkweed. 

11. I enjoy eating seafood, including lobster, clams, shrimp, and 

scallops. I also eat flounder, haddock, and other kinds of fish. Seafood is 

prevalent in my community, as we are near the water. But I am concerned 

that water pollution, including contamination from pesticides, could make 

the seafood less safe. 
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12. I understand that the Clean Water Act requires cranberry 

growers to have a permit to apply pesticides to water, if the cranberry bogs 

qualify as “waters of the United States.” I understand that many cranberry 

bogs, including bogs in Taunton, Lakeville, Middleborough, Rochester, 

Easton, and Sharon, Massachusetts, are currently regulated by Clean Water 

Act permits, which place some limits on their pesticide use. The owners of 

these bogs are required to report their pesticide use to EPA, which 

publishes the reports on its website.  

13. I am told that the Clean Water Rule exempts agricultural waters 

from a category of water bodies that are automatically protected under the 

Clean Water Act, making it less likely that agricultural waters will be 

protected. If the cranberry bogs in my area are not protected by the Clean 

Water Act, the growers will not be required to comply with a Clean Water 

Act permit when they use pesticides, and they will not be required to 

report their pesticide use to EPA. 

14. I do not believe that it is safe to allow this agricultural 

exception to negate the protection provided by the Clean Water Act. If, 

because of this exception, cranberry growers in my area are no longer 
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6/17/2016 2011 Pesticide General Permit

https://ofmpub.epa.gov/apex/aps/f?p=129:3:::NO::::YES 1/8

Status:

Operator Name:

Street:

City:

State:

Zip Code:

Phone Number:

Fax:

Operator Email:

Contact Name:

Printed Name:

Ti le:

Email:

Printed Name:

Organiza ion:

Phone:

Email:

2011 Pesticide General Permit eNOI Annual Report Details
Details for Permit MAG87A044
For pesticide activities in calendar year: 2015

Certified Annual Report

Operator Information

ADM Cranberry Co. LLC

158 Tihonet Road

Wareham

Massachusetts

02571

5082951000

N/A

dbrundage@admakepeace.com

Donna Brundage

Certifier Information

Louie Lemmertz

Manager of Agriculture

llemmertz@admakepeace.com

Preparer Information

Donna Brundage

ADM Cranberry Co. LLC

5082951000

dbrundage@admakepeace.com

Adverse Incident(s)

Was an adverse incident observed and/or correc ive actions taken for any Pest Management Area for which you have coverage under the permit? No

PMA Discharge(s)

ADM Managed Properties

Discharge Treatment Area(s)

Have any discharges from pest control activities occurred in  his calendar year? Yes  

#1 

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  Company managed bogs in the towns of Wareham, Carver, Plymouth and Rochester. Description; managed cranberry bogs that consist of individual beds with
cranberry vines surrounded by a system of enclosed ditches. 
Size of treatment area:  2000 acres 
Name of  he Water(s):  Managed cranberry bogs  
Target Pest(s):  fruitworm, spanworm, cutworm, weevil, winter moth, narrow and broadleaf weeds, dodder, fruit rot  
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Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information

Applicator Company Name:  A D. Makepeace Company 
Street:  158 Tihonet road  
City:  Wareham  
State:  Massachusetts 
Zip:  02571 
Contact Name:  Louie Lemmertz 
Phone:  508-295-1000 
Email:  llemmertz@admakepeace.com 

Pesticide Products Applied

Product Name:  actara 
Product Code:  100-938 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 7.58 gallons ) 

Pesticide Products Applied

Product Name:  ridomil gold gr 
Product Code:  100-798 
Application:  Aerially by rotary aircraft ( 1604.75 lbs ) 

Pesticide Products Applied

Product Name:  sevin xlr plus 
Product Code:  264-333 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 863 67 gallons ) 

Pesticide Products Applied

Product Name:  roundup ultra 
Product Code:  524-475 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 18.13 gallons ) 

Pesticide Products Applied

Product Name:  poast 
Product Code:  7969-58 
Application:  Aerially by rotary aircraft ( 89.49 gallons ) 

Pesticide Products Applied

Product Name:  callisto 
Product Code:  100-1131  
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 179 02 gallons ) 

Pesticide Products Applied

Product Name:  devrinol 50-df 
Product Code:  70506-36 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 4074 3 lbs ) 

Pesticide Products Applied

Product Name:  intrepid 2f 
Product Code:  62719-442 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 44.24 gallons ) 

Pesticide Products Applied

Product Name:  rampart 
Product Code:  34704-924 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 29.89 gallons ) 

Pesticide Products Applied

Product Name:  delegate wg 
Product Code:  62719-541 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 150.5 gallons ) 

Pesticide Products Applied

Product Name:  nexter 
Product Code:  7969-106 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( .19 gallons ) 
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Pesticide Products Applied

Product Name:  avaunt 
Product Code:  352-597 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 104 37 gallons ) 

Pesticide Products Applied

Product Name:  lorsban 4e 
Product Code:  62719-220 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 6.07 gallons ) 

Pesticide Products Applied

Product Name:  manzate flowable 
Product Code:  1812-416 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 2072 68 gallons ) 

Pesticide Products Applied

Product Name:  casoron 4g 
Product Code:  400-168 
Application:  Aerially by rotary aircraft ( 25280.15 lbs ) 

Pesticide Products Applied

Product Name:  evital 
Product Code:  5481-506 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 585 lbs ) 

Pesticide Products Applied

Product Name:  phostrol 
Product Code:  55146-83 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 365 84 gallons ) 

Pesticide Products Applied

Product Name:  bravo weather stk 
Product Code:  50534-188-100 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 1570 69 gallons ) 

Pesticide Products Applied

Product Name:  badge sc 
Product Code:  80289-3 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 1526.14 gallons ) 

Pesticide Products Applied

Product Name:  diazinon ag600 wbc 
Product Code:  66222-103-34704 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 807.18 gallons ) 

Pesticide Products Applied

Product Name:  indar 2f 
Product Code:  62719-416 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 219.77 gallons ) 

Pesticide Products Applied

Product Name:  abound 
Product Code:  100-1098 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 207.47 gallons ) 

Pesticide Products Applied

Product Name:  altacor 
Product Code:  352-730 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 52.33 gallons ) 

Company managed  bogs in  the towns of Wareham, Carver, Plymouth  and  Rochester. Description; managed  cranberry bogs that consist of
individual beds with  cranberry vines surrounded  by a system of enclosed  ditches.

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  
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Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  Company managed bogs in the towns of Wareham, Carver, Plymouth and Rochester. Description; managed cranberry bogs that consist of individual beds with
cranberry vines surrounded by a system of enclosed ditches. 
Size of treatment area:  2000 acres 
Name of  he Water(s):  Managed cranberry bogs  
Target Pest(s):  fruitworm, spanworm, cutworm, weevil, winter moth, narrow and broadleaf weeds, dodder, fruit rot  
Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information

Applicator Company Name:  ADM Cranberry Co. LLC 
Street:  158 Tihonet Road  
City:  Wareham  
State:  Massachusetts 
Zip:  02571 
Contact Name:  Donna Brundage 
Phone:  5082951000 
Email:  dbrundage@admakepeace com 

Pesticide Products Applied

Product Name:  SelecrMax 
Product Code:  59639-132 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 11.81 gallons )  

Pesticide Products Applied

Product Name:  Bravo Weather stik  
Product Code:  50534-188-100 
Application:  Chemigation ( 6.12 gallons ) 

Pesticide Products Applied

Product Name:  Devrinol DF-XT 
Product Code:  70506-36 
Application:  Chemigation ( 6018.81 lbs ) 

Pesticide Products Applied

Product Name:  Casoron 
Product Code:  400-168-59807 
Application:  Aerially by rotary aircraft ( 30754.15 lbs ) 

Pesticide Products Applied

Product Name:  Manzate Flowable 
Product Code:  70506-236 
Application:  Chemigation ( 1 02 gallons ) 

Pesticide Products Applied

Product Name:  Abound 
Product Code:  100-1098 
Application:  Chemigation ( 108.71 gallons ) 

Pesticide Products Applied

Product Name:  Altacor 
Product Code:  352-730 
Application:  Chemigation ( 50.53 gallons ) 

Pesticide Products Applied

Product Name:  Badge 
Product Code:  80289-3 
Application:  Chemigation ( 1075.24 gallons ) 

Pesticide Products Applied

Product Name:  Phostrol 
Product Code:  55146-83 
Application:  Chemigation ( 86 98 gallons ) 

Pesticide Products Applied
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Product Name:  Avaunt  
Product Code:  352-597 
Application:  Chemigation ( 88 28 gallons ) 

Pesticide Products Applied

Product Name:  Indar 2F 
Product Code:  62719-416 
Application:  Chemigation ( 175.34 gallons ) 

Pesticide Products Applied

Product Name:  Champ Formula 2 
Product Code:  55146-64 
Application:  Chemigation ( 3 33 gallons ) 

Pesticide Products Applied

Product Name:  Roundup PowerMAX 
Product Code:  524-549 
Application:  Other ( 15.35 gallons ) 

Pesticide Products Applied

Product Name:  Callisto 
Product Code:  100-1131  
Application:  Chemigation ( 82 34 gallons ) 

Pesticide Products Applied

Product Name:  Nexter 
Product Code:  7969-106 
Application:  Chemigation ( .545 gallons ) 

Pesticide Products Applied

Product Name:  Sevin XLR Plus 
Product Code:  264-333 
Application:  Chemigation ( 102.61 gallons ) 

Pesticide Products Applied

Product Name:  Belay 
Product Code:  59639-150 
Application:  Chemigation ( 20 89 gallons ) 

Pesticide Products Applied

Product Name:  Proline 480 SC 
Product Code:  264-825 
Application:  Chemigation ( 62 89 gallons ) 

Pesticide Products Applied

Product Name:  Intrepid 2F 
Product Code:  62719-442 
Application:  Chemigation ( 168.12 gallons ) 

Pesticide Products Applied

Product Name:  Delegate WG 
Product Code:  62719-541 
Application:  Chemigation ( 178.08 gallons ) 

Pesticide Products Applied

Product Name:  Evital 5G 
Product Code:  5481-506 
Application:  Aerially by rotary aircraft ( 5868.7 lbs ) 

Pesticide Products Applied

Product Name:  Diazinon AG600 WBC 
Product Code:  66222-103-34704 
Application:  Chemigation ( 743.38 gallons ) 

Pesticide Products Applied

Product Name:  Orthene 97 
Product Code:  59639-91 
Application:  Chemigation ( 212.35 gallons ) 
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Pesticide Products Applied

Product Name:  Confirm 2F 
Product Code:  707-238 
Application:  Chemigation ( 1.525 gallons ) 

Pesticide Products Applied

Product Name:  PH-D Fungicide 
Product Code:  66330-56 
Application:  Chemigation ( 50.43 gallons ) 

Pesticide Products Applied

Product Name:  Manzate Max 
Product Code:  70506-194 
Application:  Chemigation ( 2052.88 gallons ) 

Company managed  bogs in  the towns of Wareham, Carver, Plymouth  and  Rochester. Description; managed  cranberry bogs that consist of
individual beds with  cranberry vines surrounded  by a system of enclosed  ditches.

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  Company managed bogs in the towns of Wareham, Carver, Plymouth and Rochester. Description; managed cranberry bogs that consist of individual beds with
cranberry vines surrounded by a system of enclosed ditches. 
Size of treatment area:  2000 acres 
Name of  he Water(s):  Managed cranberry bogs  
Target Pest(s):  fruitworm, spanworm, cutworm, weevil, winter moth, narrow and broadleaf weeds, dodder, fruit rot  
Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information

Applicator Company Name:  A D. Makepeace Company 
Street:  158 Tihonet Road  
City:  East Wareham  
State:  Massachusetts 
Zip:  02571 
Contact Name:  Louie Lemmertz 
Phone:  508-295-1000 
Email:  llemmertz@admakepeace.com 

Pesticide Products Applied

Product Name:  Roundup Ultra 
Product Code:  524-475 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 7.7 gallons ) 

Pesticide Products Applied

Product Name:  Bravo Weather Stik  
Product Code:  50534-188-100 
Application:  Chemigation ( 950.28 gallons ) 

Pesticide Products Applied

Product Name:  Badge SC 
Product Code:  80289-3 
Application:  Chemigation ( 1018.51 gallons ) 

Pesticide Products Applied

Product Name:  Indar 
Product Code:  62719-416 
Application:  Chemigation ( 172.13 gallons ) 

Pesticide Products Applied

Product Name:  Avaunt  
Product Code:  352-597 
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Application:  Chemigation ( 87 91 gallons ) 

Pesticide Products Applied

Product Name:  Casoron 4G 
Product Code:  400-168 
Application:  Aerially by rotary aircraft ( 25815 65 lbs ) 

Pesticide Products Applied

Product Name:  Delegate WG 
Product Code:  62719-541 
Application:  Chemigation ( 93.5 gallons ) 

Pesticide Products Applied

Product Name:  Manzate Max 
Product Code:  70506-194 
Application:  Chemigation ( 1464 gallons ) 

Pesticide Products Applied

Product Name:  Manzate Flowable 
Product Code:  70506-236 
Application:  Chemigation ( 233.69 gallons ) 

Pesticide Products Applied

Product Name:  SelectMax 
Product Code:  59639-132 
Application:  Aerially by rotary aircraft ( 39.55 gallons ) 

Pesticide Products Applied

Product Name:  Altacor 
Product Code:  352-730 
Application:  Chemigation ( 50.5 gallons ) 

Pesticide Products Applied

Product Name:  Actara 
Product Code:  100-938 
Application:  Chemigation ( .706 gallons ) 

Pesticide Products Applied

Product Name:  Callisto 
Product Code:  100-1131  
Application:  Chemigation ( 66 32 gallons ) 

Pesticide Products Applied

Product Name:  Evital 5G 
Product Code:  5481-506 
Application:  Other ( 160 lbs ) 

Pesticide Products Applied

Product Name:  Intrepid 2F 
Product Code:  62719-442 
Application:  Chemigation ( 159.83 gallons ) 

Pesticide Products Applied

Product Name:  Stinger 
Product Code:  62719-73 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( .118 gallons )  

Pesticide Products Applied

Product Name:  Abound 
Product Code:  100-1098 
Application:  Chemigation ( 62 34 gallons ) 

Pesticide Products Applied

Product Name:  Ridomil Gold GR 
Product Code:  100-798 
Application:  Aerially by rotary aircraft ( 1202 25 lbs ) 

Pesticide Products Applied
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Product Name:  Makaze 
Product Code:  34704-890 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 7.32 gallons ) 

Pesticide Products Applied

Product Name:  Roundup PowerMAX 
Product Code:  524-549 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 1.343 gallons ) 

Pesticide Products Applied

Product Name:  Diazinon AG600 WBC 
Product Code:  66222-103-34704 
Application:  Chemigation ( 769.52 gallons ) 

Pesticide Products Applied

Product Name:  Sevin XLR Plus 
Product Code:  264-333 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 528 67 gallons ) 

Pesticide Products Applied

Product Name:  Phostrol 
Product Code:  55146-83 
Application:  Chemigation ( 188.32 gallons ) 
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Status:

Operator Name:

Street:

City:

State:

Zip Code:

Phone Number:

Fax:

Operator Email:

Contact Name:

Printed Name:

Ti le:

Email:

Printed Name:

Organiza ion:

Phone:

Email:

2011 Pesticide General Permit eNOI Annual Report Details
Details for Permit MAG87A043
For pesticide activities in calendar year: 2015

Certified Annual Report

Operator Information

Cranberry Growers Service, Inc.

2417 Cranberry Highway

Wareham

Massachusetts

02571

5082952222( 207)

N/A

marjie@beatonscgs.com

Marjie Beaton-Kane

Certifier Information

Peter D. Beaton

President

peter@beatonscgs.com

Preparer Information

Marjorie Beaton-Kane

Cranberry Growers Service Inc.

5082952222

marjie@beatonscgs.com

Adverse Incident(s)

Was an adverse incident observed and/or correc ive actions taken for any Pest Management Area for which you have coverage under the permit? No

PMA Discharge(s)

CGS Managed Properties

Discharge Treatment Area(s)

Have any discharges from pest control activities occurred in  his calendar year? Yes  

CGS Managed  Properties  

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  Cranberry Growers Service, Inc. managed bogs in the towns of Rochester, Wareham, Carver, Plymouth, Foxboro, Lakeville, Middleboro, Plympton, Halifax,
Hanson and Kingston. Managed cranberry bogs consist of individual beds with cranberry vines surrounded by a system of enclosed ditches. 
Size of treatment area:  435 acres 
Name of  he Water(s):  Managed cranberry bogs  
Target Pest(s):  fruit rot, cran weevil, grubs, root rot, fruit worm, cut worm, fire worm, broadleaf weeds, perennial grasses, flea beetle, spag, fairy ring, span worm, mites,
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dodder 
Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information

Applicator Company Name:  Cranberry Growers Service, Inc. 
Street:  2417 Cranberry Highway 
City:  Wareham  
State:  Massachusetts 
Zip:  02571 
Contact Name:  Peter D. Beaton 
Phone:  508-295-2222 ext 207 
Email:  marjie@beatonscgs.com 

Pesticide Products Applied

Product Name:  Altacor 
Product Code:  352-730 
Application:  Chemigation ( 85.58 lbs ) 

Pesticide Products Applied

Product Name:  Aliette WDG 
Product Code:  264-516 
Application:  Chemigation ( 1693.4 lbs ) 

Pesticide Products Applied

Product Name:  Actara 
Product Code:  100-938 
Application:  Chemigation ( 2.18 lbs ) 

Pesticide Products Applied

Product Name:  Quinstar 4L AG 
Product Code:  42750-169 
Application:  Chemigation ( 2 28 gallons ) 

Pesticide Products Applied

Product Name:  Admire Pro 
Product Code:  264-827 
Application:  Chemigation ( 4 84 gallons ) 

Pesticide Products Applied

Product Name:  Avaunt  
Product Code:  352-597 
Application:  Chemigation ( 132.06 lbs ) 

Pesticide Products Applied

Product Name:  Diazinon AG600 
Product Code:  66222-103-34704 
Application:  Chemigation ( 51.78 gallons ) 

Pesticide Products Applied

Product Name:  Delegate WG 
Product Code:  62719-541 
Application:  Chemigation ( 219.37 lbs ) 

Pesticide Products Applied

Product Name:  Manzate Flowable 
Product Code:  352-706 
Application:  Chemigation ( 10.48 gallons ) 

Pesticide Products Applied

Product Name:  Roundup WeatherMax  
Product Code:  524-537 
Application:  Other ( 41.9 gallons ) 

Pesticide Products Applied

Product Name:  Casoron 4G 
Product Code:  400-168 
Application:  Other ( 3521.33 lbs ) 
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Pesticide Products Applied

Product Name:  Bravo Weather Stik  
Product Code:  50534-188-100 
Application:  Chemigation ( 157.34 gallons ) 

Pesticide Products Applied

Product Name:  Bravo Ultrex 
Product Code:  50534-201-100 
Application:  Chemigation ( 1104.44 lbs )  

Pesticide Products Applied

Product Name:  Diazinon AG500 
Product Code:  66222-9 
Application:  Chemigation ( 119.36 gallons )  

Pesticide Products Applied

Product Name:  Carbaryl 4L 
Product Code:  34704-447 
Application:  Chemigation ( 61 34 gallons ) 

Pesticide Products Applied

Product Name:  Indar 2F 
Product Code:  62719-416 
Application:  Chemigation ( 40.18 gallons ) 

Pesticide Products Applied

Product Name:  Devrinol 50-DF 
Product Code:  70506-36 
Application:  Chemigation ( 2602.73 lbs ) 

Pesticide Products Applied

Product Name:  Callisto 
Product Code:  100-1131  
Application:  Chemigation ( 28.18 gallons ) 

Pesticide Products Applied

Product Name:  Nexter 
Product Code:  81880-4-10163 
Application:  Chemigation ( 2 8 lbs ) 

Pesticide Products Applied

Product Name:  Abound 
Product Code:  100-1098 
Application:  Chemigation ( 9 32 gallons ) 

Pesticide Products Applied

Product Name:  Manzate Pro-Stick 
Product Code:  352-704 
Application:  Chemigation ( 35.45 lbs ) 

Pesticide Products Applied

Product Name:  Intrepid 2F 
Product Code:  62719-442 
Application:  Chemigation ( 4 66 gallons ) 

Pesticide Products Applied

Product Name:  Sevin XLR Plus 
Product Code:  264-333 
Application:  Chemigation ( 39 gallons ) 

Pesticide Products Applied

Product Name:  Dithane F45 Rainshield 
Product Code:  62719-396 
Application:  Chemigation ( 6 22 gallons ) 

Pesticide Products Applied
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Product Name:  Poast 
Product Code:  7969-58 
Application:  Other ( .11 gallons )  

Managed  Cranberry Bogs  

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  CGS Managed Properties; Cranberry Growers Service, Inc. managed bogs in the towns of Rochester, Wareham, Carver, Plymouth, Foxboro, Lakeville,
Middleboro, Plympton, Halifax, Hanson and Kingston. Managed cranberry bogs consist of individual beds with cranberry vines surrounded by a system of enclosed ditches. 
Size of treatment area:  435 acres 
Name of  he Water(s):  Managed cranberry bogs  
Target Pest(s):  fruit rot, fruit worm, cran weevil, cutworms, black headed fireworm, misc weeds, flea beetle, broadleaf weeds, dodder, spag worm, span worm, perennial +
annual grasses, phytophthora root rot, wild bean 
Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information

Applicator Company Name:  Cranberry Growers Service, Inc. 
Street:  2417 Cranberry Highway 
City:  Wareham  
State:  Massachusetts 
Zip:  02571 
Contact Name:  Peter D. Beaton 
Phone:  508-295-2222 ext 207 
Email:  marjie@beatonscgs.com 

Pesticide Products Applied

Product Name:  MANZATE MAX  
Product Code:  70506-194 
Application:  Chemigation ( 103.77 gallons ) 

Pesticide Products Applied

Product Name:  DELEGATE WG  
Product Code:  62719-541 
Application:  Chemigation ( 93.47 lbs ) 

Pesticide Products Applied

Product Name:  QUINSTAR 4L AG  
Product Code:  42750-169 
Application:  Chemigation ( 1 09 gallons ) 

Pesticide Products Applied

Product Name:  SELECT MAX 
Product Code:  59639-132 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( .17 gallons ) 

Pesticide Products Applied

Product Name:  CARBARYL 4L  
Product Code:  34704-447 
Application:  Chemigation ( 13 9 gallons ) 

Pesticide Products Applied

Product Name:  DEVRINOL 2-XT 
Product Code:  70506-301 
Application:  Chemigation ( 139.86 gallons ) 

Pesticide Products Applied

Product Name:  ROUNDUP POWERMAX 
Product Code:  524-549 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 45.81 gallons ) 

Pesticide Products Applied
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Product Name:  AVAUNT  
Product Code:  352-597 
Application:  Chemigation ( 39 65 lbs ) 

Pesticide Products Applied

Product Name:  MANZATE PRO-STICK  
Product Code:  70506-234 
Application:  Chemigation ( 76.15 lbs ) 

Pesticide Products Applied

Product Name:  DITHANE F45 RAINSHIELD 
Product Code:  62719-396 
Application:  Chemigation ( 58 22 gallons ) 

Pesticide Products Applied

Product Name:  CALLISTO  
Product Code:  100-1131  
Application:  Chemigation ( 25 38 gallons ) 

Pesticide Products Applied

Product Name:  DIAZINON AG600 
Product Code:  66222-103-34704 
Application:  Chemigation ( 44.12 gallons ) 

Pesticide Products Applied

Product Name:  DEVRINOL DF-XT 
Product Code:  70506-36 
Application:  Chemigation ( 44 lbs ) 

Pesticide Products Applied

Product Name:  DIAZINON AG500 
Product Code:  66222-9 
Application:  Chemigation ( .45 gallons ) 

Pesticide Products Applied

Product Name:  RAMPART  
Product Code:  34704-924 
Application:  Chemigation ( 15 38 gallons ) 

Pesticide Products Applied

Product Name:  POAST 
Product Code:  7969-58 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 1.59 gallons ) 

Pesticide Products Applied

Product Name:  STINGER 
Product Code:  62719-73 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( .14 gallons ) 

Pesticide Products Applied

Product Name:  PROLINE 480 SC 
Product Code:  264-825 
Application:  Chemigation ( 33.13 gallons ) 

Pesticide Products Applied

Product Name:  CASORON 4G 
Product Code:  400-168 
Application:  Other ( 1100.4 lbs )  

Pesticide Products Applied

Product Name:  BRAVO WEATHER STIK  
Product Code:  50534-188-100 
Application:  Chemigation ( 11.95 gallons )  

Pesticide Products Applied

Product Name:  ABOUND 
Product Code:  100-1098 
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Application:  Chemigation ( 34.7 gallons ) 

Pesticide Products Applied

Product Name:  ALTACOR  
Product Code:  352-730 
Application:  Chemigation ( 251.07 lbs ) 

Pesticide Products Applied

Product Name:  SEVIN XLR PLUS 
Product Code:  264-333 
Application:  Chemigation ( 162.09 gallons ) 

CGS Managed  Properties  

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  CGS Managed Properties; Cranberry Growers Service, Inc. managed bogs in the towns of Rochester, Wareham, Carver, Plymouth, Foxboro, Lakeville,
Middleboro, Plympton, Halifax, Hanson and Kingston. Managed cranberry bogs consist of individual beds with cranberry vines surrounded by a system of enclosed ditches. 
Size of treatment area:  435 acres 
Name of  he Water(s):  Managed cranberry bogs  
Target Pest(s):  fruit rot, cran weevil, grubs, root rot, fruit worm, cut worm, fire worm, narrow & broad leaf weeds, perennial grasses, flea beetle, spag, fairy ring, span worm,
wild bean, dodder 
Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information

Applicator Company Name:  Cranberry Growers Service, Inc. 
Street:  2417 Cranberry Highway 
City:  Wareham  
State:  Massachusetts 
Zip:  02571 
Contact Name:  Peter D. Beaton 
Phone:  508-295-2222 ext 207 
Email:  marjie@beatonscgs.com 

Pesticide Products Applied

Product Name:  ALTACOR  
Product Code:  352-730 
Application:  Chemigation ( 131.12 lbs ) 

Pesticide Products Applied

Product Name:  DEVRINOL DF-XT 
Product Code:  70506-36 
Application:  Chemigation ( 38.48 lbs ) 

Pesticide Products Applied

Product Name:  BRAVO ULTREX  
Product Code:  50534-201-100 
Application:  Chemigation ( 119.76 lbs )  

Pesticide Products Applied

Product Name:  DEVRINOL 2-XT 
Product Code:  70506-301 
Application:  Chemigation ( 182.8 gallons ) 

Pesticide Products Applied

Product Name:  ABOUND 
Product Code:  100-1098 
Application:  Chemigation ( 4.45 gallons ) 

Pesticide Products Applied

Product Name:  DIAZINON AG500 
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Product Code:  66222-9 
Application:  Chemigation ( 25 96 gallons ) 

Pesticide Products Applied

Product Name:  DEVRINOL 50-DF 
Product Code:  70506-36 
Application:  Chemigation ( 5.76 lbs ) 

Pesticide Products Applied

Product Name:  CASORON 4G 
Product Code:  400-168 
Application:  Other ( 350 lbs ) 

Pesticide Products Applied

Product Name:  CALLISTO  
Product Code:  100-1131  
Application:  Chemigation ( 22.51 gallons ) 

Pesticide Products Applied

Product Name:  DIAZINON AG600 
Product Code:  66222-103-34704 
Application:  Chemigation ( 1 29 gallons ) 

Pesticide Products Applied

Product Name:  DELEGATE WG  
Product Code:  62719-541 
Application:  Chemigation ( 181.54 lbs ) 

Pesticide Products Applied

Product Name:  CHAMP FORMULA 2 FLOWABLE  
Product Code:  55146-64 
Application:  Chemigation ( 9 29 gallons ) 

Pesticide Products Applied

Product Name:  BRAVO WEATHER STIK  
Product Code:  50534-188-100 
Application:  Chemigation ( 135.66 gallons ) 

Pesticide Products Applied

Product Name:  AVAUNT  
Product Code:  352-597 
Application:  Chemigation ( 113.04 lbs )  

Pesticide Products Applied

Product Name:  ACTARA  
Product Code:  100-938 
Application:  Chemigation ( 1 02 lbs ) 

Pesticide Products Applied

Product Name:  DITHANE F45 RAINSHIELD 
Product Code:  62719-396 
Application:  Chemigation ( 184.38 gallons ) 

Pesticide Products Applied

Product Name:  INDAR 2F 
Product Code:  62719-416 
Application:  Chemigation ( 5.51 gallons ) 

Pesticide Products Applied

Product Name:  EVITAL 5G  
Product Code:  5481-506 
Application:  Other ( 925.6 lbs ) 

Pesticide Products Applied

Product Name:  INTREPID 2F 
Product Code:  62719-442 
Application:  Chemigation ( 2 21 gallons ) 
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Pesticide Products Applied

Product Name:  MANZATE PRO-STICK  
Product Code:  70506-234 
Application:  Chemigation ( 58 95 lbs ) 

Pesticide Products Applied

Product Name:  PROLINE 480 SC 
Product Code:  264-825 
Application:  Chemigation ( 18 gallons ) 

Pesticide Products Applied

Product Name:  EQUUS DF 
Product Code:  66222-149 
Application:  Chemigation ( 837.56 lbs ) 

Pesticide Products Applied

Product Name:  MANZATE FLOWABLE  
Product Code:  70506-236 
Application:  Chemigation ( 15.48 gallons ) 

Pesticide Products Applied

Product Name:  POAST 
Product Code:  7969-58 
Application:  Other ( 3 94 gallons ) 

Pesticide Products Applied

Product Name:  WRANGLER 
Product Code:  34704-931 
Application:  Chemigation ( 7.55 gallons ) 

Pesticide Products Applied

Product Name:  ROUNDUP POWERMAX 
Product Code:  524-549 
Application:  Other ( 46.07 gallons ) 

Pesticide Products Applied

Product Name:  RIDOMIL GOLD SL 
Product Code:  100-1202 
Application:  Chemigation ( 2 38 gallons ) 

Pesticide Products Applied

Product Name:  SEVIN XLR PLUS 
Product Code:  264-333 
Application:  Chemigation ( 11.62 gallons )  

Pesticide Products Applied

Product Name:  STINGER 
Product Code:  62719-73 
Application:  Other ( 1 03 gallons ) 

Pesticide Products Applied

Product Name:  RAMPART  
Product Code:  34704-924 
Application:  Chemigation ( 174.39 gallons ) 

CGS Managed  Properties  

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  CGS Managed Properties; Cranberry Growers Service, Inc. managed bogs in the towns of Rochester, Wareham, Carver, Plymouth, Foxboro, Lakeville,
Middleboro, Plympton, Halifax, Hanson and Kingston. Managed cranberry bogs consist of individual beds with cranberry vines surrounded by a system of enclosed ditches. 
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Size of treatment area:  435 acres 
Name of  he Water(s):  Managed cranberry bogs  
Target Pest(s):  fruit rot, cran weevil, grubs, root rot, fruit worm, cut worm, fire worm, narrow & broad leaf weeds, perennial grasses, flea beetle, spag, fairy ring, span worm,
mites, dodder 
Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information

Applicator Company Name:  Cranberry Growers Service, Inc. 
Street:  2417 Cranberry Highway 
City:  Wareham  
State:  Massachusetts 
Zip:  02571 
Contact Name:  Peter D. Beaton 
Phone:  508-295-2222 ext 207 
Email:  marjie@beatonscgs.com 

Pesticide Products Applied

Product Name:  BRAVO WEATHER STIK  
Product Code:  50534-188-100 
Application:  Chemigation ( 192.91 gallons ) 

Pesticide Products Applied

Product Name:  DEVRINOL 50-DF 
Product Code:  70506-36 
Application:  Chemigation ( 1016.6 lbs ) 

Pesticide Products Applied

Product Name:  INDAR 2F 
Product Code:  62719-416 
Application:  Chemigation ( 43.59 gallons ) 

Pesticide Products Applied

Product Name:  CALLISTO  
Product Code:  100-1131  
Application:  Chemigation ( 49 23 gallons ) 

Pesticide Products Applied

Product Name:  INTREPID 2F 
Product Code:  62719-442 
Application:  Chemigation ( 4 62 gallons ) 

Pesticide Products Applied

Product Name:  AVAUNT  
Product Code:  352-597 
Application:  Chemigation ( 154.43 lbs ) 

Pesticide Products Applied

Product Name:  WRANGLER 
Product Code:  34704-931 
Application:  Chemigation ( 8.74 gallons ) 

Pesticide Products Applied

Product Name:  DELEGATE WG  
Product Code:  62719-541 
Application:  Chemigation ( 171.55 lbs ) 

Pesticide Products Applied

Product Name:  DEVRINOL DF-XT 
Product Code:  70506-36 
Application:  Chemigation ( 2417.64 lbs ) 

Pesticide Products Applied

Product Name:  EVITAL 5G  
Product Code:  5481-506 
Application:  Other ( 232.2 lbs ) 

Pesticide Products Applied
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Product Name:  RAMPART  
Product Code:  34704-924 
Application:  Chemigation ( 208.66 gallons ) 

Pesticide Products Applied

Product Name:  ROUNDUP WEATHERMAX  
Product Code:  524-537 
Application:  Other ( 29.77 gallons ) 

Pesticide Products Applied

Product Name:  MANZATE PRO-STICK  
Product Code:  352-704 
Application:  Chemigation ( 284.7 lbs ) 

Pesticide Products Applied

Product Name:  ABOUND 
Product Code:  100-1098 
Application:  Chemigation ( 6.55 gallons ) 

Pesticide Products Applied

Product Name:  MANZATE FLOWABLE  
Product Code:  352-706 
Application:  Chemigation ( 44 26 gallons ) 

Pesticide Products Applied

Product Name:  BRAVO ULTREX  
Product Code:  50534-201-100 
Application:  Chemigation ( 1242.64 lbs ) 

Pesticide Products Applied

Product Name:  ACTARA  
Product Code:  100-938 
Application:  Chemigation ( 2.11 lbs )  

Pesticide Products Applied

Product Name:  CASORON 4G 
Product Code:  400-168 
Application:  Other ( 75.9 lbs ) 

Pesticide Products Applied

Product Name:  DIAZINON AG500 
Product Code:  66222-9 
Application:  Chemigation ( 89 29 gallons ) 

Pesticide Products Applied

Product Name:  CARBARYL 4L  
Product Code:  34704-447 
Application:  Chemigation ( 23 86 gallons ) 

Pesticide Products Applied

Product Name:  DITHANE F45 RAINSHIELD 
Product Code:  62719-396 
Application:  Chemigation ( 248.59 gallons ) 

Pesticide Products Applied

Product Name:  DIAZINON AG600 
Product Code:  66222-103-34704 
Application:  Chemigation ( 4 26 gallons ) 

Pesticide Products Applied

Product Name:  ALTACOR  
Product Code:  352-730 
Application:  Chemigation ( 142.18 lbs ) 

Pesticide Products Applied

Product Name:  SEVIN XLR PLUS 
Product Code:  264-333 
Application:  Chemigation ( 58 04 gallons ) 
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Status:

Operator Name:

Street:

City:

State:

Zip Code:

Phone Number:

Fax:

Operator Email:

Contact Name:

Printed Name:

Ti le:

Email:

Printed Name:

Organiza ion:

Phone:

Email:

2011 Pesticide General Permit eNOI Annual Report Details
Details for Permit MAG87A051
For pesticide activities in calendar year: 2015

Certified Annual Report

Operator Information

Morse Bro hers Inc.

50 Oliver Street, Suite 102

Nor h Easton

Massachusetts

02356

5082302588

N/A

mikedubuc@morsebro.com

Michael Dubuc

Certifier Information

Michael Dubuc

CFO

mikedubuc@morsebro.com

Preparer Information

Michael Dubuc

Morse Bro hers Inc

5082302588

mikedubuc@morsebro.com

Adverse Incident(s)

Was an adverse incident observed and/or correc ive actions taken for any Pest Management Area for which you have coverage under the permit? No

PMA Discharge(s)

Morse Brothers Managed Bogs

Discharge Treatment Area(s)

Have any discharges from pest control activities occurred in  his calendar year? Yes  

Morse Brothers Managed  Bogs  

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  Morse Brothers Inc. managed bogs in the town(s) of Middleboro, Taunton, Wrentham, Hanson, Halifax, Bridgewater, Easton, Plympton, and Rochester.
Description: Managed cranberry bogs consist of individual beds with cranberry vines surrounded by a system of enclosed ditches. 
Size of treatment area:  370 acres 
Name of  he Water(s):  Managed cranberry bogs.  
Target Pest(s):  Fruit rot, narrow & broad-leaved weeds, dodder, cutworms, spanworms, fruitworms, winter moth  
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Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information

Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street STE102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Aaron Berdnt 
Phone:  508-230-2588 
Email:  aaronberndt@morsebro.com 

Pesticide Products Applied

Product Name:  Manzate Flowable 
Product Code:  70506-236 
Application:  Chemigation ( 380 gallons ) 

Pesticide Products Applied

Product Name:  Diazinon Ag 500 
Product Code:  66222-9 
Application:  Chemigation ( 200 gallons ) 

Pesticide Products Applied

Product Name:  Delegate WG 
Product Code:  62719-541 
Application:  Chemigation ( 35 gallons ) 

Pesticide Products Applied

Product Name:  Stinger 
Product Code:  62719-73 
Application:  Chemigation ( 2 gallons ) 

Pesticide Products Applied

Product Name:  Indar 2F 
Product Code:  62719-416 
Application:  Chemigation ( 74 gallons ) 

Pesticide Products Applied

Product Name:  Crossbow 
Product Code:  62719-260 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 6 gallons ) 

Pesticide Products Applied

Product Name:  Roundup Powermax 
Product Code:  100-1182  
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 33 gallons ) 

Pesticide Products Applied

Product Name:  Abound Flowable 
Product Code:  100-1098 
Application:  Chemigation ( 70 gallons ) 

Pesticide Products Applied

Product Name:  Intrepid 2F 
Product Code:  62719-442 
Application:  Chemigation ( 90 gallons ) 

Pesticide Products Applied

Product Name:  Callisto 
Product Code:  100-1131  
Application:  Chemigation ( 17 gallons ) 

Pesticide Products Applied

Product Name:  Altacor 
Product Code:  352-730 
Application:  Chemigation ( .125 gallons ) 
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Pesticide Products Applied

Product Name:  Wrangler 
Product Code:  66222-221 
Application:  Chemigation ( 48 gallons ) 

Pesticide Products Applied

Product Name:  Confirm 2F 
Product Code:  62719-420 
Application:  Chemigation ( 5 gallons ) 

Pesticide Products Applied

Product Name:  Nexter 
Product Code:  81880-4-10163 
Application:  Chemigation ( 33 lbs ) 

Pesticide Products Applied

Product Name:  Devrinol 50DF 
Product Code:  70506-36 
Application:  Chemigation ( 190 lbs ) 

Pesticide Products Applied

Product Name:  Avaunt  
Product Code:  352-597 
Application:  Chemigation ( 35 gallons ) 

Pesticide Products Applied

Product Name:  Casoron 4G 
Product Code:  400-168-59807 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 8000 lbs ) 

Pesticide Products Applied

Product Name:  Bravo Weather Stik  
Product Code:  50534-188-100 
Application:  Chemigation ( 570 gallons ) 

Pesticide Products Applied

Product Name:  Diazinon AG600 
Product Code:  66222-103-34704 
Application:  Chemigation ( 320 gallons ) 

Pesticide Products Applied

Product Name:  Kocide 3000 
Product Code:  352-662 
Application:  Chemigation ( 1280 lbs ) 

Pesticide Products Applied

Product Name:  Aliette WDG 
Product Code:  264-516 
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 75 lbs ) 

Morse Bros. Inc. Managed  Bogs  

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  Managed cranberry bogs consist of individual beds with cranberry vines surrounded by a system of enclosed ditches. 
Size of treatment area:  383 acres 
Name of  he Water(s):  Morse Bros. Inc. Managed bogs in the towns of Taunton, Middleboro, Hanson, Halifax, Wrentham, Easton, Plympton, Bridgewater, Pembroke.  
Target Pest(s):  fruitworm, sparganothis, weevil, fruit rot, weeds, cutworms, winter moth, dodder  
Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information
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Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Keith Northrup 
Phone:  5082302588 
Email:  mikedubuc@morsebro com 

Applicator Contact Information

Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Josh Lawrence 
Phone:  5082302588 
Email:  mikedubuc@morsebro com 

Applicator Contact Information

Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Glenn Benevides 
Phone:  5082302588 
Email:  mikedubuc@morsebro com 

Applicator Contact Information

Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Chuck Northrup 
Phone:  5082302588 
Email:  mikedubuc@morsebro com 

Pesticide Products Applied

Product Name:  Altacor 
Product Code:  352-730 
Application:  Chemigation ( 216.9 lbs ) 

Pesticide Products Applied

Product Name:  Diazinon AG600 
Product Code:  66222-103-34704 
Application:  Chemigation ( 131.07 gallons ) 

Pesticide Products Applied

Product Name:  Manzate Flowable 
Product Code:  70506-236 
Application:  Chemigation ( 119.16 gallons )  

Pesticide Products Applied

Product Name:  Intrepid 2F 
Product Code:  62719-442 
Application:  Chemigation ( 95.59 gallons ) 

Pesticide Products Applied

Product Name:  Bravo Weather Stik  
Product Code:  50534-188-100 
Application:  Chemigation ( 81.5 gallons ) 

Pesticide Products Applied

Product Name:  Proline 480 SC 
Product Code:  264-825 
Application:  Chemigation ( 27 35 gallons ) 
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Pesticide Products Applied

Product Name:  Callisto 
Product Code:  100-1131  
Application:  Chemigation ( 29.47 gallons ) 

Pesticide Products Applied

Product Name:  Delegate WG 
Product Code:  62719-541 
Application:  Chemigation ( 298.52 lbs ) 

Pesticide Products Applied

Product Name:  Avaunt  
Product Code:  352-597 
Application:  Chemigation ( 142.36 lbs ) 

Pesticide Products Applied

Product Name:  Indar 2F 
Product Code:  62719-416 
Application:  Chemigation ( 34.17 gallons ) 

Pesticide Products Applied

Product Name:  Abound 
Product Code:  100-1098 
Application:  Chemigation ( 322.53 gallons ) 

Pesticide Products Applied

Product Name:  Quinstar 4L 
Product Code:  42750-169 
Application:  Chemigation ( 8.15 gallons ) 

Morse Brothers Managed  Bogs  

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  Managed cranberry bogs consist of individual beds with cranberry vines surrounded by a system of enclosed ditches. 
Size of treatment area:  383 acres 
Name of  he Water(s):  Morse Brothers managed bogs in the towns of Taunton, Middleboro, Wrentham, Halifax, Hanson, Pembroke, Easton, Plympton, and Bridgewater. 
Target Pest(s):  Cranberry Fruitworm, Winter Moth, Cranberry Weevil, Fruit root, Fireworm, Flea Beetle, Fairy Ring, Spargonothis Fruitworm, Dodder  
Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 

Applicator Contact Information

Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Chuck Northrup 
Phone:  5082302588 
Email:  chucknorthrup@morsebro.com 

Applicator Contact Information

Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Justin Brown 
Phone:  5082302588 
Email:  justinbrown@morsebro.com 

Applicator Contact Information
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Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Josh Lawrence 
Phone:  5082302588 
Email:  joshlawrence@morsebro com 

Applicator Contact Information

Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Keith Northrup 
Phone:  5082302588 
Email:  keithnorthrup@morsebro.com 

Applicator Contact Information

Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Scott Conner 
Phone:  5082302588 
Email:  scottconner@morsebro.com 

Pesticide Products Applied

Product Name:  Cytokin 
Product Code:  58199 
Application:  Chemigation ( 3 977 gallons ) 

Pesticide Products Applied

Product Name:  Indar 2F 
Product Code:  61719-416 
Application:  Chemigation ( 33 643 gallons ) 

Pesticide Products Applied

Product Name:  Nexter 
Product Code:  81880-10163 
Application:  Chemigation ( 55 281 lbs ) 

Pesticide Products Applied

Product Name:  Bravo Weather Stik  
Product Code:  50534-188-100 
Application:  Chemigation ( 234.579 gallons ) 

Pesticide Products Applied

Product Name:  Rampart 
Product Code:  34704-924 
Application:  Chemigation ( 39 926 gallons ) 

Pesticide Products Applied

Product Name:  Intrepid 2F 
Product Code:  62719-442 
Application:  Chemigation ( 38.18 gallons ) 

Pesticide Products Applied

Product Name:  Diazinon Ag600 WBC 
Product Code:  100-784-34704 
Application:  Chemigation ( 59.151 gallons ) 

Pesticide Products Applied

Product Name:  Delegate WG 
Product Code:  62719-541 
Application:  Chemigation ( 355.097 lbs ) 
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Pesticide Products Applied

Product Name:  Diazinon Ag 500 
Product Code:  66222-103-34704 
Application:  Chemigation ( 174.219 gallons ) 

Pesticide Products Applied

Product Name:  Confirm 2F 
Product Code:  62719-420 
Application:  Chemigation ( 25 667 gallons ) 

Pesticide Products Applied

Product Name:  Avaunt  
Product Code:  352-597 
Application:  Chemigation ( 140.612 lbs ) 

Pesticide Products Applied

Product Name:  Devrinol 50-DF Selective 
Product Code:  70506-36 
Application:  Chemigation ( 1480.018 lbs ) 

Pesticide Products Applied

Product Name:  Proline 480 SC 
Product Code:  264-825 
Application:  Chemigation ( 19.701 gallons ) 

Pesticide Products Applied

Product Name:  QuinStar 4L 
Product Code:  42750-169 
Application:  Chemigation ( 17 075 gallons ) 

Pesticide Products Applied

Product Name:  Callisto 
Product Code:  100-1131  
Application:  Chemigation ( 8.754 gallons ) 

Pesticide Products Applied

Product Name:  Altacor 
Product Code:  352-730 
Application:  Chemigation ( 208.379 lbs ) 

Pesticide Products Applied

Product Name:  Casoron 4G 
Product Code:  400-168 
Application:  Chemigation ( 7237.321 lbs ) 

Pesticide Products Applied

Product Name:  Abound Flowable 
Product Code:  100-1098 
Application:  Chemigation ( 46.106 gallons ) 

Morse Brothers Managed  Bogs  

Pesticide User Pattern

▸ Animal Pest Control 
▸ Weed and Algae Pest Control  

Was this pest control ac ivity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide applica ion?  Yes  

Treatment Area

Descrip ion:  Managed cranberry bogs that consists of individual beds of cranberry vines surrounded by enclosed ditches. 
Size of treatment area:  383 acres 
Name of  he Water(s):  Morse Brothers managed bogs in the towns of Halifax, Hanson, Middleboro, Easton, Bridgewater, Plympton, Wrentham, Rochester and Taunton.  
Target Pest(s):  Weeds Dodder Broad/Narrow-leaved weeds Diseases Fruit Rot Fairy Ring Upright Dieback Insects Fruitworm Cutworms Spanworms Fireworms Weevil
Gypsy Moth Sparganothis Flea Beetle Weevil Flea Beetle  
Discharge to Waters of  he United States containing NMFS Listed Resources?  No  
Date(s) of any discharges: 
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Applicator Contact Information

Applicator Company Name:  Morse Brothers Inc. 
Street:  50 Oliver Street, Suite 102 
City:  North Easton 
State:  Massachusetts 
Zip:  02356 
Contact Name:  Michael Dubuc 
Phone:  5082302588 
Email:  mikedubuc@morsebro com 

Pesticide Products Applied

Product Name:  Avaunt  
Product Code:  352-597 
Application:  Chemigation ( 38 gallons ) 

Pesticide Products Applied

Product Name:  Abound Flowable 
Product Code:  100-1096 
Application:  Chemigation ( 90 gallons ) 

Pesticide Products Applied

Product Name:  Intrepid 2F 
Product Code:  62719-442 
Application:  Chemigation ( 20 gallons ) 

Pesticide Products Applied

Product Name:  Diazinon AG500 
Product Code:  66222-103-34704 
Application:  Chemigation ( 378 gallons ) 

Pesticide Products Applied

Product Name:  Dithane F-45 
Product Code:  62719-396 
Application:  Chemigation ( 400 gallons ) 

Pesticide Products Applied

Product Name:  Delegate WG 
Product Code:  62719-541 
Application:  Chemigation ( 28.5 gallons ) 

Pesticide Products Applied

Product Name:  Champ 
Product Code:  55146-64 
Application:  Chemigation ( 360 gallons ) 

Pesticide Products Applied

Product Name:  Devrinol 50DF 
Product Code:  70506-36 
Application:  Chemigation ( 400 lbs ) 

Pesticide Products Applied

Product Name:  Casoron 4G 
Product Code:  400-168 
Application:  Aerially by rotary aircraft ( 16000 lbs ) 

Pesticide Products Applied

Product Name:  Indar 2F 
Product Code:  61719-416 
Application:  Chemigation ( 70 gallons ) 

Pesticide Products Applied

Product Name:  Bravo Weatherstik  
Product Code:  50534-188-100 
Application:  Chemigation ( 715 gallons ) 

Pesticide Products Applied

Product Name:  Nuprid 
Product Code:  228-528 
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Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 1 gallons ) 

Pesticide Products Applied

Product Name:  Rampart 
Product Code:  34704-924 
Application:  Chemigation ( 27.5 gallons ) 

Pesticide Products Applied

Product Name:  Altacor 
Product Code:  352-730 
Application:  Chemigation ( 14.5 gallons ) 

Pesticide Products Applied

Product Name:  Callisto 
Product Code:  100-1131  
Application:  Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 25 gallons ) 
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I, Patricia Gerrodette, declare the following on the basis of personal knowledge to which I am 

competent to testify: 

1. I am an active member of the Sierra Club, Grand Canyon Chapter.  I’ve been a member 

for thirty five years.  I am currently a member of the Sierra Club Grand Canyon Chapter’s Water 

Sentinels Program, a volunteer group that monitors the flow of Arizona’s San Pedro River and 

tests its water quality, and have been a member of the program since it began in Arizona in 2010.  

I am also president of the Huachuca Audubon Society.  In this role, I spend a lot of my free time 

working to protect the San Pedro River and the watershed that supports it, including the desert 

washes that originate in the Huachuca Mountains and the groundwater aquifer that keeps the San 

Pedro River flowing all year round.  With Audubon, my efforts to protect the San Pedro River 

have included participation for the last 17 years in the Upper San Pedro Partnership, a collection 

of 21 federal and state agencies and some private entities working to ensure the long-term water 

needs of the Sierra Vista Subwatershed are met.    

2. I live on 3327 Eagle Ridge Drive, Sierra Vista, Arizona.  I have lived at my current 

address for eighteen years.  As of January 2016, I will have lived in Sierra Vista for a total of 

twenty-one years. 

3. From my years of activism and volunteer work, I have learned that the Clean Water Act,  

especially through Army Corps of Engineers permitting and mitigation requirements, is a critical 

tool for ensuring that the San Pedro River—as well as the watershed that feeds it and the wildlife 

and native vegetation that depend on it—remains healthy and protected from threats, in particular 

from the impacts of land development for residences, businesses and roads and related 

infrastructure as the city of Sierra Vista expands.   Based on what I have learned about the 

Environmental Protection Agency (“EPA”) and Army Corps of Engineers’ new rule defining 
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“waters of the United States” for purposes of determining Clean Water Act jurisdiction, I am 

concerned that the rule will reduce protection for certain waters in the San Pedro River 

watershed and interfere with some of my most cherished personal places and activities in my 

community.  

4. I am a nature lover.  As a child growing up in the San Diego area, my family would take 

day and weekend trips into the mountains outside of San Diego, including Mt. Palomar, and I 

always enjoyed being outdoors and observing wildlife from a very young age.  As an adult living 

in San Diego, I was an active volunteer with the San Diego Natural History Museum and took 

educational walks to learn about plants and birds in San Diego with scientists who worked at the 

museum.  As a result, I learned nearly every native plant that grew in San Diego County.  

5. I first joined the Sierra Club in San Diego.  While a Club member in San Diego, I served 

for nearly a decade as chair of the Sierra Club San Diego County Land Use Committee.  In that 

role, I attended county land planning meetings and Board of Supervisor meetings to speak in 

favor of environmental protection to address the impacts of zoning and development proposals 

on the county’s ecosystems and wildlife.  

6. When I moved to Sierra Vista almost twenty one years ago, I immediately was taken with 

the San Pedro River and the desert washes of Sierra Vista.  Washes are narrow, intermittent 

streams, subject to rapid flow during very large rain events.  Both the river and the washes that 

support it are miracles in the desert, providing and supporting riparian habitat for wildlife and 

plant life viewing opportunities year-round in an otherwise extremely arid environ.   

7. Within a few months of arriving in Sierra Vista, in the winter or spring of 1995, I started 

connecting with people in my community who, like me, value and appreciate the natural world.  

I quickly became educated about the San Pedro River and the surrounding watershed, and I 
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started to explore and recreate along the river.  I learned that washes are veins and arteries, vital 

connections, for the San Pedro River and for aquifer replenishment in my community.  In 

addition, the aquifer that is replenished by washes, the Upper San Pedro Basin aquifer, serves as 

drinking water for Sierra Vista. My own drinking water comes from this aquifer.   

8. I bought my current house three years after moving to Sierra Vista.  My house is just a 

fifteen to twenty minute drive by car to the San Pedro River, which allows me to regularly travel 

to the river.  I enjoy walking along its trails, identifying native plants, bird-watching and 

observing wildlife.  In my time along the river, I have seen many neotropical migrant birds, 

which use the San Pedro River’s riparian habitat as a migratory stop-over site, as well as 

Mexican specialty birds like gray hawks that come to the river to breed in the summertime.  I 

have also seen the western yellow-billed cuckoo, which is a listed species under the Endangered 

Species Act.  When friends come to town to visit, I often take them to the San Pedro River, 

because it is a jewel in our community.  These days, I travel to the San Pedro River about once a 

month to visit, walk with friends, exercise, and observe the wildlife and vegetation that rely on 

the river.    

9. The San Pedro River is fed by a number of major washes, and by many smaller washes 

and other tributaries.  There are several major washes that run through my town of Sierra Vista, 

with additional minor washes that feed the major washes. These desert washes, both major and 

minor, are vital to the health of the San Pedro River.  All of the washes that run through Sierra 

Vista originate in the Huachuca Mountains and flow east towards the San Pedro River.  During 

major storms, water flows directly from the mountains through some of the washes and into the 

San Pedro via surface water connections.  When I walk along the river, in some places I can see 

where the desert washes connect; they look like major openings to the river.  But these direct 
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washes can dry out within a couple of days after a big storm.  Many other desert washes do not 

have regular surface flow that connects directly to the washes, but instead have surface and 

subsurface flows that replenish the Upper San Pedro Basin aquifer.  In turn, the aquifer maintains 

the San Pedro River’s flow as a year round river.  It is common knowledge that most of the 

waters carried through the Sierra Vista washes are absorbed into the ground and recharge a lot of 

the Upper San Pedro Basin aquifer, which feeds the San Pedro River year-round through 

groundwater connections.  I’ve learned this from the many hydrological conferences I’ve 

attended in conjunction with my volunteer work to protect the San Pedro River; moreover, the 

City of Sierra Vista has itself recognized that Upper San Pedro Basin aquifer recharge takes 

place in the washes.  The washes feed the aquifer, which then recharges the San Pedro River.  

This allows the river to flow all year round, even when it has not rained in months.  Both the 

aquifer and the washes are vital to the health of the river.  

10.  There are six to eight named washes running through Sierra Vista, and numerous 

additional minor washes leading into those named washes.  A major wash also runs along the 

back fence of my house, which originates in the Huachuca Mountains.  It runs for days after 

rainfall.  It is a beautiful plant and wildlife riparian corridor that I enjoy viewing from my 

property.  The wash is home to numerous animals, including but not limited to rabbits, numerous 

native birds, native insects (bees and ants), lizards, coyotes, bobcats and javelina, all of which I 

enjoy seeing.  The wash is also home to many native plants, including native grasses, native 

walnut, cottonwood trees, Arizona sycamores, and desert willow.  It is wonderful to be able to 

look out from my house about one hundred yards and see native vegetation and intact habitat 

growing in and along the wash, and know that there are creatures dwelling in the wash 
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ecosystem, even when I cannot see them.  The vegetation along the wash is riparian vegetation 

that differs from other vegetation in more arid parts of Sierra Vista.  

11.  The portion of the wash that runs behind my house remains healthy, although there are 

parts of the wash upstream that have been disrupted by road and culverted bridge construction.  

In those places, where the washes have been blocked by soil moved during construction, the flow 

of water in the wash is more intermittent.  Fortunately, development along my wash appears to 

have reached its limit, and the portion of the wash behind my house is still healthy.  It helps that 

the wash that runs behind my house starts in Fort Huachuca, which is a protected part of the 

Huachuca Mountains.  

12.  I have been informed about the new Clean Water Rule recently promulgated by the EPA 

and Army Corps of Engineers, and been told that the Clean Water Rule defining “waters of the 

United States” purports to restrict waters protected by the federal Clean Water Act.  I worry that 

the new rule could reduce or eliminate protection for some of the desert waters that flow from 

the Huachuca Mountains through Sierra Vista, and which feed both the San Pedro River and the 

Upper San Pedro Basin Aquifer, by limiting application of the Clean Water Act to those waters.   

I am concerned about groundwater impacts and impacts to the aquifer that feeds the health of the 

San Pedro River, and the new rule’s mixed approach, purporting to eliminate protections for 

groundwater even if a significant nexus can be demonstrated.  

13.  In the twenty plus years I have lived in Sierra Vista, I have witnessed a huge expansion 

of the city.  I have repeatedly seen massive residential developments built.  Washes in Sierra 

Vista, which act as vegetation and wildlife corridors, have been adversely affected by this city 

development.  Impingements and impoundments of desert washes as a result of construction 

have occurred, to my knowledge, without CWA Section 404 permits or assessments.  I have seen 
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washes be rerouted for construction and disrupted by sewer lines placement and other 

development activity.  The result has been flooding and erosion downstream, loss of vegetation, 

and the lack of natural ground for plant habitat, as well as the loss of creatures.  I am saddened 

when I drive through parts of town where washes were once healthy, only to witness the loss of 

native plant and wildlife.  I worry that development and construction also have water quality 

impacts, and increase the level of sediment being carried downstream.  In at least one instance, I 

know that a flood plain map for part of the San Pedro watershed was revised to facilitate the 

building of a large subdivision, allowing more homes to be built than previously permitted on 

that property.  As a result, washes were channelized and damaged in the building of that 

subdivision.  If impacts to these washes were subject to permitting and mitigation under the 

Clean Water Act, this rampant development in Sierra Vista would be more controlled and 

impacts to washes would be reduced.   

14.  In the last year and a half especially, I have noticed that major washes near downtown 

Sierra Vista no longer flow the way they used to after the rains, and wildlife and vegetation that I 

once enjoyed while commuting through town have diminished significantly.   In some washes, 

the flow has declined and certain areas of the river have gone dry that haven’t gone dry before.  

The drying of the San Pedro River is not the result of drought.  Around Sierra Vista, the drought 

is a short-term thing; because the aquifer feeds the river, even when it doesn’t rain, the river 

maintains its flow.  Instead, at the same time that I have seen washes be destroyed or seriously 

affected by construction and development in Sierra Vista, I have also witnessed an increase of 

degraded stretches of the San Pedro River.  There are longer stretches mostly to the north of 

town that are going dry sooner and staying dry longer, and trees in those areas that are indicators 

of riparian health are starting to show stress.  I am deeply concerned that this is the result of 
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impacts to riparian areas and desert washes. The key to replenishing the San Pedro River is 

protecting riparian areas and protecting the aquifer.  As a member of the Water Sentinels, I have 

helped perform assessments of some of these washes.  There are times of the year when we 

cannot get a water quality sample because is there not enough surface water in the main stem of 

the San Pedro River.   

15.  I believe that all headwaters and waters with a significant nexus to waters of the U.S. 

must be protected in order to protect water flow and water quality downstream in waters that 

feed the San Pedro River, to protect the Upper San Pedro Basin aquifer, and to protect the San 

Pedro River itself.  This includes protection of all the washes, major and minor, and groundwater 

sources that feed the San Pedro River in order to provide clean water to sustain the river, as well 

as the plant and wildlife that depend on it.  Based on my acquired knowledge from years of 

working on San Pedro River protection efforts, I understand that loss or impairment of washes 

can be devastating for aquifer replenishment and water quality. I am afraid that, under the new 

Clean Water Rule, water quantity and quality will deteriorate in the desert washes and in the San 

Pedro Rive.  I worry that Sierra Club members like myself, as well as other individuals who care 

about San Pedro River ecosystem, will be unable to stop pollution, diversion and habitat loss 

upstream of the river in its washes nor stop negative impacts to the groundwater sources that feed 

the San Pedro River, leading to a cumulative negative effect on this precious watershed in the 

desert.   

16.  The City of Sierra Vista still continues to grow and I am concerned about additional 

washes being adversely affected, and thereby affecting water flows and water quality in the San 

Pedro River.  The loss of recharge water from desert washes to the aquifer that keeps the San 

Pedro alive is my biggest concern about the health of the San Pedro.  To support growing 
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development in Sierra Vista, the San Pedro River is already under a lot of pressure as a result of 

groundwater pumping from the aquifer that otherwise recharges the river.  I am concerned that if 

desert washes do not receive protection under the Clean Water Act, the continued growth of 

Sierra Vista will choke the remaining life out of the washes that still run through the city and, in 

turn, adversely affect the Upper San Pedro Basin Aquifer and San Pedro River, such that I will 

no longer be able to enjoy the wildlife and vegetation corridors that rely on these waters and on 

aquifer replenishment in the future. 

17.  I am also concerned about attacks that have been mounted by industry and some states 

on the more protective provisions of the Clean Water Rule.  I understand that for many portions 

of the new rule, EPA has sought to define waters of the U.S. in advance in order to provide clear 

direction and understanding to industry, states, and individuals regarding the need to obtain 

permits for covered activities and protect all the uses of our waters as intended by the Clean 

Water Act.  These definitions will help avoid conflict and ensure the protections that Sierra Club 

members and community members like myself seek for the resources we love and value, like the 

San Pedro River.  The Clean Water Rule’s definitions conserve precious public resources by 

allowing EPA and state agencies that administer the Clean Water Act to concentrate on a more 

limited number of matters where significant nexus must be specifically defined.  Sierra Club and 

its members, like me, rely on state and federal government as the first line of defense of our 

waters such as the San Pedro River and their ability to act quickly and comprehensively on 

permitting matters is critical to protection of the San Pedro River.   

18.  I would like to continue to engage in all of my desert wash and San Pedro River related 

activities and enjoyment in the future.  I plan to continue bird-watching, wildlife viewing, 

enjoying native vegetation and recreating along the San Pedro River at the same frequency as I 
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currently enjoy these activities and have enjoyed them for the last twenty years, about once a 

month, and sometimes more. While I don’t, as of the date of this declaration, have a particular 

activity planned on a particular date, I can say with assurance that I will participate in activities 

along the San Pedro River within the next month.  Because I can see many washes, and the 

riparian habitat that accompanies the washes in Sierra Vista in my daily commutes by car around 

town, my enjoyment of many of Sierra Vista’s washes occurs on nearly a daily basis, and I 

expect that to continue in the foreseeable future.   

19.  My use and enjoyment of the San Pedro River and of the washes that feed the San Pedro 

River either directly or through subsurface connections would be diminished if the washes 

deteriorate and the aquifer that replenishes the river is depleted.  I am worried that continued 

ever-expanding residential and business development in my community will prevent me from 

continuing to enjoy the San Pedro River and the washes that feed it. I have already seen the 

impacts development has had on the washes in Sierra Vista, and on the San Pedro River.   

20.  I support the Sierra Club’s work to ensure full protections for all waters under the law.  

In particular, I support the Sierra Club’s work to ensure a strong Clean Water Rule. That includes 

changing the rule so that it does not restrict protections for connected waters and defending the 

strong portions of the rule that will protect my beloved waters such as the San Pedro River.   

21.  The Court can redress my injury by addressing the issues that have been raised in the 

various cases regarding the new Clean Water Rule.  An order from the Court that requires EPA 

to strengthen the rule and that protects the already strong protections from industry attack will 

benefit me and redress my injuries by giving government agencies and citizens the ability to 

apply the Clean Water Act wherever science dictates waters are connected and part of a larger 

ecosystem.  
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 I, Peter C. Haase, declare the following on the basis of personal knowledge 

to which I am competent to testify: 

1. I am a member of Puget Soundkeeper Alliance (Soundkeeper), the 

plaintiff in this case, and have been, on and off, since 2013.  Soundkeeper 

represents my interests and those of others like me who use and enjoy Puget Sound 

and its tributaries.  I actively support Soundkeeper via monetary donations, as well 

as donations of my time as a volunteer watchdog. 

2. I am a member of Soundkeeper because I support the organization's 

work to protect and preserve Puget Sound by monitoring, cleaning up and 

preventing pollutants from entering its waters.  I am familiar with Soundkeeper’s 

work and mission and believe that the organization has an impact on improving 

water quality in Puget Sound.  I joined Soundkeeper when I learned of the group's 

citizen watchdog work, including monitoring for pollution and detecting violations.  

I feel this is a very important role and I want to be a part of the effort.  I also value 

Soundkeeper’s advocacy work.  I have strong interests in protecting the marine 

waters of Puget Sound and the entire Puget Sound watershed including freshwater 

tributaries and wetlands, and I believe that Soundkeeper protects those interests.  I 

support Soundkeeper’s work to enforce the Clean Water Act on behalf of citizens 

like me, and their work to improve pollution discharge permits.  I also support 

Soundkeeper’s efforts to advocate for stronger policies and regulations impacting 
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water quality, including challenging national rules where necessary to preserve our 

ability to enforce laws and protect our waters, such as in this case. 

3. I also volunteer with North Sound Baykeeper in a citizen watchdog 

capacity to monitor for and document pollution in Swinomish Channel, Burrows 

Bay, and Big Indian Slough which are parts of Puget Sound.  Baykeeper works 

directly with Soundkeeper, following the same principles of citizen action and 

enforcement of environmental laws.  With the broad geographic scope of Puget 

Sound's waters and shoreline, both groups are needed in our region and I enjoy 

working with both. 

4. I learned at a young age that our waters are an important part of our 

landscape.  I grew up in Traverse City, Michigan, which is situated on the shores 

of Lake Michigan and Grand Traverse Bay.  It was relatively undeveloped at that 

time, and provided endless opportunities for exploring natural spaces and 

waterways.  As a child, I spent a lot of time on lakes, streams, bays and lakes – 

swimming, playing, exploring and learning about the water habitats.  It was well 

understood in my family and in our community that our waters are connected and 

they all need our protection.  These early memories and experiences around the 

water had a huge impact on my lasting sense of connection to our nation's waters, 

and the importance of keeping them clean and intact for future generations so that 

they can enjoy what I did. 
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5. I continue to use and enjoy our nation’s waters as an adult.  In 1962, I 

earned an undergraduate degree in Mathematics and Education from Michigan 

State University.  I then earned a Master’s degree in Mathematics from Central 

Michigan University in 1966.  I was a school teacher in Michigan for four years.  

When I received a job offer to work for Boeing, I decided to move to Seattle.  My 

first visit to the Puget Sound region was for my interview with Boeing in May 

1966.  The region immediately appealed to me.  I thought it was a wonderland of 

blue skies, blue water, and gorgeous scenery.  The biggest draw for me was Puget 

Sound’s “big water.”  Having grown up around big water, it was a requirement for 

me to settle down someplace that provided a similar environment where I could be 

surrounded by vibrant aquatic ecosystems and access to ample shoreline. 

6. I have lived near large bodies of water ever since.  I lived in Seattle 

for almost 30 years.  At Boeing, I was a Manager in the Computing Department at 

the Renton facility.  I retired from this job in 1996.  While living in Seattle, I 

recreated on and toured and fished on Puget Sound.  Later, I lived on the Pine Lake 

plateau above Lake Sammamish in Issaquah.  As development moved in to the 

Pine Lake area, I could see the negative impacts on the watershed and I began to 

worry about the small, local streams and the lakes they fed.  I currently reside in 

the Padilla Bay watershed, on the slopes of Bay View Ridge.  I have lived here for 

14 years. 
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7. My family enjoys swimming and other types of water-based 

recreation.  My wife and I married in 1973 in Seattle, and we have two children.  

Our family spent a lot of time together on the water.  When the kids were between 

the ages of 8 and 10, we bought a thirty foot Newport family cruising sailboat, 

which we owned and used for the next 30 years.  We moored the boat on Lake 

Washington at first, and then up in Anacortes on the Sound for a time.  Lake 

Washington is in the Puget Sound watershed, connected to the Sound by the Lake 

Washington ship canal.  My family and I regularly sailed from the Central Sound 

to and around the San Juan Islands, and around Anacortes.  While we were on the 

water, we would watch wildlife including sea birds, fish, otters, dolphins and 

occasionally a Minke whale.  Throughout the 1980s and 1990s, I regularly fished 

for salmon from our sailboat south of Whidbey Island, in Saratoga Passage, and 

around the San Juan Islands.  We also regularly crabbed for Dungeness Crabs 

around Guemes Island, just north of Anacortes, and in Padilla Bay.  I always 

enjoyed the scenery, wildlife and getting away from the business of the city.  The 

kids really loved being on the boat, on the water, and exploring the shorelines 

wherever we visited.  Access to Puget Sound waters was deeply important to our 

family culture and formative for our children in the same way it was for me to 

grow up around water in the Midwest. 

8. I sold the sailboat in 2009 but continue to recreate around Puget 
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Sound’s waterways and shorelines.  I enjoy watching wildlife near our home and I 

frequently hike, walk, and bicycle near the water.  I also join friends on their boats 

in Puget Sound or on other waters in the Puget Sound watershed every chance I 

get.  I plan to continue recreating in and around Puget Sound for as long as I am 

able, and I hope that my children and grandchildren will be able to continue 

sharing the experiences on the water that are so important to our family. 

9. Because of my personal interest in protecting wildlife, aquatic habitat, 

and recreational users of our waters, since retiring and relocating up to Skagit 

County, I have undertaken several major volunteer roles related to protecting water 

quality in Puget Sound and its freshwater tributaries. 

10. In 2002, I got involved in tree planting along riparian areas of streams 

and rivers in the Skagit River watershed with the Skagit Land Trust and the Skagit 

Fisheries Enhancement Group.  I think it is really important to have trees in 

riparian areas because they shade streams, which keeps the water cool to support 

salmon and other native wildlife.  Trees also prevent erosion, provide a barrier to 

keep large livestock out of streams, foster habitat for bugs and other fish food, and, 

in the long run, sequester carbon.  I have been planting trees to protect the banks of 

streams and rivers for almost thirteen years and I plan to continue this work as long 

as I am able. 

11. In the winter, I volunteer with a large group that wades through local 
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streams to count spawning salmon and survey for pre-spawn mortality.  We report 

the returning fish count to Skagit Fisheries Enhancement Group.  I started doing 

this in 2010, and plan to continue as long as I am able.  My observations have 

helped me to understand the stream conditions that are necessary components of 

successful salmon spawning.  I understand that salmon juveniles rely on clean and 

healthy wetlands and estuaries in the lower parts of the Puget Sound watershed as 

they transition to adulthood, and that as adults salmon live and feed in Puget 

Sound.  To complete their lifecycle, salmonids need clean streams, rivers, and 

marine waters.  I have seen that salmon tend to spawn in areas that have pools 

where the salmon can rest, in-stream structures that slow water to prevent substrate 

scouring, shore-side planting for shade to control temperature and slow runoff, and 

clean water.  The data I collect in areas that have been restored to determine if 

restoration is working and resulting in increased salmon spawning, and it also 

gives us a better understanding of the health of the entire watershed the salmon 

depend on.  I am reassured to see that we can take action to restore and protect our 

waters.  I also understand that protecting salmon habitat is less expensive and less 

risky than trying to restore or repair damage that has already been done. 

12. In 2012, I began volunteering with the Department of Natural 

Resources in Fidalgo Bay Aquatic Reserve, and with the Northwest Straits 

Foundation to monitor shoreline restoration sites in Skagit County.  I survey salt-
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water shorelines in Fidalgo Bay Aquatic Reserve for surf smelt spawning and plan 

to continue helping with the surveys for as long as I am able.  I understand that 

smelt and other forage fish are really important to the marine food chain, and that 

their habitat has been under-protected in the past.  The surveys started because 

smelt populations were declining and there was a great need for data and 

awareness around their plight.  The areas I've monitored are very healthy; they 

have been restored and we have documented increased smelt spawning and smelt 

populations.  My experience doing this work provides strong support in my mind 

for the benefits of shoreline restoration in formerly degraded areas.  I feel a lot of 

excitement around increased smelt populations.  Restoration is important, but 

protecting these waters in the first place is a far superior approach to repair and 

restoration after the fact. 

13. I used to volunteer with Padilla Bay National Estuarine Research 

Reserve, which is managed by Washington State Department of Ecology and the 

Skagit County Conservation District.  The group I volunteered with was called the 

“Stream Team.”  Stream Team volunteers monitor ambient pollutant levels in local 

waterways.  We measured elevated levels of fecal coliform bacteria up and down 

the freshwater tributaries to Padilla Bay.  Volunteers have documented bacteria 

levels for 17 years now and I worry that the volunteers will continue to find 

elevated levels of bacteria during their surveys. 
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14. The Joe Leary Slough, one of the main freshwater sources for the 

Padilla Bay National Estuarine Research Reserve, flows right through my property.  

My wife and I enjoy watching the ducks in the slough and from time to time we 

see herons and otters.  My property is a large rural residential plot with my house, 

an unattached garage, and a small hobby barn that I use for storage.  I don't have 

any livestock; the only animal living on my property is my cat.  But my property is 

surrounded on three sides by berry, potato, and seed crop agricultural facilities.  

Crops are rotated and traded to accommodate different types of food crops.  I also 

have cattle grazing operations near my property.  There are very few buffers 

around Joe Leary Slough, and they are almost always too narrow to provide much 

protection.  I don't think there are many fish where I live, probably because the 

habitat isn't as healthy as it could be.  When it rains, it is very obvious that water 

runs off the fields, washing pesticides, herbicides and manure into Joe Leary 

Slough.  Joe Leary Slough then flows into Padilla Bay, carrying the pollutants with 

it.  I really worry about that because Padilla Bay is an estuary that supports a lot of 

fish and other wildlife. 

15. In the nearby town of Bay View, on Padilla Bay, there is a state park 

with a beach.  The beach has been closed to swimming several times recently 

because of excess bacteria in the salt water.  I strongly suspect that the bacteria are 

carried to Padilla Bay by small tributaries in the watershed.  It’s a shame for the 
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families that use the park, and kids that would otherwise want to swim there, 

including my family and our friends. 

16. I am aware of many threats to Puget Sound including development 

that affects shorelands and wetlands, pollutant discharges, and habitat alteration 

from logging and agriculture; and I worry about our collective ability to adequately 

address the sources of pollution and preserve our waterways.  The Clean Water 

Act, as I understand it, is an important component of the equation and I believe it is 

one of our most important and successful environmental laws.  It was a long battle 

to get the Clean Water Act in place, and it marks a milestone in our country's 

history of environmental protection.  I believe the Clean Water Act has made a 

huge impact on cleaning up nasty messes in waters around the county, including 

some in the Puget Sound watershed.  But, I also believe it will only continue to be 

effective if it can be used to protect a wide range of waters, including the waters in 

all of our backyards. 

17. My volunteer work and personal observations have helped me to 

better understand the relationship between activities that take place in a watershed 

and water quality downstream.  I understand that waters in an ecosystem are 

connected and that what happens in one affects the whole.  Joe Leary Slough and 

the areas I have observed during my volunteer work are a small portion of the 

watershed, but they affect the Padilla Bay estuary and water quality in Puget 
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Sound.  From my observations, I understand that activities that pollute the waters 

in any of the small tributaries or wetlands in the watershed also harm the waters of 

Padilla Bay and Puget Sound.  I believe that to protect water quality for wildlife, 

habitat, and recreational use in Padilla Bay and Puget Sound, we need to protect all 

of the tributaries, wetlands, and headwaters upstream. 

18. I have read EPA’s Clean Water Rule multiple times.  I have also read 

numerous articles from Waterkeeper and similar organizations with Clean Water 

Act expertise explaining the implications of the Clean Water Rule.  Based on what 

I have read, I understand that the new rule restricts the categories of waterways 

protected by the federal Clean Water Act, including abdicating protections for 

some tributaries, wetlands, and headwaters.  The Clean Water Act is designed to 

protect waters all over the nation from pollution that degrades our waters.  It 

greatly disturbs me that our federal government would potentially limit or remove 

protections for some of these waters.  I am really concerned that by removing 

protection for some tributaries, wetlands, and headwaters of a watershed, the Clean 

Water Rule has rendered the Clean Water Act will ineffective for protecting waters 

downstream, in places like Padilla Bay and Puget Sound. 

19. I am also concerned about attacks that have been mounted by industry 

and some states on the more protective provisions of the Clean Water Rule.  I 

understand that for many portions of the new rule, EPA has sought to define waters 
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of the U.S. in advance in order to protect all uses—from fishing to drinking to 

recreation – of our waters as intended by the Clean Water Act.  These definitions 

will help avoid conflict and ensure the protections that I value personally and in 

my volunteer work. 

20. Today I have 13 grandchildren.  I want them to grow up in a healthy 

watershed so that they can swim and play in the water and learn to appreciate 

aquatic life, like I did.  My hope for my grandchildren and their children and 

grandchildren is that they will not have to be constantly worried about the fact that 

our waters are in trouble.  I want my grandchildren to grow up knowing that all of 

our waters, whatever their type and locations, are protected by our country’s laws.  

We need to prevent pollution and destruction of our waters and, where the messes 

are already made, they must be cleaned up.  We simply must keep standing up for 

this.  If some waters lose Clean Water Act protection under the Clean Water Rule 

either because of EPA artificially restricting its protection or by industry or states 

forcing a result that limits application of the Clean Water Act, I worry that these 

waters risk falling to the wayside and being used as a dumping ground.  This will 

harm other waters, wildlife, and recreational and aesthetic interests of people like 

me and my family.  We simply deserve better. 

21. The injuries to my interests are a direct result of EPA’s new Clean 

Water Rule.  My interests in the health and vitality of Puget Sound will only be 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
 
In re: Environmental Protection 
Agency and Department of 
Defense, Final Rule: Clean Water 
Rule: Definition of “Waters of the 
United States,” 80 Fed. Reg. 37,054 
(June 29, 2015) 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
Case No. 15-3751 and  
consolidated cases 

 
DECLARATION OF SUSAN HOUGHTON 

I, Susan Houghton, declare as follows: 

1. I live in Falmouth, Massachusetts, on Cape Cod. 

2. I have been a member of NRDC since 1982. 

3. I am a registered nurse, and have practiced nutritional therapy. 

I have studied homeopathy for twenty-five years. Before that, I worked as 

an electron microscopist. 

4. Water quality is very important to me. I have longstanding 

concerns about water contamination in Cape Cod, where I live.  

5. One of the most serious problems we have faced has been the 

contamination of our drinking water with toxic solvents. Many of the water 

pipes in Cape Cod are made of asbestos cement. In the late 1960s, they 

coated the insides of the pipes with vinyl that had been treated with a toxic 
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solvent called tetrachloroethylene, or PCE. A decade later, it was 

discovered that PCE was leaching into the drinking water. Research by 

Ann Aschengrau, a professor at the Boston University School of Public 

Health, shows that women who were pregnant in contaminated Cape Cod 

towns, including Falmouth, in the 1970s and early 1980s were more likely 

to have stillbirths and other pregnancy complications than women who 

were not exposed to the contaminants. PCE exposure has also been linked 

to an increased risk of breast cancer and other cancers, some birth defects, 

and mental impairments.  

6. My husband and I raised our family in Falmouth in the early 

1980s, and we were later notified that our drinking water came from PCE-

contaminated pipes. On our block, several children, including our son, 

suffered from mental disorders such as bipolar disorder and 

schizoaffective disorder. We learned later that many women in the area 

had developed breast cancer. Because of our concerns about water 

contamination in Cape Cod, we now filter the water in our house.  

7. We also own a house on Currier Road in Falmouth, which we 

bought for our son to live in. We were notified by the Air Force that the 

water there is contaminated, and that house is now being provided with 
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bottled water. We can’t sell that house because of the contamination, and 

many others in my town are facing the same problem. The water in 

Falmouth is so contaminated that the town is building a $40 million water-

filtration plant, but it is not finished yet. 

8. I am also concerned about other sources of water and 

environmental contamination in Falmouth, such as the pesticides that are 

used to grow cranberries. We have six sources for our water supply, a 

combination of surface water and groundwater. These sources are 

vulnerable to contamination. 

9. I am aware that there are cranberry bogs in Falmouth, and that 

pesticides are applied to these bogs. Attached to this declaration is an 

annual report of pesticide use by a cranberry grower who owns bogs in 

Falmouth. This annual report was submitted to EPA and is available on 

EPA’s website. 

10. I am concerned that the application of pesticides to cranberry 

bogs presents health threats, because many of these pesticides are 

neurotoxins, and they are particularly harmful to children. 

11. I understand that pesticides may be applied to cranberry bogs 

through the water sprinkler irrigation system, or by using a sprayer. I fear 
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that the pesticides that are applied directly to the water in the bogs may 

reach our groundwater and surface water. I understand that studies have 

shown that pesticides can percolate into groundwater. I also understand 

that cranberry growers flood their bogs and release water back into 

neighboring water bodies at different times during the growing and 

harvesting seasons. I worry that when growers release water, they may 

also release pesticides and other contaminants into surface water. 

Pesticides in groundwater and surface water could end up in our drinking 

water. 

12. I am also concerned that pesticides and other contaminants in 

surface water could harm people and wildlife who spend time in the water. 

I enjoy clamming on North Falmouth Beach, and fishing, swimming, and 

kayaking in the waters off Falmouth and in Buzzards Bay, but my 

enjoyment of these activities is lessened by my concerns about water 

contamination. I also enjoy bird-watching, but I worry that water 

contamination and pesticide use harm our local wildlife.  

13. My concerns about pesticide exposure extend beyond water 

contamination; I worry that people are also exposed to harmful pesticides 

through the air and by other means. I know a child with autism who lives 
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near a cranberry bog, and whose father works at the bog, and I worry that 

the pesticides are harming his health. He is probably exposed to them 

through the air, and his father probably brings them home on his clothing. 

My son also lives near a cranberry bog in Falmouth, and I am concerned 

about his exposure to pesticides.  

14. I myself frequently bicycle and run on a very popular bike path 

that is adjacent to cranberry bogs. Given the pesticide exposure, I find 

myself wondering whether this activity is safe. 

15. I understand that cranberry growers are required to have a 

permit to apply pesticides to water, if the marshes they are farming in are 

“waters of the United States” protected by the Clean Water Act. I 

understand that many cranberry bogs, including bogs in Falmouth, are 

currently regulated by Clean Water Act permits. I am told that these 

permits impose some limits on pesticide use. Additionally, large-scale 

growers are required to report their pesticide use to the EPA, which 

publishes this information on its website, making it available to citizens 

like me. 

16.  I have been told that a provision of the Clean Water Rule 

excludes “waters used for normal farming” from the category of “adjacent” 
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waters, which are automatically protected under the Rule. Because of this 

provision of the Rule, it is less likely that waters used for farming, such as 

the bogs that cranberries are grown in, will receive Clean Water Act 

protection. Without that protection, there will be no requirement that 

cranberry growers comply with a Clean Water Act permit when applying 

pesticides to the bogs in Cape Cod.  

17. I believe that the use of pesticides to grow cranberries should 

absolutely be regulated under the Clean Water Act. If, because of the 

farming exception in the Clean Water Rule, the cranberry growers in my 

area are no longer required to have Clean Water Act permits to apply 

pesticides, I will be even more concerned about pesticides contaminating 

our water, harming my own health and the health of neighboring residents, 

such as my son, and harming the birds I enjoy watching. There will be 

fewer safeguards to prevent the spread of pesticides. Also, without the 

reporting requirement, citizens will not be able to find out easily which 

pesticides are being applied, and in what amounts. I will be less able to 

make informed decisions about whether to undertake activities that may 

expose me to pesticides. 
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Status:

Operator Name:

Street:

City:

State:

Zip Code:

Phone Number:

Fax:

Operator Email:

Contact Name:

Printed Name:

Title:

Email:

Printed Name:

Organization:

Phone:

Email:

Details for Permit MAG87A047
For pesticide activities in calendar year: 2015

Certified Annual Report

Handy Cranberry Trust

PO Box 75

Pocasset

Massachusetts

02559

5085644370

N/A

handycranberry@aol.com

Brian Handy

Brian Handy

Trustee

handycranberry@aol.com

Brian Handy

Handy Cranberry Trust

5085644370

handycranberry@aol.com

Was an adverse incident observed and/or corrective actions taken for any Pest Management Area for which you have coverage under t

Handy Cranberry Trust Managed Properties

2011 Pesticide General Permit https://ofmpub.epa.gov/apex/aps/f?p=129:3:::NO::::YES

1 of 7 8/1/2016 2:37 PM
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Discharge Treatment Area(s)

Have any discharges from pest control activities occurred in this calendar year? Yes

pocasset, cataumet, north falmouth, east falmouth

Pesticide User Pattern

▸ Mosquito and Other Flying Insect Pest Control

▸ Weed and Algae Pest Control

Was this pest control activity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide application? Yes

Treatment Area

Description: cranberry bogs owned by Handy Cranberry Trust in the towns of Bourne and Falmouth

Size of treatment area: 180 acres

Name of the Water(s): Cape Cod bay

Target Pest(s): broad leaf weeds,fruit rots,cranberry fruitworm,winter moth,weevils

Discharge to Waters of the United States containing NMFS Listed Resources? No

Date(s) of any discharges:

Applicator Contact Information

Applicator Company Name: handy cranberry trust

Street: box 75

City: pocasset

State: Massachusetts

Zip: 02559

Contact Name: brian handy

Phone: 508-564-4370

Email: handycranberry@aol.com

Pesticide Products Applied

Product Name: diazinon ag600

Product Code: 66222-103-34704

Application: Chemigation ( 82 gallons )

Pesticide Products Applied

Product Name: sevin xlr

Product Code: 264-333

Application: Chemigation ( 12 gallons )

Pesticide Products Applied

Product Name: devrinol 50df

Product Code: 70506-36

Application: Chemigation ( 540 lbs )

Pesticide Products Applied

2011 Pesticide General Permit https://ofmpub.epa.gov/apex/aps/f?p=129:3:::NO::::YES

2 of 7 8/1/2016 2:37 PM
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Product Name: delegate

Product Code: 62719-541

Application: Chemigation ( 34 lbs )

Pesticide Products Applied

Product Name: glyphos

Product Code: 4787-23

Application: Other ( 20 gallons )

Pesticide Products Applied

Product Name: avaunt

Product Code: 352-597

Application: Chemigation ( 15 lbs )

Pesticide Products Applied

Product Name: abound

Product Code: 100-1098

Application: Chemigation ( 33 gallons )

Pesticide Products Applied

Product Name: indar

Product Code: 62719-416

Application: Chemigation ( 17 gallons )

Pesticide Products Applied

Product Name: chlorathanil

Product Code: 50534-188-100

Application: Chemigation ( 22 gallons )

handy cranberry trust cranberry bogs

Pesticide User Pattern

▸ Mosquito and Other Flying Insect Pest Control

Was this pest control activity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide application? Yes

Treatment Area

Description: cranberry bogs is Bourne and Falmouth, Ma.

Size of treatment area: 170 acres

Name of the Water(s): cape cod bay

Target Pest(s): cranberry insects and fungus

Discharge to Waters of the United States containing NMFS Listed Resources? No

Date(s) of any discharges:

Applicator Contact Information

Applicator Company Name: Handy Cranberry Trust

2011 Pesticide General Permit https://ofmpub.epa.gov/apex/aps/f?p=129:3:::NO::::YES

3 of 7 8/1/2016 2:37 PM
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Street: PO Box 75

City: Pocasset

State: Massachusetts

Zip: 02559

Contact Name: Brian Handy

Phone: 5085644370

Email: handycranberry@aol.com

Pesticide Products Applied

Product Name: indar 2f

Product Code: 62719-416ZA

Application: Chemigation ( 1 gallons )

Pesticide Products Applied

Product Name: delegate WG

Product Code: 62719-541

Application: Chemigation ( 57 lbs )

Pesticide Products Applied

Product Name: proline 480sc

Product Code: 264-825

Application: Chemigation ( 12 gallons )

Pesticide Products Applied

Product Name: dithane F45

Product Code: 62719-396ZC

Application: Chemigation ( 10 gallons )

Pesticide Products Applied

Product Name: diazon AG600 WBC

Product Code: 66222-103-AA-34704

Application: Chemigation ( 54 gallons )

Pesticide Products Applied

Product Name: avaunt

Product Code: 352-597

Application: Chemigation ( 32 lbs )

Pesticide Products Applied

Product Name: abound

Product Code: 100-1098-ZB

Application: Chemigation ( 15 gallons )

Pesticide Products Applied

Product Name: Altacor

Product Code: 352-730

Application: Chemigation ( 63 lbs )

2011 Pesticide General Permit https://ofmpub.epa.gov/apex/aps/f?p=129:3:::NO::::YES

4 of 7 8/1/2016 2:37 PM
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cranberry bogs

Pesticide User Pattern

▸ Weed and Algae Pest Control

Was this pest control activity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide application? Yes

Treatment Area

Description: cranberry bogs owned by handy Cranberry Trust

Size of treatment area: 180 acres

Name of the Water(s): Cape Cod bay

Target Pest(s): fruit fungus and cranberry insects

Discharge to Waters of the United States containing NMFS Listed Resources? No

Date(s) of any discharges:

Applicator Contact Information

Applicator Company Name: Handy Cranberry Trust

Street: PO Box 75

City: Pocasset

State: Massachusetts

Zip: 02559

Contact Name: Brian Handy

Phone: 5085644370

Email: handycranberry@aol.com

Pesticide Products Applied

Product Name: delegate

Product Code: 62719-541

Application: Chemigation ( 30 lbs )

Pesticide Products Applied

Product Name: sevin xlr

Product Code: 264-3332C

Application: Chemigation ( 12 gallons )

Pesticide Products Applied

Product Name: diazinon

Product Code: 66222-103AA34704

Application: Chemigation ( 20 gallons )

Pesticide Products Applied

Product Name: altaclor

Product Code: 352-730

Application: Chemigation ( 90 lbs )

Pesticide Products Applied

Product Name: chlorathanil

2011 Pesticide General Permit https://ofmpub.epa.gov/apex/aps/f?p=129:3:::NO::::YES

5 of 7 8/1/2016 2:37 PM
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Product Code: 66330-3627A

Application: Chemigation ( 390 gallons )

pocasset,cataumet.north falmouth and east falmouth cranberry bogs owned by Handy Cranberry Trust

Pesticide User Pattern

▸ Mosquito and Other Flying Insect Pest Control

▸ Weed and Algae Pest Control

Was this pest control activity addressed in your Pesticide Discharge Monitoring Plan (PDMP) before pesticide application? Yes

Treatment Area

Description: cranberry bogs in cataumet, north falmouth,pocasset and east falmouth, ma.

Size of treatment area: 180 acres

Name of the Water(s): cape cod bay

Target Pest(s): insects and fungi

Discharge to Waters of the United States containing NMFS Listed Resources? No

Date(s) of any discharges:

Applicator Contact Information

Applicator Company Name: Handy Cranberry Trust

Street: PO Box 75

City: Pocasset

State: Massachusetts

Zip: 02559

Contact Name: Brian Handy

Phone: 5085644370

Email: handycranberry@aol.com

Pesticide Products Applied

Product Name: sevin xlr

Product Code: 264-333

Application: Chemigation ( 41 gallons )

Pesticide Products Applied

Product Name: chlorothalonil

Product Code: 50534-188-100

Application: Chemigation ( 183 gallons )

Pesticide Products Applied

Product Name: diazinon ag600

Product Code: 66222-103-34704

Application: Chemigation ( 39 gallons )

Pesticide Products Applied

Product Name: indar

Product Code: 62719-416

2011 Pesticide General Permit https://ofmpub.epa.gov/apex/aps/f?p=129:3:::NO::::YES
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Application: Chemigation ( 2 gallons )

Pesticide Products Applied

Product Name: delegate

Product Code: 62719-541

Application: Chemigation ( 41 lbs )

Pesticide Products Applied

Product Name: altacor

Product Code: 352-730

Application: Chemigation ( 66 lbs )

Pesticide Products Applied

Product Name: select max

Product Code: 59639-132

Application: Land-based sprayer (includes backpack, land vehicle mounted sprayers, high pressure canopy sprayer) ( 7 gallons

Pesticide Products Applied

Product Name: glyphos

Product Code: 4787-23

Application: Other ( 72 gallons )

Pesticide Products Applied

Product Name: abound

Product Code: 100-1098

Application: Chemigation ( 2.3 gallons )

Pesticide Products Applied

Product Name: avaunt

Product Code: 352-597

Application: Chemigation ( 9 lbs )

2011 Pesticide General Permit https://ofmpub.epa.gov/apex/aps/f?p=129:3:::NO::::YES

7 of 7 8/1/2016 2:37 PM
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1 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
 
In re: Environmental Protection 
Agency and Department of 
Defense, Final Rule: Clean Water 
Rule: Definition of “Waters of the 
United States,” 80 Fed. Reg. 37,054 
(June 29, 2015) 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
Case No. 15-3751 and  
consolidated cases 

 
DECLARATION OF DEBORAH LYNN KLIMEK, MD 

I, Deborah Lynn Klimek, declare as follows: 

1. I am a member of NRDC. I first became a member in 2003. 

2. I live in Charleston, West Virginia. My husband and I moved 

here for work in 2003. I am a pediatric ophthalmologist.  

3. Since we moved to West Virginia, I have been concerned about 

water quality. I am aware that two of the major industries here, chemical 

manufacturing and coal mining, are responsible for discharging pollution 

into our rivers and streams.  

4. The area where we live is known as Chemical Valley because 

there are several chemical plants on the banks of the Elk and Kanawha 

Rivers, which both run through Charleston. Our drinking water comes 

from the Elk River, through a water treatment plant in downtown 
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2 
 

Charleston. In January 2014, a chemical spill contaminated the Elk River. 

The contaminated water was pumped through the pipes into people’s 

homes. Two hundred and fifty thousand people were affected. We didn’t 

use the water from January to April. We used bottled water instead, and 

used a tank for showering. Since then we’ve installed a five-stage reverse 

osmosis system in our house to try to filter contaminants out of our water.   

5. Coal mining has also had a significant impact on the 

environment and water quality in West Virginia. The family of one of my 

colleagues was affected by the Buffalo Creek disaster in 1972, which 

flooded whole towns with sludge. Terrible things happen here. There are 

contaminated streams where all the wildlife has died out. Once that 

happens, the wildlife doesn’t come back. 

6. I understand that a federal regulation, the waste treatment 

system exclusion, allows natural water bodies to be filled with waste from 

industrial operations. I understand that this exclusion has frequently been 

employed by coal-mining operations in West Virginia, and as a result, 

many of our natural headwater streams have been used as dumps for 

mining waste. I understand that the Clean Water Rule, issued in 2015 by 

ADD 119

      Case: 15-3751     Document: 130     Filed: 11/01/2016     Page: 188



3 
 

the Environmental Protection Agency and the Army Corps of Engineers, 

kept this waste treatment system exclusion in place. 

7. I am told that the Army Corps of Engineers recently granted a 

permit application for a new coal refuse disposal facility in Wet Branch, a 

tributary of Cabin Creek, which flows into the Kanawha River upstream of 

Charleston. As part of the project, an “in-stream sediment control pond” 

will be built in Wet Branch. I understand that the waste treatment system 

exclusion likely provides the legal authority for this part of the project, 

which will turn a portion of a natural stream into a waste dump.   

8. I’m very troubled by the waste treatment system exclusion, and 

by the coal refuse disposal facility approved to be built in Wet Branch. I 

don’t know who would think it’s a good idea to put coal mining refuse into 

natural waters. The stream, and downstream waters, will be permanently 

impacted. And contaminants could end up in everyone’s water, either 

through the river intakes, or later, because they could seep into the ground 

and end up in groundwater.  

9. Because of my concerns about water contamination, my family 

and I do not spend as much time in and around the water as we’d like to. 

We have three children between the ages of seven and nine, and we are 
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very outdoorsy folk. I grew up in Minnesota, and I’m used to using water 

recreationally. I would love to teach my children to enjoy the water as I did 

as a child. I’d love to go swimming, boating, water-skiing, and tubing with 

them. Those are things I did on a weekly basis during the summer in 

Minnesota. But people don’t do those things here, and we don’t either, 

because we’re worried about pollution in the water. 

10. There are fifty acres of woods behind our house, and we go 

hiking all the time. There are some streams and marshy areas out there, 

and we see deer and birds. The kids try to catch tadpoles in the spring. I’m 

concerned that there could be contaminants in the water, and that those 

contaminants could harm us or the wildlife we enjoy watching.  

11.  I’d feel better about our water quality if the waste treatment 

system exclusion were removed from the Clean Water Rule, and mining 

companies were no longer allowed to use our streams as waste dumps. It’s 

very discouraging to see how much power the industry groups have, and 

how often their interests prevail over protections for water that would 

benefit everyone. If the waste treatment system exclusion is invalidated, it 

will be a positive step toward preserving and improving the quality of our 

water. 
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Case Nos. 15-3751, 15-3799, 15-3817, 15-3820, 15-3822, 15-3823, 15-3831, 15-
3837, 15-3839, 15-3850, 15-3853, 15-3858, 15-3885, 15-3887  &15-3948 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 
__________________________________________________________________ 
 

IN RE: ENVIRONMENTAL PROTECTION AGENCY AND DEPARTMENT 
OF DEFENSE, FINAL RULE:  CLEAN WATER RULE: DEFINITION OF 

“WATERS OF THE UNITED STATES,” 80 Fed. Reg. 37,054 (June 29, 2015) 
 

(MCP No. 135) 
__________________________________________________________________ 

 
On Petitions for Review of a Final Rule 

of the U.S. Environmental Protection Agency and 
the U.S. Army Corps of Engineers 

__________________________________________________________________ 
 

DECLARATION OF KATHERINE MELMOTH 
__________________________________________________________________ 
 
 
 
JENNIFER C. CHAVEZ 
Earthjustice 
1625 Massachusetts Avenue, NW 
Suite 702 
Washington, D.C.  20036-2243 
(202) 667-4500 | Phone 
(202) 667-2356 | Fax 
jchavez@earthjustice.org 

JANETTE K. BRIMMER 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA  98104 
(206) 343-7340 | Phone 
(206) 343-1526 | Fax 
jbrimmer@earthjustice.org 
 
Counsel for Puget Soundkeeper Alliance 
and Sierra Club 

 
 
 
October 21, 2016 
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I, Katherine Melmoth, declare the following on the basis of personal knowledge to which I am 

competent to testify: 

1. I am an active member of the Sierra Club, Michigan Chapter.  I first became a member in 

2000, and was a member for fourteen years. I renewed my membership again in 2015.  I have 

been a registered nurse for thirty three years, since 1982.  I have also been a member of the 

Environmentally Concerned Citizens of South Central Michigan (“ECCSCM”) since its founding 

in 2000.   

2. I live on an 80 acre farm with my husband in Hillsdale County in southern Michigan.  My 

address is 11360 Union Road, Pittsford, Michigan 49271.  My husband and I have lived on this 

land for twenty-five years, since 1990.  We used to grow organic vegetables on our farm and we 

ran a greenhouse, where we grew plants and flowers.  We still grow native shrubs and sell native 

winterberry.  

3. Through my work volunteering with Sierra Club and ECCSCM, I have performed water 

monitoring in the watersheds in and around my community, and I have worked to educate the 

public about the health impacts of water pollution in our watersheds.  In my twenty-five years of 

experience as a farmer, I have restored wetlands and cleaned up an ephemeral pond on my 

property with help from the U.S. Department of Agriculture’s Wetland Reserve Program, and I 

have witnessed firsthand the many benefits to wildlife, vegetation and water quality that result 

from protecting these waters from traditional agricultural practices and impacts.  As lovers of the 

outdoors, my husband and I regularly enjoy walking, observing and cataloging the native species 

and plants that live and grow in the healthy cold water streams in our watershed, the Bean/Tiffin 

Watershed. We also participate in stream searches, or group expeditions into the watershed 

streams, assisted by scientists, to evaluate the health of the streams. 
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4. I first became connected to my love of water and interest in water quality protection in 

high school.  My high school teacher had been in the Peace Corps and was attuned to how people 

living on the land influence the health of the land.  He inspired me to take a trip, my first year of 

college, to Isle Royale National Park, located in the islands in Lake Superior between Canada 

and Michigan.  I spent two weeks there, canoeing through the park, and it changed the way I 

viewed the importance of protecting the outdoors and the way I value Michigan’s clean water 

and native landscapes.  Also, I’ve always been predisposed to gardening and growing plants.  My 

grandmother and mother loved to garden.  My last year of high school, in 1970, I celebrated 

Earth Day with students in Ann Arbor.  Living in a university town, I learned early on that social 

justice and environmental health were connected. 

5. After college, I worked at a research facility in Ann Arbor before deciding to become a 

registered nurse with a focus on public health issues. By the mid-1980s, my husband and I 

decided to quit our jobs to try farming.  We wanted to be outside, work on sustainable agriculture 

and dedicate ourselves to our environmental values more fully, so we took a chance and bought 

the farm we now live on. 

6. Our farm is located in the Bean/Tiffin watershed of Lake Erie Basin.  It is a largely 

agricultural watershed in south central Michigan, unique because of its cold water tributaries that 

support a variety of native plants and wildlife.  The Bean Creek watershed has its headwaters 

near Devil's Lake in lower Michigan.  Bean Creek flows south through Michigan to the Tiffin 

River in Ohio, which joins the Maumee River, entering Lake Erie at Toledo, Ohio.  The Bean's 

main tributaries are Branch Creek, St. Joseph Creek, an excellent-quality stream in its 

headwaters with numerous mussel species, Lime Creek, Toad Creek and Silver Creek. There are 

over twenty species of native mussels living in the Bean/Tiffin and River Raisin Watersheds, 

several of which are endangered or rare.   
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7. The Bean Creek has history of water quality problems in several stream stretches, 

including erosion and sedimentation, and high levels of pathogens, including bacterial 

contamination and parasites from agricultural pollution.  Many Concentrated Animal Feed 

Operations (“CAFOS”) are located at the top of streams and rivers that make up Bean/Tiffin 

watershed and drain into the Maumee River, the major tributary of the western Lake Erie 

Watershed Basin.  Common, accepted agricultural practices at these CAFOs in a large part of the 

watershed include ripping away native vegetation and dredging along stream corridors in order 

to turn streams into drains.  Water from agricultural fields percolates down through the soil into 

perforated underground sub surface drainage (known as tiles) that conducts that water—often 

contaminated with liquid manure, fertilizer, herbicides and pesticides—into a stream, also called 

a “ditch” or a drain.  From there, contaminated water drains into larger creeks and rivers in the 

western Lake Erie watershed basin.  As a result of these practices, certain headwaters, such as 

Medina Creek (also referred to as the “Medina Drain”) in Lenawee County, have been destroyed 

by chronic pollution and algae growth.  Wetlands—once a significant part of the landscape in the 

Bean/Tiffin watershed—have also been drained and tiled for agricultural purposes.  Through 

these buried drainage systems, manure-laden waters are carried downstream into the watershed’s 

creeks and rivers.  The manure includes bacterial pollutants.  Though farmers regularly claim 

that manure is used as a fertilizer, I have frequently seen farmers apply manure to their fields 

when there are no crops growing, often on snow covered and frozen ground.  This pollution has 

changed many creeks in the watershed such that they now have algae growths, fostered by the 

pollution. The algae chokes off the growth of other plants and animal species by using up all the 

oxygen in the water.  Today, many previously cold water tributaries and streams in the watershed 

are no longer cold, due to pollution and algae growth, and many parts of the watershed are listed 

as impaired on Michigan’s 303(d) list, including stretches of Silver Creek and the Medina Creek 
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or “Drain”, and the Lime Lake Watershed in Hillsdale County, which is a sub-watershed of Bean 

Creek.    

8. Similarly, the River Raisin watershed, an area adjacent to the Bean/Tiffin watershed that 

my husband and I also visit, drains from the north and west to Lake Erie, and also has many 

CAFOs at the tops of the streams and tributaries that make up the watershed. The same problems 

that occur in the Bean/Tiffin watershed with respect to agricultural pollution have occurred in the 

River Raisin watershed, which also has numerous 303(d) listed water-quality impaired reaches.  

In these impaired waters, just as in the Bean/Tiffin watershed, numerous native species, 

including fish, native mussels, birds and many native plants, are gone.    

9. Before we bought it, our farm had belonged to an elderly farmer.  That farmer rented a 

portion of the land to a neighbor, who used modern farming techniques, including use of 

chemicals, to grow corn.  The rest of the farm was used for sheep and cattle grazing.  When we 

bought the farm, my husband noticed certain birds, including neotropical birds that we knew 

were disappearing from large parts of Michigan due to grassland habitat loss, were coming to the 

farm at least in part because of the wetlands.  We also learned when we bought the farm that 

there used to be a perennial spring on our property.  The previous owner had put a pipe in the 

spring to draw water, and we have not been able to verify the spring’s existence since.  Perennial 

springs are fairly common in our part of Michigan and I have visited neighboring land belonging 

to friends, and seen springs bubbling out of the ground firsthand.    

10.  We started our effort to restore the wetlands and clean up the ephemeral pond on our 

property about fifteen years ago.  We learned about a wetland reserve program in our 

community, through a friend and fellow Sierra Club member, and read about the practice of 

letting farmland return to its natural state, or “letting it go.”   We wanted to restore the wetlands 

to support the migrating birds that came through, as well as to support other native birds, like 
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herons.  Our farm was tiled and drained by the previous owner.  To restore the wetlands, we 

broke up the tiles that drained the water off our land.  On our farm, water flows off hilly parts of 

land.  The wetlands we restored slow the flow of water that would otherwise rush off our fields, 

and they store the water and clean up contaminants in the water through a natural filtering 

process.  The wetlands also offer recharge benefits during dry seasons.  When water levels rise in 

the wetlands after several inches of rain, water gently overflows and runs over the top of our land 

and meanders down to the stream along the road below our farm, which then feeds larger 

tributaries in the watershed.   

11. The wetlands we have restored on our property are now homes to wildlife, fish and native 

vegetation.  The ephemeral pond we cleaned up also has salamanders, frogs and other species 

that thrive in the absence of fish.  What we have discovered, as a result of our efforts, is an 

incredible transformation and increase in wildlife presence on our farm, from insects to birds to 

mammals.  I particularly love the insects and pure water that can be found in our wetlands and 

ponds.  Everything has benefitted, beyond our expectations. We see meadowlarks, bobolinks, 

great blue herons and other birds regularly on our property.  We work very hard to do this work 

but we find constant reward from our hard labor by walking through our wetlands daily, and 

learning about the ways the wetlands work, the way they provide a home to wildlife and native 

plants, and the way they provide a healthy source of water run-off to the watershed we live in.  I 

love to share our farm and its native life with my five grandchildren when they come to visit 

from their homes in suburban Michigan.  It is important for me to show my grandchildren that a 

landscape in south central Michigan that does not have crops and looks empty to many people in 

fact is full of native plant and wildlife and offers tremendous benefits for the watershed and the 

health of our community.  Through their time experiencing the native ecosystems on our farm, 

my grandchildren have learned to value the land’s health and protection.   
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12. My husband and I love to spend our free time in the freshwater streams of the Bean/Tiffin 

and River Raisin watersheds, identifying rare freshwater native mussels, and studying the 

interaction between plants, aquatic life and freshwater.  We enjoy viewing and cataloguing the 

wildlife and native vegetation we see, and we often take photographs and videos of native life in 

the freshwater streams.  My husband and I travel weekly or bi-weekly, depending on the time of 

year, to St. Joseph’s Creek to walk, enjoy the beauty of the creek, observe the native mussels in 

that creek and in the spring, the American brook lamprey, and check on the creek’s health.  We 

have taken several videos of American brook lamprey in St. Joseph’s Creek.  We have spent 

countless hours on St. Joseph’s Creek, some years we have been there every Sunday for a year. 

We also like to make regular trips to the Waterloo Recreation Area about fifty miles from our 

farm to observe plant life in the Waterloo’s bogs and fens, which are unique ecosystems. We 

travel to Waterloo about 2 to 3 times a summer.  There is also a fen in the River Raisin 

watershed that we last visited two years ago, and was in great shape.  I plan to return to the River 

Raisin fen next year as a volunteer.  Given that the River Raisin runs through that fen, and the 

amount of pollution in the River Raisin watershed, I worry about the health of that fen.   In 

addition, we have friends and fellow Sierra Club members with land nearby that we visit, where 

we enjoy observing wetlands, perennial springs and cold water tributaries in good health.  And, 

through my volunteer work with the Sierra Club and ECCSCM, I have traveled to different 

tributaries in the Bean/Tiffin and River Raisin to perform water monitoring efforts.  

13. I’ve been a member of ECCSCM since its inception in 2000.  With ECCSCM, I 

performed water quality monitoring and worked to educate the public about the health 

implications of water quality problems in our south central Michigan watersheds.  For two years, 

lab tests of our water monitoring samples were paid for by a grant from Sierra Club.  Through 

both aerial and ground-monitoring efforts with ECCSCM, I have become aware of farming 
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practices involving the tiling of streams, often headwater streams, and the burying of those 

streams.  I have learned that farmers and Drain Commissioners regularly remove the features of 

stream, straighten them out, remove all the vegetation and destroy habitat for fish and birds for 

purposes of draining their fields.  This then facilitates the drainage of manure, sediment and 

other pollutants into downstream creeks and streams in the watershed, leading to the significant 

water quality issues identified by our testing results in waters like Medina Creek.   

14. A large CAFO was built in 1997-98 on land where Medina Creek, a headwater stream, 

starts. During the water monitoring with ECCSCM in 2001-02, we observed Medina Creek to be 

very polluted with very little signs of fish and wildlife. We took many pictures of this polluted 

creek during this decade. The CAFO went bankrupt around 2011. In 2013, remarkably, we started 

hearing reports that fish were returning to the creek.  We went ourselves to see it, and the creek 

looked like a healthy stream again, with fish.  But then a new CAFO bought the surrounding 

property and now the fish are gone again.  It was a stunning and rapid transformation, and we 

were saddened by the loss of Medina.  We lost a stream, and the birds, fish, plant and other 

aquatic life dependent on it.    We’ve experienced similar issues with other creeks. For example, 

Silver Creek was a cold water stream with healthy native mussel populations in 2001 when we 

first sampled it.  But in 2003, it was polluted, no longer cold and no longer sustaining a single 

native mussel that we could find.  

15. Fellow ECCSCM volunteers have tried to identify the headwaters of some of our 

favorite, still-healthy creeks, like St. Joseph’s Creek, the health of which we worry about given 

the pollution we’ve identified in many other parts of the watershed, like Medina.   From aerial 

monitoring conducted in 2000 and from visits to properties belonging to friends in the 

community, I have learned that the headwaters in our watersheds may be streams without beds 

and banks that bubble out of ground, or they may constitute a combination of subsurface and 
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surface connections from wetlands.  But the headwaters for St. Joseph’s Creek are on private 

agricultural property.  Because these headwaters are inaccessible to us to observe, we do not 

know what state they are in.  We think that, like many cold water streams in the watershed, St. 

Joseph’s Creek arises first as a small spring or wetland and may have subsurface connections 

before it channelizes.  St. Joseph’s Creek is one of the healthy creeks in the watershed that I most 

enjoy visiting, and I am deeply worried about its health.    

16. One of my primary contributions as a founding member of ECCSCM was to develop 

public health information, using my nursing background, to explain the health implications of the 

water quality problems we were finding in our watersheds.  Through our water monitoring and 

testing, we discovered that many of the streams we tested had e coli in them, and these results 

had implications for human health that were being overlooked by the public.   It was known that 

certain areas of the watershed had bad contamination, because you could smell it and test for it.  

But people in the communities did not understand what was going on; they did not understand 

that the problem was not just a bad stench but a public health problem. Through our testing, we 

found pathogens and low dissolved oxygen in the water.  I spoke to the ECCSCM volunteers to 

educate them about the health implications of our testing results, and I also traveled to speak to 

community members to explain these results.  I wrote up a summary of what I learned about our 

water quality and the public health implications, and this information was posted publicly on the 

ECCSCM website.  I spoke to anyone who would listen about these issues, from community 

members to staff at the Agriculture Commission to local and state legislators.  My goal was to 

explain that the issue was not just an odor issue or run-off problem but a serious public health 

problem.  

17.  I have been informed about the new Clean Water Rule recently promulgated by the U.S. 

Environmental Protection Agency (“EPA”) and U.S. Army Corps of Engineers, and been told 
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that the Clean Water Rule defining “waters of the United States” purports to restrict waters 

protected by the federal Clean Water Act.  I am concerned that some provisions and limitations 

in the new rule defining “waters of the United States” reduces protection for the waters that feed 

into the Bean/Tiffin and River Raisin watersheds.  From my years of activism and volunteer 

work, I have learned that the Clean Water Act is a critical tool for ensuring that the Bean/Tiffin 

and River Raisin watersheds remain healthy. The Bean/Tiffin and River Raisin watersheds are 

fed by headwaters and wetlands and subsurface connections that are jeopardized by agricultural 

activities in my community.  I worry that the new rule could eliminate protection for some of 

wetlands and headwaters that flow from farmland into larger tributaries in the Bean/Tiffin and 

River Raisin watersheds. Our farm and the creeks we enjoy, like St. Joseph’s Creek, are largely 

surrounded by CAFOs or livestock operations that use field drainage tiles to carry unfiltered 

manure and other farm wastes from farm operations directly into county drains and streams.  

They also use wetlands as storage places for waste, which pose pollution threats to groundwater 

and nearby surface water.  Given what has happened to Medina Creek, my husband and I are 

deeply worried about the impacts of the CAFOs around our farm on the Bean/Tiffin and River 

Raisin watersheds, especially on currently healthy creeks that we enjoy, like St. Joseph’s Creek. 

We plan to continue engaging in all of our outdoor activities, including native plant and wildlife 

cataloguing and photography activities in the watersheds’ creeks and streams in the future.  

However, should these creeks become polluted by CAFO operations, we would no longer be able 

to enjoy these activities. Losing the health of our remaining cold water streams and tributaries 

would be a huge loss, given how rare these waters and the life they support are in south central 

Michigan.   

18.  We are also worried about the impacts of CAFO operation water pollution on our farm.  

Though our farm has no direct, channelized surface water connections to the watershed in our 
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county, our water supply comes from a well on our property and we are concerned about 

pollution contaminating our groundwater and wetland freshwater through aquifer or subsurface 

connections.  We think some of our wetlands may be groundwater fed, like other wetlands in the 

watershed.  We are planning to start independently testing our well water as a result of these 

concerns.  

19. I believe that all headwaters and waters with a significant nexus to waters of the U.S. 

must be protected in order to protect the headwaters and wetlands that feed the Bean/Tiffin and 

River Raisin watersheds.  Based on what I have seen firsthand and learned, I understand that loss 

or impairment of headwaters and wetlands can be devastating for watershed water quality.  To 

ensure that the Bean/Tiffin and River Raisin watersheds have clean water, I believe we must 

protect all of the waters that flow into these watersheds, either by surface or subsurface 

connections, via wetlands, ephemeral streams, and headwaters. I am afraid that under the new 

Clean Water Rule, water quality will continue to deteriorate in the watersheds that I live in, farm 

in, recreate in and care about.   

20.  I am also concerned about legal attacks on protective provisions of the Clean Water Rule 

by industry and some states seeking to further restrict the jurisdiction of EPA and the Army 

Corps of Engineers over waters of the U.S.  I understand that, for many portions of the new rule, 

EPA has sought to define waters of the U.S. in advance in order to provide clear direction and 

understanding to industry, states, and individuals regarding the need to obtain permits for 

covered activities.  EPA’s categorical definition of the types of waters that warrant protection 

under the Act will help conserve public resources by allowing EPA and state agencies that 

administer the Clean Water Act to avoid conflicts over waters that clearly fall under the Act’s 

jurisdiction, and to focus on a more limited number of matters where significant nexus must be 

specifically defined.  Sierra Club members, like myself, need state and federal agencies to 
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protect the waters in the Bean/Tiffin and River Raisin watersheds; their ability to act quickly and 

comprehensively on permitting matters under the Act is critical to the protection of these 

watersheds.   Weakening the currently protective provisions of the Clean Water Rule would 

make the watersheds I care about, and the native plant and animal life that rely on those 

watersheds, more vulnerable to negative impacts from agricultural and other pollution.  

21. I would like to continue to engage in all of activities in the Bean/Tiffin and River Raisin 

watersheds in the future. My use and enjoyment of the watersheds’ unique cold water streams 

and tributaries, and the wildlife and plant life dependent on them, would be diminished if the 

headwaters and wetlands upstream from these tributaries are destroyed or rechanneled by 

agricultural practices. I have already seen the impacts CAFOs have had on watershed water 

quality, and I am worried that disruption and tiling of headwaters and wetlands, and the 

continued run-off of agricultural waste from farms into downstream creeks and tributaries, will 

impair the streams and creeks I enjoy, and also potentially jeopardize the health of my farm’s 

own water sources via subsurface connections.  

22.  The Court can redress my injury by addressing the issues that have been raised in the 

various cases regarding the new Clean Water Rule.  A finding that EPA exceeded its authority in 

excluding the application of the Clean Water Act to certain tributaries, groundwater or wetlands, 

regardless of their significant nexus will require EPA to reexamine its rule and promulgate a rule 

consistent with its obligation to ensure that all waters with a significant nexus to waters of the 

U.S. are protected and not automatically excluded.  Further, in response to claims brought by 

industry and some states, the Court can redress my potential injury from increased restrictions of 

the Act’s application by rejecting those claims and ensuring that the intent and purpose of the 

Clean Water Act is met.  
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I, Steven J. Ring, declare the following on the basis of personal knowledge 

to which I am competent to testify. 

1. I am a resident of the State of Minnesota, and I live at 1455 Rose 

Place in the city of Roseville.  I have been a member of the Sierra Club (the North 

Star Chapter) since 1970.  I joined the Sierra Club because I thought they were the 

most effective organization that was working to protect the waters, woods and 

prairies that I enjoyed.  I support the Sierra Club’s advocacy for natural areas and 

the unpolluted waters that such areas require.  All of the natural areas that I go to 

for recreation are dependent on clean water.  

2. I appreciate and support the Sierra Club’s efforts to improve and 

maintain the Clean Water Act, and to fight against measures that would weaken it.  

I am aware of the recent EPA and Army Corps Clean Water Rule that outlines the 

definition of the waters of the United States for purposes of streamlining 

application of the Clean Water Act.  I strongly support the inclusion of waters and 

wetlands that have connections to other waters even if they are ephemeral or if the 

connection to nearby or downstream waters is through ground water.  

3. In addition to being a member of the Sierra Club, I have taken part 

and will continue to take part in their activities and support of their programs, 

including but not limited to the examples outlined below. 
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4. I have attended Sierra Club outings to different parts of the upper 

Midwest.  Those include canoeing outings to the headwaters of the Mississippi 

River, the upper St. Croix River, the Namekagon River (in Wisconsin), and the 

Boundary Waters Canoe Area (BWCA). 

5. In 1985, I volunteered as a technical assistant to an attorney 

representing the Sierra Club and the Friends of the Boundary Waters in a case 

before an administrative law judge.  The case involved setting a Wet Sulfate 

Deposition Standard for the State of Minnesota.  The Minnesota Pollution Control 

Agency was developing the rule based on a state statute to control pollution from 

acid rain.  That action is pertinent to the Clean Water Rule in that, generally, the 

lakes, streams, and wetlands closest to the headwaters in their watersheds are the 

most susceptible to acid rain pollutants.  Often those lakes, streams and/or 

wetlands are small and may lack easily-identifiable bed, bank or high water marks 

such as the extensive peatlands in northern Minnesota. 

6. In 2014, I represented the Sierra Club as a volunteer in stakeholder 

meetings with the Minnesota Board of Water and Soil Resources, the agency with 

authority over Minnesota’s wetland laws, regarding proposed changes to the 

Minnesota Wetlands Conservation Act. 

7. I currently represent the Sierra Club as a volunteer in the Minnesota 

Environmental Partnership – Water Cluster, a coalition of environmental groups 
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that are working to improve water quality, especially in the agricultural areas of 

Minnesota. 

8. I am now chair of the North Star Chapter’s Waters and Wetlands 

Committee that works to maintain and improve water quality in Minnesota. 

9. I have enjoyed forests and waters since childhood.  My family built 

cabins on two different lakes where we fished and played. In high school, I was a 

member of an Explorer Post (Boy Scouts of America) that built 13 canoes and did 

trips on the St. Croix River and in the BWCA.  While in college, and after, I spent 

summers working at a YMCA camp in different roles, but always leading canoe 

trips into northern Minnesota waters or backpacking trips in the Rocky Mountains. 

10. Family and friends pooled funds to buy me and my wife a canoe for a 

wedding present.  With it, we have enjoyed canoeing, bird watching, botany, and 

photography in rivers, lakes and wetlands throughout Minnesota and parts of 

Wisconsin.  We recently gave our son and his bride a canoe so they can do the 

same. 

11. In search of birds and interesting native vegetation, we have traveled 

to native prairies with swales and potholes.  We have visited bogs (e.g., Nickerson 

Bog) to find Bog Rosemary blooming in the spring.  During springs when there 

was enough water, we have canoed the upper reaches of rivers in northern 

Minnesota.  We have canoed and explored much of the BWCA. 
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12. We often travel to some areas several times a year to enjoy their 

plants, wildlife, scenery and birds.  Crex Meadows, near Grantsburg, WI, and 

Horicon Marsh are particular favorites.  Crex Meadows lies in the remnants of 

Glacial Lake Grantsburg.  It contains large sedge marshes with sandy native brush 

prairie uplands.  There are several flowages where the water slowly flows through 

the sedge marsh.  Crex Meadows is highly precipitation dependent and some years 

there is little open water.  The area is also the headwaters for three streams that 

eventually flow into the St. Croix River. 

13. We like to plan and take trips to other parts of the United States to see 

fauna, flora and scenery in other places.  We have traveled to Alaska for a 

shorebird festival, to the Platte River in Nebraska, to the Adirondacks in New York 

for canoeing, to many marshes and coastal areas in the southeastern United States, 

and many national parks and wildlife areas. 

14. I live in a metropolitan area, but one with many parks, rivers and 

nearby wildlife areas.  We have canoed, birded and hiked in many of the St. Paul-

Minneapolis area parks, creeks and wetlands. 

15. I have also enjoyed fishing since I was a child, and I have hunted deer 

with my father since my teens. 

16. To this day, I continue to engage in and enjoy all of the activities 

listed above and plan to continue to do so into the future as long as I am able. 
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17. I was educated at Macalester College and Mankato State University 

with a major in physics and minor in biology.  As part of that, I have studied 

limnology of lakes and streams.  My wife has a master’s degree in environmental 

education and is a past director of a nature center.  As such, we appreciate and 

continue to learn the science that is part of the habitats that we visit, and the 

interconnected webs therein. Obviously, clean water and protected wetlands are 

important parts of these. 

18. In addition to having personal and next generational concerns about 

water I also have had professional and occupational experience in the science 

laboratory studying water quality issues.  I worked in the laboratory at the 

Minnesota Department of Health for more than 20 years.  The Public Health 

Laboratory is the main state laboratory for the analysis of surface and ground water 

to see if it meets various regulatory standards.  I served in many capacities at the 

laboratory, and at one point I represented the Department on a statewide acid rain 

committee. 

19. One of the facts that I had learned from my study and work on the 

effects of acid rain was that aluminum in the water was very toxic to fish.  It 

interferes with the function of their gills and leads to their death.  The acidification 

of waters due to acid rain tends to leach metals (including aluminum) from the 
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sediment and watershed.  For 30 years, I took yearly trips to the foothills of the 

Beartooth Mountains in Montana.  I backpacked, birded, fished, and enjoyed the 

scenery for a couple of weeks in the Mountains each year.  I was quite surprised 

when I met a ranger on a mountain trail, and she told us to be sure not to burn any 

aluminum foil or foil packages, like those used for hot chocolate in our fires.  If we 

did burn them, we should extract the aluminum foil from the ashes.  She explained 

that they had discovered that the aluminum from the foil in the ash of camper fires 

was being washed into the mountain streams and damaging the trout.  For me, it 

was an illustration of how sensitive some environments could be to certain types of 

pollution. 

20. This knowledge allows me to understand some current threats from 

this very pollutant.  Aluminum is one of the pollutants that has been modeled to be 

discharged and a problem from a large new proposed mine in Northern Minnesota, 

the NorthMet mine and associated processing facility.  This area of Minnesota is a 

large complex of wetlands and headwaters creeks, including the Partridge and 

Embarrass Rivers (which I have canoed) that are in turn headwaters to the St. 

Louis River and Lake Superior.  I know the importance of protecting the waters in 

these wetlands and tiny headwaters for the terrible impacts this pollutant can have 

to all waters that are connected and downstream. 
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21. I wholly support the Clean Water Act’s provisions and purpose that if 

we want to have drinkable water, swimmable and fishable streams and in-tact, 

healthy natural places, we must regulate the pollutants that might go into them and 

protect them from degradation and destruction.  From an ecological perspective, it 

is entirely appropriate for Clean Water Rule to define certain categories of waters 

as jurisdictional by rule, including tributaries and wetlands connected to navigable 

waters, rather than requiring wasteful and unnecessary case-specific studies to 

establish Clean Water Act jurisdiction over these waters.  

22. Small streams flow into large streams.  Water in prairie swales flows 

(sometimes through subsurface ground water) to prairie potholes, which connect to 

streams and rivers.  Large northern wetlands and bogs coalesce into headwaters 

streams.  To preserve the quality of the headwaters environments, we need to 

protect them directly and completely.  To preserve the quality of the downstream 

environments, we need to protect the upstream environments as well as the 

downstream.  The basic science of hydrology shows that waters are connected and 

impacts to one affect others. 

23. I am aware that numerous industry groups and some states have filed 

suit attempting to overturn the Clean Water Rule, based on their objection to the 

rule’s inclusion of certain wetlands and tributary streams in the definition of the 

waters of the United States.  If these suits are successful, the waters that I use and 
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enjoy would be placed at greater risk of uncontrolled pollution.  A court order 

rejecting any such suit would redress that risk. 

24. I am also aware that the Clean Water Rule categorically excludes 

ground water from Clean Water Act jurisdiction, regardless whether it is directly 

connected to jurisdictional surface waters.  In the recreational areas that I visit, 

surface waters are often connected by ground water.  Those areas include the 

Cedarburg Bog located north of Milwaukee, WI, and the rivers in southeastern 

Minnesota.  Cedarburg Bog is connected to an isolated bog called Sapa Bog by 

groundwater.  One of the southeastern Minnesota Rivers that I have canoed is the 

Root River.  Its flow and pollutant load is heavily affected by ground water.  In 

fact, the Minnesota Department of Natural Resources uses spring water (ground 

water) in the Root River watershed for two fish hatcheries.  They have documented 

a steady rise in nitrate levels at the spring outlets from measurements begun in 

1990.  When the ground water is polluted and connected to surface waters, it will 

be a source of surface water degradation.  This aspect of the Rule harms my 

interests in protecting the waters I use and enjoy, by eliminating the opportunity to 

make a case-specific demonstration that ground waters fall under the protections of 

the Clean Water Act based on evidence that they are directly connected to surface 
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jurisdictional waters.  My harm would be redressed by a court order remanding this 

portion of the rule to the agencies to correct this omission. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 16th day of December, 2015.  

 
 
  
Steven J. Ring 
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I, Katherine M. Slama, declare the following on the basis of personal 

knowledge to which I am competent to testify: 

1. I submit this declaration in support of the Sierra Club in the captioned 

case.  I currently am a resident of the State of Minnesota, where I live at 5380 

132nd Avenue NE, Spicer, Minnesota.  I have lived in Central Minnesota for over 

20 years.  Prior to that time, I resided in Yankton, South Dakota.  I grew up in 

North Dakota on a farm in the prairie pothole region of the state near Milton. 

2. I have been a member of the Sierra Club since approximately 1980 

when, as a young adult, I joined the Los Padres Chapter of Sierra Club in 

California while finishing my education and job training.  I participated in many 

outdoor outings with the Sespe Group of the Los Padres Chapter and occasionally 

engaged in volunteer advocacy with the group on environmental issues.  When I 

moved to Yankton, South Dakota, I was contacted by the local chapter outdoor 

outings chair, a charming man whom I eventually married.  During my 

membership with the East River Group of Sierra Club in South Dakota, I was 

active in several advocacy issues surrounding the James River and heap leach 

mining for gold in the Black Hills.  I also served on the chapter executive 

committee and enjoyed many canoeing and backpacking outings in South Dakota. 

3. Twenty-three years ago my husband and I moved to Central 

Minnesota where we live on 6 acres of hardwood forest near Nest Lake which is 
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part of the middle fork of the Crow River.  The Crow River drains to the 

Mississippi River.  The Mississippi watershed drains much of the State of 

Minnesota.  I currently am and have been a member of the local North Star 

Chapter of the Sierra Club.  I have continued some outdoor outings with the Club 

and eventually qualified as an outings leader.  I have served as an at-large member 

of the North Star Chapter Legislative Committee for some years and was honored 

as a volunteer of the month in 2014.  I also present an annual Earth Day service for 

our church. 

4. My husband and I have always been and remain avid outdoors 

enthusiasts and many, if not all, of our activities and connections to the outdoors 

involve being on or near water or areas where water is an integral part of the 

landscape and ecosystem.  As stated above, we live on a lake that is part of the 

middle fork of the Crow River.  We enjoy canoeing and kayaking on our lake and 

other waters in the state including in the Boundary Waters Canoe Area Wilderness 

and Voyageurs National Park in northern Minnesota and we visit these places on a 

regular basis.  We run and bike on the Glacial Lakes Trail that is near our home.  

We hike and cross-country ski in our local state park and environmental training 

center.  We do a great deal of nature photography in all of these areas as well as in 

the native prairie regions of the state. 

5. Through my membership in the Sierra Club as well as my own 
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research and advocacy, I am aware of the new Clean Water Rule that the 

Environmental Protection Agency and the Army Corps of Engineers have issued 

regarding when and where they will deem a waterbody protected by the Clean 

Water Act.  I know that some parts of the new Rule are fairly comprehensive and 

will continue protections for large waterbodies or waters that are adjacent to them.  

I also know that the new Rule is more restrictive in some respects as well, 

potentially leaving smaller headwater streams (like those that arise in wetlands) 

unprotected.  I also know that the new Rule allows new exemptions for agricultural 

effects to waters and almost completely excludes groundwater from protection 

even if there is a connection to surface water through springs or groundwater-fed 

wetlands.  Finally, I am also aware that in a number of different courts, some states 

and a number of industry groups have challenged even the protective parts of the 

new Rule, threatening those important protections. 

6. The lake on which we live is suffering from algae caused by too much 

pollution from agricultural sources.  As a result it is not very swimmable anymore 

in the summer despite a number of efforts to clean it up.  I know that the Crow 

River suffers similar problems from a heavily-altered landscape that uses ditches to 

drain the land to the rivers and streams and wetlands.  While our lake is already 

damaged, I am concerned that allowing even more exemptions from the reach of 

the Clean Water Act will both make the problem worse and thwart our repeated 
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efforts to clean up our lake and keep pollution out.  Many smaller streams and 

wetlands are connected to the watershed of our lake and they can be sources of 

pollutants to the larger waterbodies.  I am concerned that if we fail to protect these 

connected waters – such as smaller tributary streams or wetlands, or channelized or 

ditched streams – pollution will get even worse.  I am also concerned that the 

protections we currently have will be further weakened, pushing our lake past the 

point of recovery. 

7. In addition to our local outdoor and travel activities, my husband and I 

take several nature-oriented trips each year, mostly within the United States and 

the National Parks and Monuments as well as to Bureau of Land Management 

lands and National Forests.  I expect we will continue these trips into the future as 

we have taken at least one each year for many years.  These trips provide much 

enjoyment, but they have also served as a sober reminder and growing concern 

regarding environmental degradation to, and the vulnerability of, our nation’s 

waters.  We have seen small western streams running red below mines and our 

great rivers choked off or depleted to feed growing population centers and for 

irrigation.  Our waters need the broadest protections that the Clean Water Act can 

offer. 

8. Two summers ago, we traveled around North Dakota visiting many of 

its national wildlife refuges.  The refuges are often centered on water and water is 
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always an important part of the ecosystem of the refuge.  All of the refuges 

included prairie wetlands, a very endangered landscape yet so critical to migrating 

birds and an important focal point for land animals in our severely altered 

landscapes.  We were delighted to hike, bike and photograph these areas and I am 

concerned that the wetlands, some of which are groundwater fed, and streams 

might be harmed by the narrow way the new Rule defines tributaries and leaves 

groundwater mostly unprotected.  I am also worried that if the states and industry 

groups that are challenging even the protective parts of the Rule were to succeed, 

many refuges and prairie wetlands that I know and love to visit, not to mention my 

own lake on the Crow River, will be jeopardized and vulnerable to development 

and pollution.   

9. I understand that for many portions of the new rule, EPA has sought 

to define waters of the U.S. in advance in an effort to avoid conflict and to ensure 

adequate protection from a science-based perspective.  Sierra Club and its 

members, like me, rely on state and federal government as the first line of defense 

of our waters under the Clean Water Act.  In that regard, the new Rule serves a 

very important purpose in ensuring that government can protect our precious 

public resources in a way that is efficient and broad-based.   

10. I support the Sierra Club’s efforts to get involved in this litigation 

because I want to see the strongest possible application of the Clean Water Act.  
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My experience has taught me that ecosystems and waters are connected in 

important ways and often it is the smaller bodies of water or the more remote that 

are at the head of systems and can adversely affect the whole system if they are not 

protected.  The Clean Water Act is one of our most important environmental laws 

and for my lake and the waters that I visit and hold dear I want it to be applied 

broadly.  The court can redress the harm that I do suffer and may suffer by 

ensuring that the Clean Water Act’s protections are maintained and strengthened 

by the Clean Water Rule. 

 I declare under penalty of perjury that the foregoing is true and correct.   

Executed this 7th day of December, 2015. 

 
  
KATHERINE M. SLAMA 
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I, Chris Wilke, declare the following on the basis of personal knowledge to 

which I am competent to testify: 

1. I am a member of Puget Soundkeeper Alliance (“Soundkeeper”) and 

have been a member continuously since 2002.  I originally joined in the 1990s.  

Since 2010 I have been the Puget Soundkeeper and Executive Director of 

Soundkeeper.  I first began volunteering for Soundkeeper in 2001.  Before 

becoming the Executive Director, I served as Pollution Prevention Program 

Director beginning in 2004, and as Program Coordinator beginning in 2002.  I am 

also on the board of Waterkeeper Alliance so that I can help protect waters 

worldwide. 

2. As the Puget Soundkeeper, I serve as the organization's primary 

advocate and voice for the protection of Puget Sound waters, engaging in citizen 

enforcement of environmental laws, advocating for improved regulations and 

smart policies, and inspiring personal action and responsibility in order to protect 

and preserve the Puget Sound ecosystem. 

3. Soundkeeper’s mission is to protect and preserve the waters of Puget 

Sound, including the species that live there.  Soundkeeper is a 501(c)(3) non-profit 

organization with over 1000 members who are concerned about the health of the 

Puget Sound watershed.  Many of Soundkeeper's members, including myself, 

regularly recreate and otherwise derive aesthetic and other benefits from Puget 
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Sound and the wildlife that depend on it.  Soundkeeper advocates on behalf of its 

members by utilizing a variety of tools and programs to protect water quality and 

habitat in the Puget Sound watershed. 

4. Soundkeeper's strategic vision is a healthy Puget Sound ecosystem 

teeming with diverse marine life and providing safe opportunities for swimming, 

fishing, recreation and sustainable economic activity.  As Executive Director of 

Soundkeeper, I design, direct and implement programs and actions to protect the 

waters of the Puget Sound basin, which include marine waters from the Strait of 

Juan de Fuca, north to the Strait of Georgia, and south to Oakland Bay, and all 

tributaries and waters that are components of the Puget Sound watershed, including 

a vast network of wetlands, creeks, streams, and major rivers. 

5. To protect the marine environment of Puget Sound, Soundkeeper 

works with local, state and federal agencies to ensure compliance with the Clean 

Water Act and other laws, and to reduce pollution through policy changes and 

voluntary implementation of water quality improvement projects.  The Clean 

Water Act is perhaps the single most important tool for Soundkeeper and the 

citizens we work with in ensuring Soundkeeper’s strategic vision. 

6. I was drawn to a career with Soundkeeper because I have a very 

strong personal interest in protecting Puget Sound and its watershed, resulting from 

my history of recreational use of the waterways in this area, and my plans to 
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continue recreating in this area in the future.  The EPA and Army Corps of 

Engineers' new Clean Water Rule defining “waters of the United States” for 

purposes of determining Clean Water Act jurisdiction reduces protection for waters 

in the Puget Sound watershed and interferes with some of my most cherished 

personal activities. 

7. I was born in Seattle, Washington, and have lived here my entire life.  

I grew up with a strong connection to the Puget Sound environment and its 

wildlife.  As a child, I often dug clams in places such as Sequim Bay, I learned 

how to swim in Hood Canal, and I was certified in SCUBA in Elliott Bay.  

Growing up and in my adult life, I fished throughout Puget Sound. 

8. I also sail in Puget Sound. Before 2001, I chartered sailboats to take to 

the San Juan Islands.  In 2001 I got my own 22-foot sailboat that I currently moor 

in the Lake Washington Ship Canal.  Since owning my own sailboat, I sail through 

the Ballard Locks and into Puget Sound at least 4 or 5 times a year.  I enjoy 

observing the scenic beauty of Puget Sound and its birds, marine mammals, and 

other wildlife while I am on the water.  I sail throughout Puget Sound on these 

trips, including places in South Puget Sound, Blake Island, and Bainbridge Island.  

I often fish and occasionally set crab pots during these sailing trips.  Sailing trips 

rejuvenate my spirits and I intend to continue sailing in Puget Sound often and 

regularly for as long as I am able. 
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9. I also continue to fish in Puget Sound and its tributaries, and have 

fished year-round about once each month since 1998.  I have fished in areas 

throughout Puget Sound, including parts of South Puget Sound, the Tacoma 

Narrows, Blake Island, Lincoln Park in West Seattle, Elliott Bay, Golden Gardens 

and Shilshole Bay near the Ballard Locks where the Lake Washington Ship Canal 

meets Puget Sound, Point No Point on the Kitsap Peninsula, Whidbey Island, 

Marrowstone Island southeast of Port Townsend, Kayak Point, as well as Puget 

Sound area rivers, lakes, and other locations.  I have caught a variety of fish in the 

Puget Sound watershed, including all five species of Pacific salmon, rockfish, 

Pacific cod, ling cod, sculpin, flounder, English sole, cutthroat trout, steelhead 

trout, rainbow trout, bull trout, mountain whitefish and others.  I have also caught 

Dungeness crab and red rock crab.  I understand that water quality impacts the 

abundance of fish and other wildlife in Puget Sound.  All of the waters in the 

watershed contribute to water quality in Puget Sound and furthermore, the 

tributaries and wetlands of the Puget Sound watershed also provide habitat needed 

by fish and wildlife.  To protect the fish I catch, it is necessary to protect all of the 

waters in the Puget Sound watershed. 

10. I am concerned that some provisions and limitations in the Clean 

Water Rule reduce protection for the waters of Puget Sound by purporting to limit 

application of the Clean Water Act.  Puget Sound is fed by a number of major 
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rivers, including the Skagit, Snohomish, Green/Duwamish, and Puyallup, and by 

many smaller rivers and streams, which themselves are fed by tributaries.  The 

large rivers begin in the Cascade and Olympic Mountain Ranges where melting 

snowpack feeds headwaters and in certain soils soaks into the ground and reenters 

the river and stream system through groundwater connections.  Many streams and 

rivers in the Puget Sound watershed are fed by groundwater.  The streams and 

rivers have wetlands, both adjacent and not immediately adjacent, as part of the 

larger riparian system and many of their tributaries arise in wetland areas.  In the 

lower reaches, many rivers and streams of the Puget Sound watershed form 

estuaries, such as the Skagit River Delta and floodplain.  To protect my interests, 

the Clean Water Act must protect the quality of all the interconnected waters in the 

Puget Sound watershed. 

11. I fish for salmon, such as coho, and trout in larger rivers and Puget 

Sound, but understand from observation, maps, and reading that these fish often 

spawn in smaller streams fed by groundwater and seasonal flows.  It is common 

knowledge in the Northwest, and especially for persons holding water advocacy 

positions such as mine, that the water and stream bed substrate in these tributaries 

must be clean and clear for the fish to spawn and for their eggs to hatch.  The 

species in the larger rivers and Puget Sound, including the fish I catch, need clean 

water upstream to survive and reproduce. 
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12. Groundwater connections are also critical to fish species such as 

salmon and trout.  Cool groundwater emerges, allowing the rivers and streams to 

retain flow and maintain a consistent temperature during the warmer, drier months 

of the year when snowpack is diminished.  Our local salmon and trout, some of 

which are listed as threatened under the Endangered Species Act, are sensitive to 

temperature to survive and they need cool groundwater to feed the rivers and 

streams, especially in the summer months. 

13. It is common knowledge in our community that pollution that enters 

the tributaries also pollutes the waters downstream and I understand that to protect 

the species that rely on Puget Sound, we must protect the headwaters, wetlands, 

and tributaries that feed Puget Sound. 

14. I have been informed that the Clean Water Rule recently promulgated 

by the Environmental Protection Agency (“EPA”) purports to restrict waters 

protected by the federal Clean Water Act.  I worry that the new rule could 

eliminate protection for some of the seasonal waters or tributaries in the Cascade 

and Olympic Mountain Ranges that are the headwaters of the rivers flowing to 

Puget Sound.  I am also concerned because many streams, rivers, and wetlands in 

the Puget Sound watershed are fed by groundwater and the Clean Water Rule 

purports to eliminate protections for groundwater even if a significant nexus to 

jurisdictional waters can be demonstrated.  Forested wetlands are also a connected 
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element of the Puget Sound watershed in need of protection and I worry because 

their status is uncertain under the new rule.  I have observed that many lowland 

waters that are tributary to Puget Sound have been drained and ditched or 

channelized in agricultural areas but salmon are still present in those waters.  The 

new rule purports to exempt waters with certain agricultural features or uses from 

Clean Water Act jurisdiction and I am concerned that it will jeopardize protection 

for waters that provide habitat for salmon. 

15. I believe that all headwaters and waters with a significant nexus to 

waters of the U.S. must be protected in order to protect water quality downstream 

in tributaries and Puget Sound itself.  I have seen that silvicultural activities affect 

large sections of the Puget Sound watershed on the slopes and foothills of the 

Cascade and Olympic Ranges and I worry that the new rule will eliminate 

protection for wetlands in logging areas.  I also worry that wetlands and 

groundwater throughout the watershed, including the lower elevation areas west of 

the Cascade Range could lose protection under the new rule.  Based on what I have 

read and what I have learned from scientists who work with Soundkeeper, I 

understand that loss or impairment of wetlands can be devastating for water quality 

downstream.  To provide clean water to sustain the fish I catch and the wildlife I 

observe in Puget Sound, I believe we must protect all of the Puget Sound 

tributaries and the wetlands and groundwater sources that feed them.  I am afraid 
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that under the Clean Water Rule, water quality in Puget Sound will deteriorate 

because Soundkeeper and others who care about the Puget Sound ecosystem will 

be unable to stop pollution and habitat loss upstream in the tributaries, wetlands, 

and groundwater sources that feed Puget Sound leading to a cumulative negative 

effect on this precious national resource. 

16. I am also concerned about attacks that have been mounted by industry 

and some states on the more protective provisions of the Clean Water Rule.  I 

understand that for many portions of the new rule, EPA has sought to define waters 

of the U.S. in advance in order to provide clear direction and understanding to 

industry, states, and individuals regarding the need to obtain permits for covered 

activities and protect the all uses – from fishing to drinking to recreation—of our 

waters as intended by the Clean Water Act.  These definitions will help avoid 

conflict and ensure the protections that my organization and I seek to protect Puget 

Sound.  These definitions conserve precious public resources by allowing EPA and 

state agencies that administer the Clean Water Act to concentrate on a more limited 

number of matters where significant nexus must be specifically defined.  My 

organization and I rely on state and federal government as the first line of defense 

of our waters such as Puget Sound and their ability to act quickly and 

comprehensively on permitting matters is critical to protection of the Puget Sound 

watershed. 
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17. My use and enjoyment of Puget Sound and its tributaries for fishing 

and recreating would be diminished if the water quality deteriorated.  I’ve noticed 

that there are fewer fish in polluted waters – both in numbers and in species 

diversity.  I avoid fishing, crabbing, and clamming in polluted waters because of 

health concerns related to eating contaminated seafood.  My enjoyment of sailing 

would also be diminished if I were sailing in polluted water that could not support 

healthy wildlife populations.  Finally, the work of my organization will be 

significantly more difficult should the Clean Water Rule not be as strong and as 

comprehensive in its protection of waters of the U.S. and waters with a significant 

nexus to waters of the U.S.  My organization's resources are limited and 

comprehensive application of the Clean Water Act allows our resources to be used 

in the most targeted and effective way.  More waters may be left unprotected in 

future with my organization's resources strapped if either the limitations in the new 

rule remain or if industry or states are successful in further complicating or 

restricting EPA’s use of the reasonable, science-based definitions found in this rule 

for application of the Clean Water Act. 

18. The Court can redress my injury by addressing the issues that have 

been raised in the various cases regarding the new Clean Water Rule.  By finding 

that EPA exceeded its authority in purporting to exclude application of the Clean 

Water Act to certain tributaries, groundwater or wetlands, regardless of their 
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