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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to D.C. Circuit Rule 28(a)(1), Petitioner Natural Resources Defense
Council certifies as follows:
(A) Parties

The parties in No. 18-1172 are petitioner Natural Resources Defense Council;
respondents Andrew Wheeler, in his official capacity as Acting Administrator of the
U.S. Environmental Protection Agency, and the U.S. Environmental Protection
Agency; and intervenors Mexichem Fluor, Inc., Arkema Inc., and National
Environmental Development Association’s Clean Air Project. The parties in No. 18-
1174 are petitioners State of New York, State of California, State of Delaware, State
of Illinois, Commonwealth of Massachusetts, State of Minnesota (by and through its
Minnesota Pollution Control Agency), State of New Jersey, State of Oregon,
Commonwealth of Pennsylvania Department of Environmental Protection, State of
Vermont, State of Washington, and the District of Columbia; respondents Andrew
Wheeler, in his official capacity, and the U.S. Environmental Protection Agency; and
intervenors Mexichem Fluor, Inc., Arkema Inc., and National Environmental
Development Association’s Clean Air Project.
(B) Rulings Under Review

The petitions for review challenge the Environmental Protection Agency’s final
action titled “Protection of Stratospheric Ozone: Notification of Guidance and a

Stakeholder Meeting Concerning the Significant New Alternatives Policy (SNAP)
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Program,” which appears in the Federal Register at 83 Fed. Reg. 18,431 (Apr. 27,
2018).
(C) Related Cases

Mexcichem Fluor, Inc. v. EPA (Mexichem II), D.C. Cir. Nos. 17-1024, 17-1030.
NRDC is a Respondent-Intervenor in Mexichen 11, which is currently pending before
this Court and involves a challenge to a 2016 EPA rule restricting the use of

hydrofluorocarbons.
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RULE 26.1 DISCLOSURE STATEMENT
Pursuant to Federal Rule of Appellate Procedure 26.1 and D.C. Circuit Rule
26.1, petitioner Natural Resources Defense Council certifies that it is a non-
governmental corporation with no parent corporation and no publicly held company
holding 10% or more of its stock. NRDC, a corporation organized and existing under
the laws of the State of New York, is a national nonprofit organization dedicated to
improving the quality of the human environment and protecting the nation’s

endangered natural resources.
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INTRODUCTION

Hydrofluorocarbons (HFCs) are potent greenhouse gases developed as
substitutes for chemicals that deplete the stratospheric ozone layer. In 2015, the U.S.
Environmental Protection Agency (EPA) determined that other alternatives for
ozone-depleting substances were safer than HFCs—*“reduc|ing] overall risk to human
health and the environment”—and issued a final rule under Clean Air Act Section
612(c) placing HFCs on the list of prohibited substitutes for ozone-depleting
substances. 42 U.S.C. § 7671k(c); 80 Fed. Reg. 42,870 (July 20, 2015) (JA _).

In Mexcichens Finor, Inc. v. EPA (Mexichem), 866 F.3d 451 (D.C. Cir. 2017), this
Court unanimously upheld EPA authority to place HFCs on the “prohibited” list and
rejected all claims that the listing decision was arbitrary and capricious. The Court also
agreed that EPA could prevent any current user of ozone-depleting substances from
adopting HFCs for prohibited uses. The Court, however, held that EPA could not
require manufacturers currently using HFCs to stop doing so. Consequently, it
partially vacated and remanded the rule.

In April 2018, EPA issued a decision—styled as “guidance” and issued without
notice or opportunity for comment—announcing that the agency will no longer apply
any of the HFC use restrictions established by the rule, even the restrictions that were
upheld by Mexichem. 83 Fed. Reg. 18,431 (Apr. 27, 2018) (JA __). The suspension will
last indefinitely, pending a future rulemaking that EPA has not even commenced, let

alone set a deadline to conclude.
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EPA’s “guidance” turned Mexichens's partial vacatur into a complete vacatur. It
indefinitely suspended portions of a duly promulgated final rule that were expressly
affirmed by this Court, without any proposal, opportunity for comment, or
observance of the other rulemaking requirements specified in Section 307(d) of the
Clean Air Act, 42 U.S.C. § 7607(d). The guidance has the immediate effect of
authorizing significant emissions of HFCs that were previously prohibited. Yet the
agency failed to acknowledge or analyze the harms to human health and the
environment from lifting these restrictions.

EPA thus violated the Clean Air Act by unlawfully suspending a final rule
without notice-and-comment rulemaking and without providing a reasoned
explanation for its action. The Court should vacate the so-called “guidance” and
restore restrictions on HFC use that protect public health and the environment and
that were upheld in Mexichens.

STATEMENT OF JURISDICTION

NRDC has petitioned for review of EPA’s final action published at 83 Fed.
Reg. 18,431 (Apr. 27, 2018) and titled “Protection of Stratospheric Ozone:
Notification of Guidance and a Stakeholder Meeting Concerning the Significant New
Alternatives Policy (SNAP) Program” (Guidance). EPA issued the Guidance
purportedly under the authority of Clean Air Act Section 612, 42 U.S.C. § 7671k. This

Court has jurisdiction to review the challenged final action pursuant to 42 U.S.C.
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§ 7607(b). NRDC timely filed the petition on June 26, 2018, within 60 days of the date
of publication. Id.
STATEMENT OF THE ISSUES PRESENTED
Whether the Guidance:

1. was issued without observance of procedure required by law because EPA
indefinitely suspended a duly promulgated final rule without notice and
comment, 42 U.S.C. § 7607(d)(9)(D)?

2. is arbitrary, capricious, or otherwise unlawful because the agency gave no
reasoned explanation for indefinitely suspending portions of a final rule upheld
in Mexcichen, 42 U.S.C. § 7607(d)(9)(A)?

STATUTES AND REGULATIONS
Pertinent statutes and regulations are included as an addendum to this brief.
STATEMENT OF THE CASE

NRDC asks this Court to vacate EPA’s Guidance. The Guidance indefinitely
suspended portions of a final rule that prohibited current users of ozone-depleting
substances from replacing those substances with HFCs in specified uses. 83 Fed. Reg.
at 18,435.
I. Clean Air Act Title VI and the Safe Alternatives Program

In the 1970s, scientists discovered that certain chemicals were degrading the
stratospheric ozone layer. Depletion of the ozone layer at all latitudes, and especially

in an “ozone hole” over Antarctica and reaching southern South America and

3
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Australia, was (and still is) allowing more ultraviolet radiation to reach Earth’s surface
and increasing risk of skin cancer, among other harms. See NRDC ». EPA, 464 F.3d 1,
3 (D.C. Cir. 20006). In 1987, the United States joined other nations in adopting the
Montreal Protocol, a treaty that requires reductions in the production and use of
ozone-depleting substances. See Montreal Protocol on Substances that Deplete the
Ozone Layet, opened for signature Sept. 16, 1987, S. Treaty Doc. No. 100-10, 1522
U.N.T'S. 29. Every nation on Earth eventually ratified the Protocol.

In 1990, Congtress enacted Title VI of the Clean Air Act to fulfill and go
beyond the country’s commitments under the Montreal Protocol. Clean Air Act
Amendments of 1990, Pub. L. No. 101-549, §§ 601-18, 104 Stat. 2399, 2649-72. Title
VI sets schedules for ending the production of most ozone-depleting substances, in
some cases more rapidly than required by the Protocol. 42 U.S.C. {§ 7671a, 7671c,
7671d. In addition, Title VI contains provisions to assure the safety of the substitutes
that replace ozone-depleting substances. Section 612, the “Safe Alternatives Policy,”
provides that “it shall be unlawful to replace any [ozone-depleting] substance with any
substitute substance which [EPA’s] Administrator determines may present adverse
effects to human health or the environment” if another substitute that “reduces the
overall risk to human health and the environment” is “currently or potentially
available.” Id. § 7671k(c). Section 612 instructs EPA to “publish a list of (A) the
substitutes prohibited under this subsection for specific uses and (B) the safe

alternatives identified under this subsection for specific uses.” Id.

1
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In 1994, EPA established a framework for administering Section 612, the
Significant New Alternatives Policy Program (Safe Alternatives Program, or SNAP).
59 Fed. Reg. 13,044 (Mar. 18, 1994) (JA __), codified at 40 C.F.R. pt. 82, subpt. G. At
the core of the Safe Alternatives Program are EPA’s lists of acceptable (safe) and
unacceptable (prohibited) substitutes for ozone-depleting substances. See 40 C.F.R. pt.
82, subpt. G, Apps. A-V (unacceptable substitutes);! EPA, SN.AP Substitutes By Sector,
https:/ /www.epa.gov/snap/snap-substitutes-sector (acceptable substitutes). The lists
are organized according to end uses, such as retail food refrigeration and motor
vehicle air conditioning; for each end use, the lists indicate whether particular
chemicals are acceptable or unacceptable substitutes for ozone-depleting substances,
as well as the effective date of the listing. See, eg.,, 40 C.F.R. pt. 82, subpt. G., App. U.

“EPA uses notice-and-comment rulemaking to place any alternative on the list
of prohibited substitutes . . . or to remove a substitute from either the list of
prohibited or acceptable substitutes.” 80 Fed. Reg. at 42,876 (JA __); see also 40 C.F.R.
§ 82.180(a)(8)(i1) (providing that “a rulemaking process will ensue” when EPA
proposes to add a substance to the unacceptable list and “for removal from either
list”). “No person may use a substitute” once EPA adds it the unacceptable list. 40

C.F.R. § 82.174(d); see also 42 U.S.C. § 7671k(c). The prohibition extends to “use in a

! The unacceptable substitutes list also includes substances that EPA designates as
“acceptable subject to use conditions” or “acceptable subject to narrowed use
limitations.” See 40 C.F.R. § 82.180(b)(2), (3). Both designations limit, but do not ban,
use of the chemical. Id.
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manufacturing process or product, in consumption by the end-user, or in intermediate
uses, such as formulation or packaging for other subsequent uses.” 40 C.F.R.
§ 82.172.

When determining whether to list substitutes as acceptable or unacceptable,
EPA “compares risks of substitutes to risks from continued use of ozone-depleting
compounds as well as to risks associated with other substitutes.” 59 Fed. Reg. at
13,046 (JA _); see also 40 C.F.R. § 82.170(a). Among the risks considered are
substances’ “[a]tmospheric effects,” including their contribution to climate change. 40
C.F.R. § 82.180(a)(7)(1); 80 Fed. Reg. at 42,877, 42,938 (JA __). EPA adds a substance
to the unacceptable list if it “poses risk of adverse effects to human health and the
environment” and “other alternatives exist that reduce overall risk.” 40 C.F.R.
§ 82.180(b)(4). EPA lists a substance as acceptable if its risks are not significantly
greater than available substitutes. 80 Fed. Reg. at 42,876 (JA _); see also 40 C.F.R.

§ 82.180(b)(1).

Any person may petition the agency to add or remove a substance from either
list. 42 U.S.C. § 7671k(d). Acting through rulemaking, EPA may change the
designation of a substance from acceptable to unacceptable, and vice versa, based on
new information about the substance’s health or environmental effects or the
availability of alternatives. Mexichem, 866 F.3d at 457; 80 Fed. Reg. at 42,878, 42,935-

36 (JA _); 40 C.F.R. § 82.180(a) (8) ii).
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II.  Regulation of HFCs under the Safe Alternatives Program

Hydrofluorocarbons (HFCs) are a class of chemicals developed as substitutes
tor chlorofluorocarbons (CFCs) in a variety of end uses, including commercial and
residential air conditioners, refrigeration systems, and aerosol products. Declaration of
Alexander Hillbrand § 5. CFCs are both powerful ozone-depleting substances and
greenhouse gases. Id. EPA initially listed HFCs as acceptable “near-term” substitutes
on the grounds that “HFCs as a class offer lower overall risk than continued use of
CFCs” because they do not deplete ozone and have less climate impact than CFCs.
See 59 Fed. Reg. at 13,071-72. At the time, EPA noted its concern that “rapid
expansion of the use of some HFCs could contribute to global warming.” Id. at
13,071. EPA also signaled that the initial acceptable listings—including HFCs—could
be rescinded in the future if safer alternatives later became available. Id. at 13,047.

In fact, relative to carbon dioxide, HFCs remain extremely potent greenhouse
gases. For example, the most common HFC, HFC-134a, “is 1,430 times more
damaging to the climate system than carbon dioxide” over a 100-year period. 80 Fed.
Reg. at 42,879; see also Declaration of Kim Knowlton § 13. HFC emissions are rising
rapidly domestically and globally.? 80 Fed. Reg. at 42,879. Curtailing HFC emissions is

essential to mitigating the extent and impact of climate change. Knowlton Decl. § 15.

> Recognizing the threat of rapidly growing HFC use, in 2016 the parties to the
Montreal Protocol agreed by consensus to adopt the Kigali Amendment, which
establishes a schedule for phasing down HFC production and consumption.
Amendment to the Montreal Protocol on Substances that Deplete the Ozone Layer,

7
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EPA acknowledged the risks from HFC emissions in 2009, when it found that
emissions of HFCs endanger the health of current and future generations by
contributing to climate change. 74 Fed. Reg. 66,496, 66,497 (Dec. 15, 2009). This
Court upheld that endangerment determination in Coalition for Responsible Regulation v.
EPA, 684 F.3d 102 (D.C. Cir. 2012), rev'd in part on other grounds, Util. Air Regulatory
Grp. v. EPA, 134 S. Ct. 2427 (2014).

Between 2010 and 2012, environmental advocacy organizations, including
NRDC, filed three petitions asking EPA to list HFCs as unacceptable substitutes for
ozone-depleting substances in a number of end uses. 80 Fed. Reg. at 42,879-80 (JA
_). EPA did so in 2015, prohibiting or restricting the use of various HFCs in
commercial refrigerators, motor vehicle air conditioners, foams, and aerosols.? 80 Fed.
Reg. at 42,872-73 (2015 Rule) (JA __), codified at 40 C.F.R. pt. 82, subpt. G., App. U.
EPA found that alternative substitutes were available and that the harm from HFCs’
contribution to climate change significantly outweighed the overall risks from other

substitutes. 80 Fed. Reg. at 42,880 (JA __); see also 79 Fed. Reg. 46,126, 46,135 (Aug. 0,

2014) (stating that EPA considered approximately 400 HFC alternatives in its

Oct. 15, 2016, UN.T.C. XXVII.2.f. The United States has not ratified the Kigali
Amendment and does not have a federal regulatory strategy to implement the
phasedown. Knowlton Decl. 4] 15.

3 For each end use, the 2015 Rule designated individual HFCs as either
“unacceptable” (and thus prohibited), “acceptable subject to use conditions,” or
“acceptable subject to narrowed use limits.” 40 C.F.R. pt. 82, subpt. G., App. U; see
also id. § 82.180(b).
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comparative risk analysis). EPA made this finding based on extensive, peer-reviewed
research into HFCs’ climate risks, research that had accumulated in the two decades
since the agency first listed the chemicals as acceptable substitutes. 80 Fed. Reg. at
42,879, 42,936 (JA _).

For each end use, the 2015 Rule established effective dates for the HFC listing,
ranging from September 18, 2015 to January 1, 2025, after which Section 612’s use
restrictions would apply. 40 C.F.R. pt. 82, subpt. G., App. U. The restrictions applied
to two groups: 1) manufacturers that have switched to using HFCs; and 2) entities
using equipment or products (such as commercial refrigeration systems) containing
ozone-depleting substances. As explained below, there are hundreds of thousands of
these systems containing ozone-depleting substances in operation today—such
systems are the subject of this case. After the effective dates, manufacturers making
products with HFCs would have to shift to safer alternatives. Mexzchen, 866 F.3d at
457. Also after the effective dates, entities using equipment or products containing
ozone-depleting substances could no longer replace them with equipment or products
containing HFCs. Id. After that point, such entities may replace systems using ozone-
depleting substances only with equipment or products containing safer alternatives.
As described further below, znfra p. 17, these restrictions on current users of ozone-

depleting substances were poised to prevent significant amounts of HFC emissions.
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III. The Mexichem Decision

HFC manufacturers Mexichem Fluor, Inc. and Arkema Inc. petitioned for
review of the 2015 Rule, alleging that EPA exceeded its statutory authority and acted
arbitrarily in changing the listing status of HECs. Mexzcherz, 866 F.3d at 456. NRDC
and two manufacturers of HFC alternatives, Honeywell International Inc.
(Honeywell) and The Chemours Company FC, LLC (Chemours), intervened in
support of EPA. Id. at 453.

The panel held unanimously that Title VI authorized EPA to move a substitute
from the acceptable list to the unacceptable list and that EPA acted reasonably when
it added uses of HFCs to the unacceptable list in the 2015 Rule. Id. at 457, 463-64.
The Court also confirmed EPA’s authority to “bar any manufacturers that still make
products that contain ozone-depleting substances from replacing those ozone-
depleting substances with HFCs.” Id. at 457 (emphasis omitted).

The Mexichen majority, however, determined that Title VI did not allow EPA
to “prohibit manufacturers from making products that contain HFCs if those
manufacturers already replaced ozone-depleting substances with HFCs at a time when
HFCs were listed as safe substitutes.” Id. at 458 (emphasis omitted). Accordingly, the
Court granted the petitions in part and “vacate[d] the 2015 Rule to the extent it

requires manufacturers to replace HFCs with a substitute substance.” Id. at 464.

* Dissenting in part, Judge Wilkins would have upheld the 2015 Rule in its entirety.
866 F.3d at 466-73.

10
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Although the opinion focuses on product manufacturers, its “interpretation of Section
612(c) applies to any regulated parties that must replace ozone-depleting substances
within the timelines specified by Title VI.” Id. at 457 n.1.

On October 9, 2018, the Supreme Court denied NRDC’s and Honeywell and
Chemours’ petitions for a writ of certiorari challenging the holding that EPA lacks
authority to regulate current users of HFCs. Honeywell Int’l Inc. v. Mexichem Flnor Inc.,
No. 17-1703, 2018 WL 3127416 (U.S. Oct. 9, 2018); NRDC v. Mexichem Finor, Inc.,
No. 18-2, 2018 WL 3210813 (U.S. Oct. 9, 2018). Nothing in the Court’s disposition
affects Mexichens’s holding that EPA properly prohibited entities from replacing
ozone-depleting substances with HFCs—the subject of this case.

IV.  Guidance Suspending the 2015 Rule’s HFC Listings

In early 2018, after the mandate issued in Mexicherz, NRDC, Honeywell, and
Chemours learned that EPA was considering taking action that would affect the
tuture of the 2015 Rule. They urged EPA to limit any action or guidance to the
narrow scope of Mexzchens’s partial vacatur. They explained that any broader action
would constitute an amendment to the 2015 Rule and require notice-and-comment
rulemaking. Letter from David D. Doniger et al., NRDC, to Matt Leopold, EPA
General Counsel, and William Wehrum, Ass. Admin. of EPA Office of Air &
Radiation 1-2 (Mar. 6, 2018) (JA __) [hereinafter NRDC Letter]; Letter from Jonathan
S. Martel, Counsel for Honeywell, and Thomas A. Lorenzen, Counsel for Chemours,

to Matt Leopold, EPA General Counsel, and William Wehrum, Ass. Admin. of EPA

11
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Office of Air & Radiation 2-3 (Feb. 7, 2018) (JA __) [hereinafter Honeywell &
Chemours Lettet].

EPA did not heed that advice. On April 27, 2018, EPA published the
“guidance” at issue in this case, indefinitely suspending the application of all of the
HFC prohibitions in the 2015 Rule to any entity, including businesses still operating
equipment using ozone-depleting chemicals. 83 Fed. Reg. at 18,431, 18,434-35 (JA
_). EPA acknowledged that Mexicherz “rejected the arbitrary and capricious
challenges” to the 2015 Rule and that the Court’s vacatur was “partial.” Id. at 18,434-
35 (JA __). Nevertheless, EPA declared that it “will implement the court’s vacatur by
treating it as striking the HFC listing changes in the 2015 Rule 7 their entirety.” 1d. at
18,435 (emphasis added) (JA _). EPA thereby converted the partial vacatur into a
complete vacatur, and it did so without notice and comment.

Had EPA provided opportunity for public comment, NRDC would have called
the agency’s attention to its own data showing that more than 300,000 commercial
refrigeration systems used in supermarkets, convenience stores, and other food retail,
storage, and processing facilities across the country still use ozone-depleting
chemicals. Hillbrand Decl. 9 11-14. Mexichem attirmed the 2015 Rule’s prohibition
barring these users from switching to equipment that uses HFCs. 866 F.3d at 457,
460. EPA’s suspension of that prohibition will cause a substantial additional amount
of destructive HFC emissions, with significant adverse consequences for human

health and the environment. Hillbrand Decl. § 7, 18-19; Knowlton Decl. 9 15, 30.

12
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When it suspended the HFC listings, EPA did not even mention, let alone analyze,
the harms from these additional emissions.

EPA stated only that the blanket suspension was needed to “dispel confusion”
created by Mexichen and to “provide regulatory certainty.” 83 Fed. Reg. at 18,432 (JA
_). According to EPA, Mexichen created confusion by drawing distinctions that the
2015 Rule did not. Id. at 18,434-35 (JA __). For instance, unlike the 2015 Rule,
Mexcichem distinguished between users of ozone-depleting substances and users of
HFCs. Id. at 18,435 (JA __); 866 F.3d at 460. Additionally, the 2015 Rule does not
specify at what moment a manufacturer or an end-user has “replaced” ozone-
depleting substances with a substitute and thus, under Mexichen, is no longer subject

to EPA’s Title VI authority. 83 Fed. Reg. at 18,435 (JA __); 866 F.3d at 458-59.

Despite the fact that Mexicherz upheld the 2015 Rule’s HFC prohibitions with
respect to users of ozone-depleting substances, EPA concluded that it could not apply
the partially vacated 2015 Rule without rewriting it. 83 Fed. Reg. at 18,435 (JA _).
Such revisions, EPA acknowledged, would require notice-and-comment rulemaking.
Id. Nonetheless, EPA suspended the Rule’s HFC listings in their entirety, asserting
without evidence that regulated businesses simply could not wait for normal notice
and comment procedures to run their course. Id.

EPA did not consider any more tailored measures it could have taken without
notice-and-comment rulemaking to clarify the application of the 2015 Rule in light of

Mexcichem. See Honeywell & Chemours Letter at 3 (JA __) (“[A]ny near term guidance

13
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EPA issues should be limited to advising the regulated community, consistent with
the court’s order, that manufacturers currently making products with non-ozone-
depleting chemicals are relieved of the prohibition against using HFCs listed as
unacceptable in the July 2015 SNAP rule.”). For example, the Guidance does not
discuss the option of implementing the partial vacatur by issuing an interpretive rule
or dealing with questions of applicability on a case-by-case basis in response to
inquiries from regulated entities.

The Guidance states that the suspension will remain in place indefinitely,
pending a future rulemaking on no specific schedule. 83 Fed. Reg. at 18,435. EPA has
yet to issue even a proposal.

SUMMARY OF THE ARGUMENT

In issuing the Guidance, EPA violated the Clean Air Act in two ways, either of
which is grounds for vacatur.

First, EPA indefinitely suspended valid portions of the 2015 Rule without
providing notice or an opportunity for comment. “[D]elaying [a] rule’s effective date”
is “tantamount to amending or revoking [the| rule.” Clean Air Council v. Pruitt, 862
F.3d 1, 6 (D.C. Cir. 2017). An agency cannot amend or revoke a rule without first
going through notice and comment. 5 U.S.C. §§ 551(5), 553(b). Therefore, EPA was
required to engage in notice-and-comment rulemaking before suspending portions of

the 2015 Rule upheld by this Court. See 42 U.S.C. § 7607(d)(1)(D), (d)(2)-(6).

14
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Second, the Guidance is arbitrary and capricious because EPA did not give a
“reasoned explanation” for indefinitely suspending the 2015 Rule’s HFC listings. See
Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016). The Guidance will
cause significant additional emissions of HFCs, potent greenhouse gases that EPA has
determined present risks to health and the environment. EPA did not even mention,
let alone weigh, these negative consequences of its action. The agency’s failure to
explain why the suspension’s purported benefits to industry outweigh its health and
environmental harms renders the Guidance arbitrary and capricious. 42 U.S.C.

§ 7607(d)(9)(A).

The Court should vacate the Guidance and thereby restore duly promulgated
restrictions affirmed by this Court on replacing ozone-depleting substances with
HFCs.

STANDING

An organization has standing to sue on behalf of its members when: (1) the
interests at stake are germane to the organization’s purpose; (2) the lawsuit does not
require participation of individual members; and (3) the organization’s members
would have standing to sue in their own right. Friends of the Earth, Inc. v. Laidlaw Envtl.
Servs. (I0C), Ine., 528 U.S. 167, 181 (2000).

NRDC satisfies this test. NRDC is committed to reducing emissions of
greenhouse gases to protect the health of its members and prevent the most

devastating effects of climate change on humans and the environment. Hillbrand

15
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Decl. §] 6; Declaration of Gina Trujillo 9 5-7. NRDC has long been engaged in the
administration and defense of multiple aspects of Title VI of the Clean Air Act,
including the Safe Alternatives Program. Hillbrand Decl. § 6. NRDC has also worked
on multiple fronts to reduce HFC pollution, including by intervening in Mexichern and
a related case, Mexichern Fluor, Inc. v. EPA, D.C. Cir. Nos. 17-1024, 17-1030. See 7.
Neither the claims asserted, nor the relief requested in this case, require the
participation of individual members, and NRDC does not seek individualized relief.
See Laidlaw, 528 U.S. at 181. Finally, many of NRDC’s members would have standing
to sue in their own right because they are suffering an “injury in fact” that is “fairly
traceable” to the Guidance and would “likely be redressed by a favorable decision.”
Id. at 180-81.

Injury in fact. NRDC has standing to oppose the weakening of pollution-
reduction programs when the regulatory change harms its members. See, e.g., NRDC ».
EPA, 755 F.3d 1010, 1016-17 (D.C. Cir. 2014); NRDC». EPA, 643 F.3d 311, 317-19
(D.C. Cir. 2011); NRDC'». EPA, 489 F.3d 1364, 1370-71 (D.C. Cir. 2007). By
suspending valid portions of the 2015 Rule, the Guidance harms NRDC’s members
by significantly increasing HFC emissions that contribute to more severe impacts of
climate change. Cf. NRDC ». EPA, 464 F.3d 1, 7 (D.C. Cir. 2000) (finding that
additional emissions of ozone-depleting substances, which mix throughout Earth’s
atmosphere, injured NRDC members by increasing health risks). By indefinitely

suspending portions of the 2015 Rule affirmed in Mexichern, the Guidance allows
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current users of hundreds of thousands of commercial refrigeration systems that use
ozone-depleting chemicals to replace that equipment with new equipment using
HFCs. Hillbrand Decl. 9 11-14. In the absence of the 2015 Rule’s restrictions, users
will likely elect to replace these aging units with HFC-containing equipment because
HFCs are typically the lowest-cost refrigerant option. Id. ] 15.

Because this HFC-containing equipment will leak HFCs during ordinary
operations, servicing, and eventual disposal, HFC emissions will rise predictably and
certainly in proportion to the additional adoption of such equipment. Id. 9 16. Based
on EPA data, NRDC estimates that, for each year that the valid portions of the 2015
Rule remain suspended, HFC emissions will increase by the equivalent of 83 million
metric tons of carbon dioxide—more than the annual carbon dioxide emissions of 20
average U.S. coal-fired power plants. Id. 9 7, 18-19.

EPA has found that HFC emissions exacerbate climate change and thus
endanger human health and the environment. 74 Fed. Reg. at 66,497; see also 80 Fed.
Reg. at 42,879 (JA __) (describing rapidly rising rates of HFC emissions and their
extreme potency as greenhouse gases). EPA also determined that, for the end uses
addressed by the 2015 Rule, the clim