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INTRODUCTION 

For decades, the federal government recognized that the Migratory Bird 

Treaty Act (the Act or MBTA) applies to industrial activities, like oil and gas 

development, that directly and foreseeably kill birds. Consistent with the Act’s 

singular purpose of protecting migratory birds, its application to “incidental take” 

prompted companies to take reasonable measures to avoid unnecessary bird 

deaths—by, for example, covering oil waste pits with nets or installing flashing 

lights on towers. These measures saved millions of birds that otherwise would have 

drowned in oil or died in preventable collisions. 

In December 2017, however, Defendant Daniel Jorjani issued a binding legal 

opinion that exempts all incidental take from the Act’s reach. Breaking sharply 

with past practice, the Jorjani Opinion reinterprets the Act as applying only to 

activities that “have as their purpose” the killing of birds, such as hunting or 

poaching. This new interpretation excludes industrial activities that kill large 

numbers of birds, and thus allows companies to engage in such activities without 

fear of liability. As Defendants intended, many companies are now doing just that. 

The Jorjani Opinion is unlawful. It violates the plain text and protective 

purpose of the Act, which prohibits the killing of migratory birds “at any time, by 

any means or in any manner.” 16 U.S.C. § 703(a). It also contradicts settled Second 

Circuit precedent. See United States v. FMC Corp., 572 F.2d 902 (2d Cir. 1978) 

(pesticide manufacturer liable for poisoning birds in uncovered wastewater pond). 

Rather than defend the Jorjani Opinion’s merits, then, Defendants try to 

avoid this Court’s review by “[f]iring nearly all the arrows in [their] jurisdictional 
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quiver”—contesting standing, finality, and ripeness. NRDC v. EPA, 643 F.3d 311, 

313 (D.C. Cir. 2011). As explained in detail below, “all three arrows miss their 

target.” Id. Defendants’ motion to dismiss should be denied. 

BACKGROUND 

Congress enacted the MBTA one hundred years ago to implement a treaty 

between the United States and Canada that sought to ensure the preservation of 

migratory birds. See Complaint (Compl.) ¶¶ 18-19, ECF No. 1. Congress 

subsequently incorporated into the Act similar treaties with Mexico, Japan, and 

Russia. Id. ¶ 22. The Act implements these treaties and protects migratory birds 

through an “expansive” statutory prohibition, Andrus v. Allard, 444 U.S. 51, 59-60 

(1979), which provides that, unless permitted by regulation, it “shall be unlawful at 

any time, by any means or in any manner, to pursue, hunt, take, capture [or] kill 

. . . any migratory bird.” 16 U.S.C. § 703(a). The Act now covers more than 1,000 

bird species found throughout the United States. 50 C.F.R. § 10.13; Compl. ¶ 23. 

Defendants U.S. Department of the Interior and U.S. Fish and Wildlife 

Service (the agencies) long recognized that the Act’s expansive statutory language 

encompasses incidental take—i.e., activities that directly and foreseeably kill birds, 

whether or not that is the actor’s purpose. Compl. ¶¶ 27-33, 40-46. The Second 

Circuit has affirmed this interpretation. See FMC Corp., 572 F.2d at 905-08. As has 

Congress, which enacted several other laws that reaffirm the Act’s application to 

incidental take. Compl. ¶¶ 35-39. Canada, too, has confirmed its understanding that 

the underlying treaty applies to such activities. Id. ¶ 34. 
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Consistent with its protective purpose, the Act’s application to incidental take 

has provided enormous conservation benefits, prompting companies to implement 

measures that have avoided killing millions of migratory birds. Id. ¶¶ 3, 44, 64, 67. 

It also resulted in over $100 million in penalties paid for egregious acts of incidental 

take, like the Deepwater Horizon and Exxon Valdez oil spills. Id. ¶ 30. Many of 

these penalties funded important waterfowl habitat restoration projects. Id. ¶ 31.  

Shortly after President Trump took office, however, the administration 

announced that it was reconsidering the agencies’ longstanding MBTA 

interpretation as part of a broader effort to relieve regulatory burdens on the oil and 

gas industry. Id. ¶¶ 47-48. Oil and gas representatives also lobbied Defendants 

during this time to conclude the Act does not apply to incidental take. Id. ¶¶ 49-50.  

On December 22, 2017, Defendants issued a binding legal opinion that 

reversed the agencies’ longstanding interpretation. Id. ¶ 51; see also Declaration of 

Andrew Krause (Krause Decl.), Ex. A, ECF No. 28-1 (Jorjani Op.). The Opinion 

asserted publicly that the Act “appl[ies] only to affirmative actions that have as 

their purpose the taking or killing of migratory birds,” such as “hunting and 

poaching.” Compl. ¶ 51. As a formal opinion ostensibly signed by the Solicitor of the 

Interior, the Jorjani Opinion is a “final legal interpretation[]” that “shall be binding” 

on the agencies. Id. ¶¶ 53-54. Accordingly, the agencies announced that they no 

longer have authority to regulate incidental take under the Act. Id. ¶¶ 55-61. 

The Jorjani Opinion thus immediately altered the MBTA legal regime by 

providing a safe harbor for companies to engage in activities that directly and 
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foreseeably kill birds. Id. ¶ 63.	It	eliminated industry’s primary incentive to avoid 

preventable bird deaths; indeed, some oil and gas companies have already relied on 

the Opinion to undertake previously prohibited activities. Id. ¶ 5. Many birds will 

die as a result, subjecting vulnerable species to a greater risk of extinction. Id. ¶ 69. 

Former high-ranking agency officials have sharply criticized the Jorjani 

Opinion and expressed concern about its adverse effects on migratory birds. Id. 

¶¶ 6, 62-64. They explained that its “new, contrived legal standard . . . creates a 

huge loophole in the MBTA,” and “needlessly undermines” the agencies’ prior 

successes in preventing unnecessary incidental take. Id. ¶ 6. 

Plaintiffs Natural Resources Defense Council (NRDC) and National Wildlife 

Federation (NWF)—as well as eight states and four other wildlife conservation 

organizations—have challenged the Jorjani Opinion in this Court because it 

misconstrues the Act and will result in many bird deaths that otherwise would have 

been avoided. See Compl. ¶¶ 77-81; States’ Compl. ¶¶ 42-46, New York v. U.S. Dep’t 

of the Interior, No. 1:18-cv-8084 (VEC), ECF No. 6; Audubon Compl. ¶¶ 72-79, Nat’l 

Audubon Soc’y v. U.S. Dep’t of the Interior, No. 1:18-cv-4601 (VEC), ECF No. 1.1 

Defendants now seek to dismiss all three complaints, contesting standing, 

finality, and ripeness. Defs.’ Mem. in Supp. of Mots. to Dismiss (Defs.’ Br.), ECF No. 

27. Each of Defendants’ arguments fails. 

                                                            
1 Throughout this brief, to minimize repetition where possible, Plaintiffs have 
incorporated by reference the opposition brief submitted by plaintiffs in the related 
Audubon case. See Audubon Pls.’ Opp. to Defs.’ Mot. to Dismiss (Audubon Br.), Nat’l 
Audubon Soc’y v. U.S. Dep’t of the Interior, No. 1:18-cv-4601 (VEC), ECF No. 34. 
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ARGUMENT 

I. Plaintiffs have standing to challenge the Jorjani Opinion 

Plaintiffs have alleged facts sufficient to support standing at this early stage 

of the litigation. As alleged in the complaint, the Jorjani Opinion had the 

immediate, intended effect of lifting regulatory restrictions on activities that 

regularly kill migratory birds. Compl. ¶¶ 47-64. The resulting bird deaths harm 

Plaintiffs and their members who engage in recreational birdwatching, scientific 

research, and bird conservation. Id. ¶¶ 65-75. 

Where, as here, a Rule 12(b)(1) motion raises a facial challenge to standing, 

the court accepts the complaint’s allegations as true and determines only whether 

they “plausibly suggest that the plaintiff has standing,” “drawing all reasonable 

inferences in favor of the plaintiff.” John v. Whole Foods Mkt. Grp., 858 F.3d 732, 

736 (2d Cir. 2017) (quotation and alterations omitted); accord Bldg. & Const. Trades 

Council v. Downtown Dev., Inc., 448 F.3d 138, 144 (2d Cir. 2006). Thus, while a 

plaintiff at the summary judgment phase “must set forth by affidavit or other 

evidence specific facts” to support standing, “at the pleading stage, general factual 

allegations of injury resulting from the defendant’s conduct may suffice.” Bennett v. 

Spear, 520 U.S. 154, 168 (1997) (quotation marks and alteration omitted). 

Defendants therefore err by relying on summary judgment cases to suggest 

that standing must “appear[] affirmatively from the record,” Defs.’ Br. 10 (quoting 

Renne v. Geary, 501 U.S. 312, 316 (1991)), or that it is “incumbent on the plaintiff” 

to make some sort of “stringent showing,” Defs.’ Br. 22 (citing Lujan v. Defs. of 
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Wildlife, 504 U.S. 555, 561-62 (1992)); see also id. at 25 (suggesting it is “incumbent 

on Plaintiffs” to “offer ‘formidable evidence’” (citation omitted)). Here, Plaintiffs 

“bear[] no evidentiary burden.” John, 858 F.3d at 736. And, as explained below, 

Plaintiffs’ allegations easily “clear[] the low bar to establish their standing at the 

pleading stage.” Attias v. CareFirst, Inc., 865 F.3d 620, 622 (D.C. Cir. 2017). 

 A. Plaintiffs have plausibly alleged injury in fact 

Plaintiffs “undoubtedly have alleged a sufficient ‘injury in fact’” because their 

complaint plausibly alleges a substantial risk that the bird “watching and studying 

of their members will be adversely affected by” an increased killing of birds. Japan 

Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 230 n.4 (1986); accord Am. Bird 

Conservancy, Inc. v. FCC, 516 F.3d 1027, 1031 (D.C. Cir. 2008) (incidental take 

injured members who “engage in recreational birdwatching and research on birds”). 

As alleged in the complaint, the MBTA’s regulation of incidental take 

“provided important protections for millions of birds that otherwise would have 

been killed” by activities and infrastructure like oil and gas development and 

communication towers. Compl. ¶ 3. The Act prompted industry actors to “reduce 

their impacts on birds” by, for example, covering their oil waste pits with nets or 

installing flashing lights on towers to deter approaching birds and prevent deadly 

collisions. Id. But the Jorjani Opinion, by stripping the agencies of regulatory 

authority over incidental take, eliminates industry’s incentive to implement such 

measures. The Opinion “forecloses a broad suite of migratory bird protections,” id. 
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¶ 5, and “creates a huge loophole in the MBTA, allowing companies to engage in 

activities that routinely kill migratory birds,” id. ¶ 63. 

The Jorjani Opinion will, accordingly, “result in the death of many birds that 

otherwise would have been avoided, and it will subject certain species to greater 

risk of becoming threatened or endangered.” Id. ¶ 69. This harms Plaintiffs’ 

members’ interests in viewing and studying birds by creating a substantial risk that 

they will observe fewer birds—or no longer see some species at all. Id. ¶¶ 65-70. 

Plaintiffs have therefore “plausibly allege[d]” that their members “face a 

substantial risk” of harm from increased incidental take of birds. Attias, 865 F.3d at 

627 (emphasis omitted). Defendants’ contention that this injury is too “speculative,” 

Defs.’ Br. 17-19, relies on the false premise that a threatened injury “must be 

certainly impending,” id. at 12 (citation omitted). But the Supreme Court has 

clarified that a plaintiff need only allege a “substantial risk that the harm will 

occur.” Susan B. Anthony List v. Driehaus, 573 U.S. 149, 158 (2014) (emphasis 

added) (quotation marks omitted); see Attias, 865 F.3d at 626-27; Chevron Corp. v. 

Donziger, 833 F.3d 74, 121 (2d Cir. 2016). And here, it is a “hardly-speculative 

exercise in naked capitalism” to predict that companies will “take advantage” of the 

Jorjani Opinion to no longer spend money implementing measures that otherwise 

would have protected birds. NRDC v. EPA, 755 F.3d 1010, 1017 (D.C. Cir. 2014) 

(citation omitted). Indeed, relieving regulatory inhibitions on oil and gas 

development was a stated purpose of the Opinion. See Compl. ¶¶ 48-52; Audubon 

Br. 18-19; League of Conservation Voters v. Trump, 303 F. Supp. 3d 985, 997-99 (D. 
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Alaska 2018). And companies have already relied on the Opinion to “engage in 

previously prohibited activities that kill migratory birds.” Compl. ¶ 5; id. ¶ 59.2 

Plaintiffs also plausibly allege that their members are personally affected by 

these increased bird deaths because they “reside and recreate in areas” where, as a 

result of the Jorjani Opinion, fewer birds will now appear. Id. ¶¶ 65-70. Defendants 

briefly argue that the complaint does not “specify where these harms are likely to 

occur.” Defs.’ Br. 18. But they base this argument on a case analyzing whether 

“affidavits” contained the “specific facts” necessary to satisfy standing “at the 

summary judgment stage.” Lujan, 504 U.S. at 563-64, 566. “At the pleading stage,” 

by contrast, “general factual allegations of injury” suffice, as courts “presum[e] that 

general allegations embrace those specific facts that are necessary to support the 

claim.” Id. at 561 (quotation marks omitted); accord Audubon Br. 13-14, 16-17. 

Given Plaintiffs’ allegations—and the Jorjani Opinion’s sweeping, nationwide 

exemption for incidental take of more than a thousand different bird species that 

                                                            
2 Defendants misconstrue the pleading standard when they assert that one example 
of such activity—clearing trees to construct a natural gas pipeline during birds’ 
active nesting season—does not “provid[e] evidence” of harm. Defs.’ Br. 18. As noted 
above, supra 6, Plaintiffs bear “no evidentiary burden at the pleading stage.” John, 
858 F.3d at 736. Regardless, Defendants recognize that there “may be impacts to 
some birds” from the tree clearing during the nesting season, Krause Decl., Ex. C at 
2, ECF No. 28-3, which had been prohibited when Defendants (properly) construed 
the Act as applying to incidental take, Compl. ¶ 59. Nor is it relevant that this tree 
clearing occurred in Pennsylvania, rather than New York. See Defs.’ Br. 18 n.8, 33. 
Venue is proper in this district, where Plaintiff NRDC maintains its principal place 
of business. 28 U.S.C. § 1391(c)(2); Compl. ¶ 11. NRDC members who are injured by 
the Jorjani Opinion need not separately reside here. See, e.g., NRDC v. FDA, 710 
F.3d 71, 76-85 (2d Cir. 2013) (finding standing based on increased risk of harm to 
NRDC member in Florida). 
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traverse the country—“it is easy to presume specific facts under which [Plaintiffs’ 

members] will be injured.” Bennett, 520 U.S. at 168; see League of Conservation 

Voters, 303 F. Supp. 3d. at 999-1000 (“the degree of geographic specificity required 

[for standing] depends on the size of the area that is impacted by the government’s 

action”). Because this harm is at least “plausible,” especially when “all reasonable 

inferences” are drawn in Plaintiffs’ favor, the complaint “satisfies the ‘low threshold’ 

required to plead injury in fact.” John, 858 F.3d at 737-38. 

Thus, Plaintiffs have “alleged sufficient injury to the aesthetic, recreational, 

and scientific interests of [their] members” to support their associational standing. 

Nat’l Audubon Soc’y, Inc. v. Davis, 307 F.3d 835, 849 (9th Cir.), amended by 312 

F.3d 416 (9th Cir. 2002). Migratory bird conservation is also germane to their 

purposes, Compl. ¶¶ 12-13, and neither the claim asserted nor relief sought requires 

individualized proof. See Bldg. & Constr. Trades, 448 F.3d at 147-50.3 

                                                            
3 Because Plaintiffs have adequately alleged associational standing, the Court need 
not consider their organizational standing. But should the Court do so, Plaintiffs 
have plausibly alleged that the Jorjani Opinion “perceptibly impaired” their bird 
conservation work by “increas[ing] [the] difficulty” of developing and implementing 
industry conservation measures. Centro de la Comunidad Hispana de Locust Valley 
v. Town of Oyster Bay, 868 F.3d 104, 110 (2d Cir. 2017); Compl. ¶¶ 65-69, 71-73. 
And, as another independent basis for organizational standing, Plaintiffs alleged 
that the Opinion forced them to divert “significant resources” toward different 
conservation efforts, including “more resource-intensive advocacy at the state and 
local level.” Compl. ¶¶ 73-74. Defendants mistakenly disregard this diversion 
because Plaintiffs are committed to bird conservation work. Compare Defs.’ Br. 14-
15, with Brooklyn Ctr. for Indep. of the Disabled v. Bloomberg, 290 F.R.D. 409, 417 
(S.D.N.Y. 2012) (rejecting similar argument and finding standing where diverted 
resources still support organization’s mission). But the diverted resources constitute 
a “perceptible opportunity cost” because they otherwise “could [have] be[en] spent 
on other,” more productive, efforts. Nnebe v. Daus, 644 F.3d 147, 157 (2d Cir. 2011). 
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B. Plaintiffs’ injuries are fairly traceable to the Jorjani Opinion 

Plaintiffs have also “plausibly alleged” that these harms are “fairly traceable” 

to the Jorjani Opinion. Carter v. HealthPort Techs., LLC, 822 F.3d 47, 59 (2d Cir. 

2016); see id. at 55 (traceability “does not create an onerous standard,” and is “lower 

than” proximate causation). Indeed, traceability is satisfied here for the same 

reasons as in Bennett v. Spear. There, as here, the challenged action removed 

incidental take liability—albeit under the Endangered Species Act (ESA), rather 

than the MBTA—for activities that allegedly harmed the plaintiff. 520 U.S. at 168-

71. The Supreme Court found that the alleged injury was “fairly traceable” to the 

challenged action because that action had a “coercive effect” on the parties who 

undertook the harmful activities. Id. at 169. Here, as in Bennett, Defendants are 

“keenly aware” of their action’s coercive effect, id. at 170—the Jorjani Opinion 

“begins by,” id., describing incidental take liability as a “sword of Damocles” that 

“inhibits” activity which threatens birds, Jorjani Op. at 1-2. Plaintiffs’ harm is thus 

“fairly traceable” to the Jorjani Opinion because, as in Bennett, it “alters the legal 

regime” by eliminating take liability for the harmful activities. 520 U.S. at 168-71. 

In fact, it is “well-established” that traceability is satisfied where the 

challenged agency action authorizes harmful activities that “would allegedly be 

illegal otherwise.” NRDC v. EPA, 755 F.3d at 1017; see Animal Legal Def. Fund, 

Inc. v. Glickman (ALDF), 154 F.3d 426, 440-43 (D.C. Cir. 1998) (en banc). 

Defendants’ contention to the contrary—that the incidental take which harms 

Plaintiffs’ members “result[s] from the conduct of [third] parties,” Defs.’ Br. 21—
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“wrongly equates injury ‘fairly traceable’ to the defendant with injury as to which 

the defendant’s actions are the very last step in the chain of causation.” Bennett, 

520 U.S. at 168-69. A plaintiff’s injury “need not be ‘directly’ attributable to a 

defendant” in order to be “fairly traceable.” Carter, 822 F.3d at 59. And here, the 

“removal” of incidental take liability under the Act “easily satisfies” the standard. 

NRDC v. NHTSA, 894 F.3d 95, 104-05 (2d Cir. 2018); accord Audubon Br. 23. 

C. A favorable decision would likely redress at least some injuries 

Plaintiffs have also plausibly alleged redressability, for many of the same 

reasons. See Compl. ¶ 75; Sierra Club v. Jewell, 764 F.3d 1, 8 (D.C. Cir. 2014) 

(traceability and redressability are typically “two sides of a causation coin”). 

In cases like this, where a plaintiff challenges agency action that authorizes 

otherwise illegal activities that harm the plaintiff, “a favorable decision would 

redress the plaintiff’s injury” because third parties could no longer engage in those 

harmful activities “without violating the law.” Nat’l Wrestling Coaches Ass’n v. Dep’t 

of Educ., 366 F.3d 930, 940 (D.C. Cir. 2004). Moreover, because Plaintiffs’ sole claim 

here is that the Jorjani Opinion substantively misconstrues the MBTA, Compl. 

¶¶ 76-81, a favorable decision by this Court would “effectively repudiat[e]” its 

interpretation and clarify that unauthorized incidental take does, in fact, violate the 

Act. Scenic Am., Inc. v. U.S. Dep’t of Transp., 836 F.3d 42, 55 (D.C. Cir. 2016). 

Vacating the Opinion’s “misinterpretation of the statute” would thus “satisfy the 

redressability requirement” by restoring the Act’s “deterrent effect.” Int’l Union, 

United Auto., Aerospace & Agric. Implement Workers of Am. v. Brock, 783 F.2d 237, 

247 & n.14 (D.C. Cir. 1986). Third parties could “preclude redress” only by taking 
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the “extraordinary measure” of ignoring this Court’s decision and “continuing their 

injurious conduct in violation of the law.” Nat’l Wrestling Coaches, 366 F.3d at 941. 

Defendants therefore err by relying on an entirely different “category of 

cases,” id., where a favorable decision would not determine the legality of harmful 

third-party conduct. See Defs.’ Br. 24-27 (citing, e.g., Town of Babylon v. Fed. Hous. 

Fin. Agency, 699 F.3d 221 (2d Cir. 2012); Simon v. E. Ky. Welfare Rights Org., 426 

U.S. 26 (1976); Burton v. Cent. Interstate Low-Level Radioactive Waste Compact 

Comm’n, 23 F.3d 208 (8th Cir. 1994)). Those cases are “substantially different” than 

the situation here, where “the relief sought by [Plaintiffs] would make the injurious 

conduct of third parties . . . illegal.” Int’l Ladies’ Garment Workers’ Union v. 

Donovan, 722 F.2d 795, 811 (D.C. Cir. 1983). 

Caselaw also “soundly reject[s]” Defendants’ argument (at Defs.’ Br. 23) that 

redressability turns on whether they will “actually enforce” the MBTA against third 

parties. ALDF, 154 F.3d at 443-44. The Supreme Court has made clear that where 

plaintiffs challenge an agency’s misinterpretation of the law, redressability is not 

foreclosed by the agency’s potential ability to exercise prosecutorial discretion on 

remand. See FEC v. Akins, 524 U.S. 11, 25 (1998). Defendants’ reliance on Heckler 

v. Chaney, 470 U.S. 821 (1985), is therefore misplaced, as that case is “inapplicable” 

where, as here, the plaintiff “does not contest a particular enforcement decision,” 

but rather “raises a facial challenge to the [agency’s] statutory interpretation.” Nat’l 

Wildlife Fed’n v. EPA, 980 F.2d 765, 773 (D.C. Cir. 1992); accord Mont. Air Chapter 

No. 29 v. FLRA, 898 F.2d 753, 756 (9th Cir. 1990); Audubon Br. 25 & n.13. Thus, 
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just as a plaintiff would have standing to challenge whether the MBTA protects a 

particular bird species, even if she could not know how the agency would enforce 

those protections on remand, see Hill v. Norton, 275 F.3d 98, 102-03 (D.C. Cir. 

2001), superseded by statute on other grounds, Migratory Bird Treaty Reform Act of 

2004, Pub. L. No. 108-447, § 143, 118 Stat. 3071, Plaintiffs here have standing to 

challenge whether the MBTA protects birds from incidental take. 

Moreover, even if the current administration’s “enforcement priorities” were 

relevant to redressability, Defs.’ Br. 24, a favorable decision likely still would 

prevent some incidental take because vacating the Jorjani Opinion would eliminate 

a potential legal defense for future prosecutions by a subsequent administration. 

See Int’l Union, 783 F.2d at 248 (official agency interpretation of law could “likely be 

used as a defense to any criminal action” for activity that occurred “while the 

interpretation was in force” (citing Model Penal Code § 2.04(3)(b))); accord New York 

v. United Parcel Serv., Inc., No. 15-cv-1136 (KBF), 2016 WL 10672075, at *5 n.8 

(S.D.N.Y. Aug. 23, 2016). If this Court “set aside” the Jorjani Opinion, third parties 

“could no longer point to an authoritative determination by the United States 

government” that purported to allow incidental take. Tozzi v. U.S. Dep’t of Health & 

Human Servs., 271 F.3d 301, 310 (D.C. Cir. 2001). The “practical consequence” of 

that changed “legal status” would “increase . . . the likelihood” that at least some 

companies would take steps to avoid killing birds. Renee v. Duncan, 686 F.3d 1002, 

1013 (9th Cir. 2012) (quoting Utah v. Evans, 536 U.S. 452, 464 (2002)). 
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In short, Plaintiffs “need not demonstrate that there is a ‘guarantee’ that 

their injuries will be redressed by a favorable decision,” id., nor that “a favorable 

decision will relieve [their] every injury,” Donziger, 833 F.3d at 121 (quoting Larson 

v. Valente, 456 U.S. 228, 244 n.15 (1982)); accord Knight First Amendment Inst. v. 

Trump, 302 F. Supp. 3d 541, 561 (S.D.N.Y. 2018). Here, Plaintiffs have plausibly 

alleged that at least some of their injuries will “‘likely’ be redressed” by a favorable 

decision—a standard that is “relatively modest at this stage of the litigation.” 

Bennett, 520 U.S. at 171. “Nothing more is needed to confer standing . . . at the 

pleading stage.” Nat’l Org. for Women, Inc. v. Scheidler, 510 U.S. 249, 256 (1994).4 

II. The Jorjani Opinion is final agency action 

Defendants also seek to evade this Court’s review by arguing that the Jorjani 

Opinion is not “final agency action” under the Administrative Procedure Act (APA). 

See Defs.’ Br. 27-34. They are wrong. The Jorjani Opinion is a definitive, binding 

legal interpretation that consummates the agencies’ decision-making process, and it 

has immediate legal consequences by eliminating MBTA liability for activities that 

directly and foreseeably kill birds. See Bennett, 520 U.S. at 177-78. 

 A. The Opinion consummates the agencies’ decision-making 

The Jorjani Opinion “marks the consummation” of the agencies’ decision-

making because it “comes to a definitive conclusion” on the scope of the MBTA. 

Scenic Am., 836 F.3d at 56; see also, e.g., Sharkey v. Quarantillo, 541 F.3d 75, 89 (2d 

                                                            
4 Were the Court to conclude that the allegations do not suffice for some reason, 
Plaintiffs would respectfully request an opportunity to amend their complaint or to 
supplement it with declarations. Cf. John, 858 F.3d at 735 (“[W]here a complaint is 
dismissed for lack of Article III standing, the dismissal must be without prejudice.”). 
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Cir. 2008) (“an ‘unequivocal statement of the agency’s position’ is sufficient to meet 

the first requisite for final agency action” (quoting Reliable Automatic Sprinkler Co. 

v. Consumer Prod. Safety Comm’n, 324 F.3d 726, 733-34 (D.C. Cir. 2003))). 

Following a ten-month review, Compl. ¶¶ 47-51, and a “further analysis” of 

the issue, the Jorjani Opinion “concludes,” without equivocation, that the MBTA 

does not apply to incidental take. Jorjani Op. at 1-2, 18, 41. Indeed, it purports to 

“permanently” replace the agencies’ prior interpretation. Id. at 1. There is thus 

nothing “tentative or interlocutory” about the Opinion’s interpretation. Bennett, 520 

U.S. at 178; accord New York v. EPA, 350 F. Supp. 2d 429, 435-36 (S.D.N.Y. 2004) 

(Lynch, J.), aff’d sub nom. NRDC v. Johnson, 461 F.3d 164, 172 (2d Cir. 2006). It is 

“unambiguous and devoid of any suggestion that it might be subject to subsequent 

revision.” Her Majesty the Queen in Right of Ont. v. EPA, 912 F.2d 1525, 1532 (D.C. 

Cir. 1990); Ciba-Geigy Corp. v. EPA, 801 F.2d 430, 436-37 (D.C. Cir. 1986). 

In fact, Defendants’ own departmental manual confirms that the Jorjani 

Opinion’s conclusion is a “final legal interpretation[]” of the MBTA that “shall be 

binding” on the agencies. Compl. ¶ 54 (quoting U.S. Dep’t of the Interior, 

Departmental Manual, 209 DM 3.2(11) (Mar. 16, 1992)). And because Defendants 

acknowledge that “Solicitor’s M-Opinions are binding on the [Department] as a 

whole,” Defs.’ Br. 28-29 (quoting Citizens Against Casino Gambling v. Chaudhuri, 

802 F.3d 267, 277 n.8 (2d Cir. 2015)), there is “little doubt” that the Opinion spoke 

for the agencies about their own authority. Her Majesty the Queen, 912 F.2d at 

1532; see Jorjani Op. at 41 (asserting that “we conclude” the MBTA does not apply 
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to incidental take). The Jorjani Opinion thus “qualifies as final agency action” 

because it “binds” the agencies by “definitively interpret[ing]” their authority under 

the Act. NRDC v. EPA, 643 F.3d at 319-20; see CSI Aviation Servs., Inc. v. U.S. 

Dep’t of Transp., 637 F.3d 408, 412 (D.C. Cir. 2011) (finality satisfied where agency 

action “take[s] a ‘definitive’ legal position concerning its statutory authority”).5 

Also relevant is that the agencies have, in fact, treated the Jorjani Opinion as 

a “final and binding determination.” Safari Club Int’l v. Jewell, 842 F.3d 1280, 1289 

(D.C. Cir. 2016) (quoting Franklin v. Massachusetts, 505 U.S. 788, 798 (1992)); see 

Sw. Airlines Co. v. U.S. Dep’t of Transp., 832 F.3d 270, 275 (D.C. Cir. 2016) (finality 

inquiry considers how agency “subsequently treats the challenged action”). As 

detailed in the complaint, the agencies have altered their behavior to conform to the 

Jorjani Opinion’s interpretation. Compl. ¶¶ 55-61. For example, an agency guidance 

memorandum described several “changes to prior practice” that were necessary to 

“ensure consistency with the recently issued M Opinion.” Krause Decl., Ex. B. at 1, 

ECF No. 28-2 (Guidance Mem.). And the agencies have cited the Opinion as the 

basis for allowing companies to engage in previously prohibited activities. Compl. 

¶ 59. The agencies have thus treated the “interpretation[] formulated in the 

                                                            
5 This definitive, binding nature distinguishes M-Opinions from other agency 
counsel memoranda that merely “consist[] of legal advice,” which may or may not be 
“adopted” by the agency. Massachusetts v. EPA, 415 F.3d 50, 54 (D.C. Cir. 
2005), rev’d on other grounds, 549 U.S. 497 (2007); compare Sabella v. United 
States, 863 F. Supp. 1, 5 & n.6 (D.D.C. 1994) (one-page general counsel letter “d[id] 
not . . . bind” agency or “reflect a definitive agency position”), with Cent. Hudson 
Gas & Elec. Corp. v. EPA, 587 F.2d 549, 558-59 (2d Cir. 1978) (general counsel 
opinion is final agency action where it binds agency unless clearly erroneous). 
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document” as “controlling in the field.” U.S. Gypsum Co. v. Muszynski, 161 F. Supp. 

2d 289, 291-92 (S.D.N.Y. 2001) (quoting Appalachian Power Co. v. EPA, 208 F.3d 

1015, 1021 (D.C. Cir. 2000)); see also Nat’l Envtl. Dev. Assoc.’s Clean Air Project v. 

EPA, 752 F.3d 999, 1007 (D.C. Cir. 2014) (“finality” of agency directive “made plain” 

when agency “relied on” it to justify other actions). 

Accordingly, whether or not the Jorjani Opinion carries all the “conventional 

procedural accoutrements of finality,” the agencies’ “own behavior thus belies the 

claim that its interpretation is not final.” Whitman v. Am. Trucking Ass’ns, 531 U.S. 

457, 479 (2001); see U.S. Gypsum Co., 161 F. Supp. 2d at 291-92. 

B. Legal consequences flow from the binding determination 

“The second requirement of the Bennett test is also met, because legal 

consequences flow” from the Jorjani Opinion’s conclusion that the MBTA does not 

apply to incidental take. Salazar v. King, 822 F.3d 61, 82 (2d Cir. 2016). Based on 

the Opinion’s binding interpretation, the agencies will not—indeed, cannot—

regulate incidental take under the MBTA, as they had done for decades before. See, 

e.g., Guidance Mem. at 2 (agencies “will ensure” they do not even “imply[] authority 

under the MBTA to regulate incidental take”); id. at 6 (agencies can no longer 

“pursue[] MBTA claims against companies responsible for oil spills that incidentally 

kill[] or injure[] migratory birds”); see also Tozzi, 271 F.3d at 310 (agency action has 

“legal effect” and is “[r]eviewab[le] under the APA” where it “bind[s]” the agency). 

The Jorjani Opinion thus “alter[s] the legal regime” by eliminating potential 

liability for incidental take—the same legal consequence the Supreme Court 

recognized in Bennett itself. 520 U.S. at 178; see also supra 10. 
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The Supreme Court’s most recent case on finality, U.S. Army Corps of 

Engineers v. Hawkes Co., 136 S. Ct. 1807 (2016), is particularly instructive. There 

the Court explained that an agency decision which precludes agency officials from 

bringing enforcement proceedings under the Clean Water Act is a final agency 

action because limiting a landowner’s “potential liability” constitutes a “‘legal 

consequence[ ]’ satisfying the second Bennett prong.” Id. at 1814. Here too, the 

“definitive nature” of the Jorjani Opinion “gives rise to ‘direct and appreciable legal 

consequences,’” because—by stripping the agencies of authority to regulate 

incidental take—it “limits the potential liability” of third parties. Id.; see also Clean 

Air Council v. Pruitt, 862 F.3d 1, 7 (D.C. Cir. 2017) (agency action is “final” where it 

“eliminates th[e] threat” of enforcement and “relieves regulated parties of liability 

they would otherwise face”). In other words, the Opinion “has a clear legal effect on 

the regulated entities” because it provides them with a “safe harbor” for incidental 

take. Scenic Am., 836 F.3d at 56. It is “therefore a final agency action.” Id.6 

C. The possibility of further proceedings does not render the 
Jorjani Opinion nonfinal 

Against this straightforward analysis, Defendants attempt to portray the 

Jorjani Opinion as nonfinal because the agency will likely take “subsequent actions 

. . . based upon [its] legal interpretation.” Defs.’ Br. 29. Defendants, rightly, do not 

contest that the Opinion constitutes “agency action” under the APA, as that phrase 

“cover[s] comprehensively every manner in which an agency may exercise its 

                                                            
6 Because agency action is final if it has a “legal effect” on regulated entities, Scenic 
Am., 836 F.3d at 56; Clean Air Council, 862 F.3d at 7, it need not also “impose any 
new legal obligations on Plaintiffs,” as Defendants mistakenly suggest, Defs.’ Br. 33. 
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power,” Whitman, 531 U.S. at 478, and “embraces an agency’s interpretation of its 

law,” Int’l Union, 783 F.2d at 248 (quotation marks omitted); see 5 U.S.C. § 551(4), 

(13) (“agency action” includes “an agency statement . . . designed to . . . interpret . . . 

law”). But Defendants appear to suggest that judicial review should await 

“individual decisions regarding criminal enforcement of the MBTA,” Defs.’ Br. 29, 

because, they maintain, “effects will arise only after the M-Opinion is applied by 

Defendants in the course of enforcing the MBTA,” id. at 32.  

Defendants’ contention misapprehends the test for finality and elides the 

Jorjani Opinion’s actual effect. As explained above, the Opinion’s binding conclusion 

precludes enforcement against incidental take. That prior cases interpreting the 

MBTA arose out of incidental take prosecutions (see Defs.’ Br. 30) helps highlight 

the Jorjani Opinion’s legal consequences: Unless the Opinion is reversed, no such 

case would ever arise again. See Audubon Br. 26-27; Int’l Union, 783 F.2d at 250 

(finding finality where challenged “statutory interpretations” would “manifest 

themselves only in the form of repeated decisions not to take enforcement actions”). 

And even if Defendants could point to some other, subsequent reviewable 

agency action,7 that still would not render the Jorjani Opinion any less final. Where, 

as here, “an agency has issued a ‘definitive statement of its position,’” that “action is 

final notwithstanding ‘[t]he possibility of further proceedings in the agency’ on 

                                                            
7 But see Protect Our Cmtys. Found. v. Jewell, 825 F.3d 571, 585-86 (9th Cir. 2016) 
(concluding that plaintiff could not challenge agency decision to permit third-party 
project that would result in take under MBTA); Pub. Emps. for Envtl. Responsibility 
v. Hopper, 827 F.3d 1077, 1088 n.11 (D.C. Cir. 2016) (reserving the question). 
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related issues.” Sharkey, 541 F.3d at 88-89 (quoting Bell v. New Jersey, 461 U.S. 

773, 779-80 (1983)). The test is “not whether there are further administrative 

proceedings available, but rather ‘whether the impact of the order is sufficiently 

“final” to warrant review.’” Friedman v. FAA, 841 F.3d 537, 542 (D.C. Cir. 2016) 

(quoting Envtl. Def. Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 591 (D.C. Cir. 1971)). 

Defendants’ argument is also inconsistent with the “pragmatic” approach the 

Supreme Court has “long taken to finality.” Hawkes Co., 136 S. Ct. at 1815; see also 

Salazar, 822 F.3d at 82. For example, in Frozen Food Express v. United States, the 

Court found an agency order that interpreted the relevant statute to be reviewable, 

even before the agency brought any enforcement action pursuant to that 

interpretation. 351 U.S. 40, 44-45 (1956). Similarly, in Alaska Department of 

Environmental Conservation v. EPA, the Court held that judicial review need not 

wait “unless and until EPA chose to commence an enforcement action,” because the 

challenged compliance orders constituted the agency’s “final position” on the 

question at issue and had both “practical and legal consequences.” 540 U.S. 461, 

482-83 (2004). Here too, the Jorjani Opinion represents the agencies’ final position 

on the MBTA’s application to incidental take, and it has immediate practical and 

legal consequences for protecting birds. See Salazar, 822 F.3d at 82-83.  

Instead, Defendants rely primarily on easily distinguishable cases where the 

challenged actions “ha[d] no legally binding effect.” Reliable, 324 F.3d at 732; see 

Devon Energy Corp. v. Kempthorne, 551 F.3d 1030, 1040 (D.C. Cir. 2008) 

(challenged action did not “come from a source with the authority to bind the 
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agency”); Ctr. for Auto Safety v. NHTSA, 452 F.3d 798, 810 (D.C. Cir. 2006) (same); 

Fund for Animals v. Williams, 391 F. Supp. 2d 132, 138-39 (D.D.C. 2005) 

(challenged plan “does not . . . bind[]” agency officials); Chem. Mfrs. Ass’n v. EPA, 26 

F. Supp. 2d 180, 185-86 (D.D.C. 1998) (same). Nor are Defendants’ other cases—

involving challenges to a proposed rulemaking, Action on Smoking & Health v. Dep’t 

of Labor, 28 F.3d 162, 164-65 (D.C. Cir. 1994), a concededly “interlocutory” ruling, 

DRG Funding Corp. v. Sec’y of Hous. & Urban Dev., 76 F.3d 1212, 1215 (D.C. Cir. 

1996), or an agency budget request, Fund for Animals, Inc. v. Bureau of Land 

Mgmt., 460 F.3d 13, 19 (D.C. Cir. 2006)—any more relevant. 

 Defendants’ reliance on inapposite cases involving Solicitor’s M-Opinions (at 

Defs.’ Br. 29) does not help their cause either, as neither considered whether M-

Opinions may constitute final agency action. They addressed only whether M-

Opinions warranted Chevron deference, see McMaster v. United States, 731 F.3d 

881, 889-92 & n.4 (9th Cir. 2013), or whether an agency policy was arbitrary and 

capricious because it differed from an earlier, already withdrawn M-Opinion, Ctr. 

for Biological Diversity v. Jewell, 248 F. Supp. 3d 946, 954, 958 (D. Ariz. 2017). In 

any event, Plaintiffs do not contend that every M-Opinion is final agency action. 

Sometimes the Solicitor might conclude simply that Interior has some authority, 

leaving to other officials the discretion to exercise that authority. See Hinton v. 

Udall, 364 F.2d 676, 679 (D.C. Cir. 1966). But where an M-Opinion precludes the 

agencies’ regulatory authority, it has direct legal consequences and is final agency 
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action subject to review. See Scenic Am., 836 F.3d at 56 (agency action is final 

where it “withdraws some of the discretion” that agency officials “previously held”). 

Finally, Defendants briefly refer to a proposed forthcoming rulemaking to 

“codify” the Jorjani Opinion (at Defs.’ Br. 34), but they do not explain how that 

renders the Opinion any less final. In fact, it helps demonstrate that finality has 

already been satisfied here. First, the Jorjani Opinion’s definitive interpretation of 

the MBTA has effectively predetermined the outcome of any such rulemaking: 

Because M-Opinions are binding on the agencies, any resulting rule will have to be 

“consistent with [its] legal interpretation.” Chaudhuri, 802 F.3d at 277 n.8.8 Second, 

with or without a rule codifying the interpretation, the legal consequences for 

regulated entities will be the same: The Jorjani Opinion already provides a “safe 

harbor” for incidental take. Hawkes Co., 136 S. Ct. at 1814. 

Therefore, Defendants’ concession that a rule codifying the Jorjani Opinion 

“plainly would amount to a final agency action,” Defs.’ Br. 34, is—effectively—a 

concession that the Opinion is reviewable too. An agency “may not avoid judicial 

review merely by choosing” a certain form in which “to express its definitive position 

on a general question of statutory interpretation.” CSI Aviation, 637 F.3d at 412 

(citation omitted); see De La Mota v. U.S. Dep’t of Educ., No. 02-cv-4276 (LAP), 2003 

WL 21919774, at *8 (S.D.N.Y. Aug. 12, 2003) (the “effect” of an agency action, not 

                                                            
8 The “possibility” that a few high-ranking agency officials can revise an M-Opinion 
is “a common characteristic of agency action, and does not make an otherwise 
definitive decision nonfinal.” Hawkes Co., 136 S. Ct. at 1814; accord Nat’l Envtl. 
Dev. Assoc.’s, 752 F.3d at 1006 (“An agency action may be final even if the agency's 
position is subject to change in the future.” (quotation marks omitted)). 

Case 1:18-cv-04596-VEC   Document 37   Filed 01/11/19   Page 31 of 36



 

23 
 

the “packaging in which it was presented,” is the “determining factor” in finality). 

Similarly, “agencies cannot avoid judicial review of their final actions merely 

because they have opened another docket” to address related matters. Am. Bird 

Conservancy, 516 F.3d at 1031 n.1. That is especially so here, where Defendants 

cannot state when, if ever, a codifying rule might be complete, and where they 

publicly released the Jorjani Opinion more than a year ago with the stated purpose 

to influence industry behavior. See supra 7.9 Courts have “frequently held that an 

agency’s interpretation of its governing statute, with the expectation that regulated 

parties will conform to and rely on this interpretation, is final agency action fit for 

judicial review.” Int’l Union, 783 F.2d at 248; accord Ciba-Geigy, 801 F.2d at 438. 

In short, the possibility of a future codification provides no basis for avoiding 

judicial review. Even if “further proceedings in the agency . . . will be required,” that 

still “does not make the decision [Defendants] did make . . . any less final.” Salazar, 

822 F.3d at 83. “The APA’s finality requirement is satisfied here.” Id. at 82. 

III. Plaintiffs’ pure legal claim is ripe for judicial review 

In a last-ditch attempt to evade review, Defendants argue the case is not ripe. 

Defs.’ Br. 34-36. But Plaintiffs’ claim is constitutionally ripe for the same reasons 

that they have adequately alleged standing. See Nat’l Org. for Marriage, Inc. v. 

Walsh, 714 F.3d 682, 688-89 & n.6 (2d Cir. 2013). And even as to “prudential 

ripeness”—a doctrine that is “in some tension with . . . a federal court’s obligation to 

                                                            
9 Notably, here, unlike the challenged agency action in Sabella, 863 F. Supp. at 5, 
the Jorjani Opinion itself did not refer to any forthcoming rulemaking. See Defs.’ Br. 
34. Instead, the agencies waited almost a full year after issuing the Opinion to 
mention the possibility of a proposed codifying rule. See id. at 9. 
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hear and decide cases within its jurisdiction,” Driehaus, 573 U.S. at 167 (quotation 

marks omitted)—Plaintiffs’ claim satisfies that doctrine, too. 

First, Plaintiffs’ claim is “fit[]” for judicial resolution now, id., because it 

presents a “purely legal question of statutory interpretation,” N.Y. Pub. Interest 

Research Grp. v. Whitman, 321 F.3d 316, 327 (2d Cir. 2003). Where, as here, 

plaintiffs challenge a “definitive statement of the agency’s position” on a “purely 

legal question of statutory interpretation,” judicial review “will not benefit from the 

development of further information; nor will it interfere prematurely with the 

[agency’s] own consideration of the issue.” Her Majesty the Queen, 912 F.2d at 1532-

33; accord Whitman, 531 U.S. at 479. Defendants’ unsupported assertions to the 

contrary (at Defs.’ Br. 36) do not explain what factual development would be 

relevant or how this Court’s review would interfere with agency decision-making. 

The “sole issue presented” in this case is whether the Jorjani Opinion’s 

binding legal interpretation of the MBTA is “inconsistent with the statute.” Int’l 

Union, 783 F.2d at 250. That “is a purely legal question, one that can be answered 

solely by consulting the text, legislative history and judicial interpretations” of the 

Act. Am. Petroleum Inst. v. EPA, 906 F.2d 729, 739 (D.C. Cir. 1990). And because 

the Jorjani Opinion is binding on the agencies, Defendants, “in the course of 

applying” it, will “have [no] occasion to refine its conclusion that [they] lack[] 

statutory authority to regulate” incidental take. Id. Indeed, contrary to Defendants’ 

suggestion otherwise (at Defs.’ Br. 36), the agencies have already applied the 

Opinion and conformed their practices to its binding interpretation. See supra 16. 
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Judicial review would therefore in no way “interfere with the relationship between 

agency officials and counsel” or “inhibit the agency’s exercise of its discretion.” Defs.’ 

Br. 36. The Jorjani Opinion made a “broad pronouncement” that the MBTA simply 

does not apply to incidental take, an unlawful legal interpretation that “goes far 

beyond the facts of any given case.” Int’l Union, 783 F.2d at 250.  

Second, resolving Plaintiffs’ claims now would impose no hardship on 

Defendants. In fact, given the proposed forthcoming rule to codify the Jorjani 

Opinion, Defendants presumably “ha[ve] an interest in knowing sooner, rather than 

later,” whether the Opinion is lawful, even if “it is not the government asking for 

the review.” Mead v. Holder, 766 F. Supp. 2d 16, 27 n.8 (D.D.C. 2011) (quotation 

marks omitted). In contrast, the longer Plaintiffs must wait for a judicial ruling, the 

more their members’ interests in bird watching, research, and conservation will 

continue to suffer. See Ctr. For Biological Diversity v. Kempthorne, 588 F.3d 701, 

708 (9th Cir. 2009) (finding hardship where challenged agency action “authorizes 

incidental take that is contrary to [plaintiffs’] interest”). And the “severity of the 

hardship is underscored” here, where—because the Jorjani Opinion precludes the 

agencies’ regulation of incidental take—it is not clear when, if ever, Plaintiffs will 

have another opportunity for judicial review. Int’l Union, 783 F.2d at 250. 

CONCLUSION 

There is no reason to delay resolving the purely legal statutory interpretation 

question underlying this case. Defendants’ motion to dismiss should be denied. 
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