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INTRODUCTION 

In its rush to approve the permit for Keystone XL, the State Department and 

U.S. Fish and Wildlife Service blatantly disregarded fundamental environmental 

laws. Nothing in the opposition briefs filed by the government or TransCanada 

(collectively, Defendants) explains how the stale environmental reviews at issue 

here, prepared more than three years before the State Department approved the 

cross-border permit, could possibly satisfy the law. Perhaps knowing that their 

merits arguments are lacking, Defendants repeat their claim that the Court does not 

have jurisdiction to decide this case—an argument the Court correctly rejected in 

denying Defendants’ motions to dismiss. The Court should decline Defendants’ 

invitation to reconsider that ruling. Instead, the Court should grant this motion for 

partial summary judgment and vacate the approval of Keystone XL.  

Notably, the State Department and Service completed their environmental 

reviews before one of the fundamental characteristics of the project—its final 

location—was even known. Because of that omission, the agencies never analyzed 

how Keystone XL would affect people and wildlife along the newly approved 

Mainline Alternative route in Nebraska. That plainly violates the National 

Environmental Policy Act (NEPA), the Endangered Species Act (ESA), and the 

Administrative Procedure Act (APA).  
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 In defending the 2014 Environmental Impact Statement (EIS), Defendants 

continue to argue—against all reason—that this massive tar sands pipeline will 

have no effect on our climate because more tar sands will reach the market 

regardless. But that inevitability argument is misleading and contrary to NEPA. 

The State Department cannot escape responsibility for the environmental 

consequences of approving this pipeline simply because there is a global demand 

for oil or because other infrastructure projects may have similar effects. The 

agency also erred by including three “no action alternatives” in the EIS; NEPA 

requires the State Department to evaluate one no action alternative that explains 

what would happen if the agency denied Keystone XL.  

The State Department’s inevitability excuse is especially problematic given 

that it has approval authority over other tar sands pipelines, such as the Alberta 

Clipper pipeline. Defendants admit that the EIS fails to analyze the cumulative 

emissions from Keystone XL and Alberta Clipper, even though the Alberta Clipper 

expansion was foreseeable at the time the State Department completed its review 

for Keystone XL. Instead, they argue that the State Department could defer that 

analysis. Of course, NEPA requires analysis of significant environmental impacts, 

including cumulative impacts, before approval of a project. And Defendants’ 

implication that the State Department would have approved both pipelines 
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regardless, even if true, is legally irrelevant. The State Department still must 

comply with NEPA.  

The 2014 EIS is also unacceptably stale. It contains outdated information 

about oil prices, crude by rail, oil spills, and modeling greenhouse gas emissions. 

While the 2017 Record of Decision (ROD) gives a cursory nod to each of these 

issues, they must be fully analyzed in a supplemental EIS to comply with NEPA. 

For example, oil prices have dropped and remained low for years, contrary to the 

EIS’s prediction that they would stay high. And the amount of tar sands 

transported by rail remains flat (even after the State Department denied Keystone 

XL in 2015), contrary to the EIS’s prediction that train transportation would rise 

exponentially to fill any gaps in pipeline capacity. Defendants’ only response to 

these new facts is to deemphasize their importance. But these were crucial 

assumptions that the State Department relied on to conclude that Keystone XL 

would not affect tar sands development. The State Department must update its EIS 

to reflect these changes.  

The State Department must also supplement the EIS to analyze the Mainline 

Alternative route through Nebraska that was approved by the state’s Public Service 

Commission in November 2017. Defendants argue that there is no responsibility to 

analyze changes made following the federal permit’s approval. But TransCanada 

included that route as an alternative in its application to the Commission in 
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February 2017, before the State Department approved the federal cross-border 

permit. In any case, even though the Commission’s November 2017 decision 

approving the Mainline Alternative came after the federal permit’s issuance, the 

State Department retains continuing authority over the permit. The State 

Department cannot escape its responsibility under NEPA by arguing that it was too 

early to evaluate this route before approval and that it is too late to do so now.  

Defendants have also offered no convincing response to Plaintiffs’ claim 

that the State Department failed to justify its reversal of course after denying the 

permit for Keystone XL in 2015. Instead, Defendants attempt to evade the issue by 

repeating their argument that the national interest decision was committed to 

agency discretion by law. Regardless of whether that is true, it is irrelevant to 

Plaintiffs’ procedural argument that the State Department’s reversal of its decision 

lacked sufficient justification. Defendants also misconstrue Plaintiffs’ claim as a 

“stand-alone” APA claim, but that is similarly incorrect. Plaintiffs’ claim is clearly 

and properly pled under both the APA and NEPA, and Defendants cite no 

authority whatsoever for the proposition that this is improper. Putting aside these 

ill-conceived defenses, Defendants provide no convincing explanation for the State 

Department’s failure to justify its reversal. That is especially notable here, where 

the reversal rests on a record identical to that of the 2015 denial and clearly 

contradicts previous factual findings. 
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Similarly, Defendants’ only response to Plaintiffs’ ESA claims is to 

obfuscate the nature of the claims. Contrary to Defendants’ implications, Plaintiffs 

need not show that this project would jeopardize the existence of the whooping 

crane, interior least tern, or piping plover. Rather, Plaintiffs need only show that 

the agencies’ “not likely to adversely affect” determinations for these species were 

arbitrary or capricious.  

In particular, Defendants’ various arguments about Plaintiffs’ experts’ use of 

the whooping crane sighting and telemetry data are off point. What matters is that 

the agencies did not even consider this critical information about the stopover 

areas these birds rely on during migrations, which is undoubtedly the best available 

science and necessary to ensure cranes will not be adversely affected by the 

project. To the extent Defendants believe the data should have been analyzed 

differently, the agencies are free—and indeed, required—to do so, through formal 

consultation.  

Defendants’ arguments about the proposed conservation measures likewise 

miss the point. Even if bird flight diverters are as effective as Defendants maintain, 

they still do not lower the risk to cranes enough to support a “not likely to 

adversely affect” determination, especially when power lines are the cranes’ 

primary cause of death. The agencies also assert that they are implementing the 

Service’s guidance for power lines, but in reality, they are relying on informal 
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promises from third-party power providers to implement unenforceable, and 

entirely insufficient, conservation measures, the specifics of which will be 

determined at some point in the future. And the agencies failed to properly address 

the increased predation of terns and plovers by raptors perching on new power 

lines, relying on outdated guidance. The agencies’ “not likely to adversely affect” 

determination for these three bird species is unsupported and erroneous.  

The agencies cannot ignore NEPA, the ESA, and the APA simply because 

they wanted to score what they viewed as a quick political victory for the Trump 

administration. The Court should grant Plaintiffs’ motion for partial summary 

judgment and vacate the approval of Keystone XL.  

ARGUMENT 

I. The Court correctly decided that it has jurisdiction over this case  
 

Defendants ask the Court to reconsider its ruling on jurisdiction. Gov’t 

Mem. in Supp. of Defs.’ Mot. for Summ. J. and in Opp’n to Pls.’ Mots. for Summ. 

J. (Gov’t Br.) 8 n.3, ECF No. 165; TransCanada Mem. in Supp. of Def.-

Intervenors’ Mot. for Summ. J. and in Opp’n to Pls.’ Mots. for Summ. J. 

(TransCanada Br.) 18 n.3, ECF No. 163.1 The Court should decline this invitation 

for two reasons. First, in denying Defendants’ motions to dismiss, the Court 

                                                 
1 References to previously filed documents are to the docket in Northern 

Plains Plaintiffs’ case, 17-cv-31. 
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correctly found that it had jurisdiction over this case. Order Den. Mots. to Dismiss 

(MTD Order) 32, ECF No. 93; Suppl. Order Den. Mots. to Dismiss (Suppl. MTD 

Order) 4, ECF No. 94. Defendants present no new arguments that warrant a 

reversal of those decisions. The government cites the D.C. Circuit’s recent ruling 

in Detroit International Bridge Co. v. Government of Canada, Gov’t Br. 7, which 

held that the national interest determination for a cross-border permit is committed 

to agency discretion by law, 883 F.3d 895, 903-04 (D.C. Cir. 2018), as amended 

on denial of reh’g (Mar. 6, 2018).2 But Plaintiffs challenge whether the agencies 

complied with NEPA and the ESA—not whether issuance of the permit for 

Keystone XL was in the national interest—so that case has no application here. See 

also infra section III.D.1. 

Second, Defendants’ request is an improper motion for reconsideration on a 

legal issue the Court has already decided. See Marrero Negron v. Sociedad 

Espanola de Auxilio Mutuo y Beneficiencia, No. 03-cv-1451-PG, 2004 WL 

1510033, at *1 (D.P.R. May 26, 2004) (declining, on a motion for summary 

judgment, to reconsider a legal issue previously decided on a motion to dismiss); 

Mktg. Assistance Plan, Inc. v. Associated Milk Producers, Inc., 380 F. Supp. 880, 

883 (W.D. Mo. 1974) (denying a summary judgment motion where a party “relied 

                                                 
2 The government previously discussed this case in a supplemental authority 

letter it filed before the Court denied the motions to dismiss. Notice of Suppl. 
Auth. in Supp. of Fed. Defs.’ Mots. to Dismiss, ECF No. 92.  
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generally upon the same legal theories to support its earlier motion to dismiss”). 

Under Local Rule 7.3, Defendants must seek leave of the Court to file a motion for 

reconsideration. They failed to do so here. Local Rule 7.3 also requires that a 

motion for reconsideration set forth new facts or law supporting the motion, and it 

specifically prohibits, by penalty of sanctions, motions that repeat any oral or 

written argument previously made. L.R. 7.3(b), (c). Defendants violate these 

requirements, offering the same arguments that the Court previously rejected, 

while citing no new facts or law. The Court should refuse to consider Defendants’ 

improper motion for reconsideration.    

II. The agencies were required to wait for a final route before completing 
their environmental reviews   

The State Department and the Service do not deny that they failed to analyze 

the route that the Nebraska Public Service Commission ultimately adopted in 

November 2017—the Mainline Alternative route. Rather, the agencies argue that it 

was enough for them to consider TransCanada’s preferred alternative, even though 

that route had not been approved by the state at the time (and was ultimately 

rejected). Gov’t Br. 24-26. To the contrary, both NEPA and the ESA require the 

agencies to wait until the location of the project has been determined before 

completing their environmental reviews.3 The prior, incomplete reviews provide no 

                                                 
3 At the very least, NEPA requires the State Department to supplement the 

EIS based on the new route. See infra section III.C.2. 
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basis whatsoever for the agencies to skirt their duty to fully analyze the effects of 

the entire pipeline route.  

NEPA requires analysis of a project’s site-specific effects on the 

environment. See 40 C.F.R. §§ 1502.1, 1508.27(a) (stating that the EIS must 

include a “full and fair discussion” of the effects of the action, including those on 

“the affected region, the affected interests, and the locality” (emphasis added)); id. 

§ 1508.27(a) (stating that for a “site-specific action, significance would usually 

depend upon the effects in the locale”); id. § 1508.27(b)(2) (requiring the agency to 

consider the “[u]nique characteristics of the geographic area” when determining 

the significance of an action). The ESA likewise requires agencies to analyze the 

site-specific impacts of proposed projects. See 50 C.F.R. §§ 402.02, 402.12 

(requiring agencies to evaluate which species or critical habitats are present in the 

“action area,” which includes “all areas to be affected directly or indirectly by the 

Federal action”); see also id. § 402.14(c)(2) (stating that any request to initiate 

formal consultation with the Service must include a description of “the specific 

area that may be affected by the action”). This cannot be accomplished without 

knowing where the project will be built. 

 The government does not deny that NEPA and the ESA require a site-

specific analysis. Instead, it argues that the route was analyzed in the 2014 EIS and 

had “been established” at the time the permit was granted in March 2017. Gov’t 
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Br. 25. That is false. TransCanada’s January 26, 2017, application to the State 

Department stated that TransCanada had not yet applied for approval from the 

Nebraska Public Service Commission but intended to do so “shortly.” DOS 1202-

03; see also DOS 1210 (stating that “Keystone will submit an application to the 

Nebraska Public Service Commission in early 2017 for approval of its proposed 

routing in Nebraska”). TransCanada’s application to the Nebraska Public Service 

Commission, which it filed a month later, included the preferred route and two 

alternatives; one of these was the Mainline Alternative, which had not been 

analyzed during the agencies’ prior NEPA and ESA reviews. Compared to the 

preferred alternative, the Mainline Alternative traverses at least five different 

counties, crosses several distinct water bodies, and would be longer, requiring an 

additional pump station and accompanying power line infrastructure. Compare 

Neb. Pub. Serv. Comm’n Order 3, 47, 49-50, ECF No. 100-1 (describing 

TransCanada’s proposed Mainline Alternative), with DOS 5674-77 (summary of 

route alternatives analyzed in the EIS).4 Thus, at the time the State Department 

approved the permit in March 2017, it was clear that the Nebraska route was far 

                                                 
4 In its application to the Commission, TransCanada also included a 

“Sandhills Alternative” route, which TransCanada originally proposed in 2008, and 
which the EIS evaluates as the “2011 Steele City Alternative.” Compare Comm’n 
Order 48-49, with DOS 6110, 6112.  
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from settled, and that the agencies could not properly review the project’s site-

specific and cumulative impacts.  

 This is precisely the basis on which TransCanada requested a delay in the 

federal permitting process in 2015, saying that a pause would “allow a decision on 

the Permit to be made later based on certainty with respect to the route of the 

pipeline.” DOS 1135. In fact, as TransCanada acknowledges, the lack of a final 

approved route in Nebraska was the basis for the State Department’s delay of a 

decision on the Keystone XL application in 2011, and then for its denial of the first 

application in 2012. DOS 1196-97. This time around, the State Department rushed 

to approve Keystone XL by an arbitrary 60-day deadline, without updating its 

more than three-year-old EIS and without waiting for the Commission to approve a 

route.  

The government points out that Plaintiff Natural Resources Defense Council 

(NRDC) urged the State Department to deny the permit in 2015, before the final 

route in Nebraska was known. Gov’t Br. 25. But it fails to acknowledge the 

difference between denial of a permit and approval of a permit. NRDC urged the 

State Department to deny the permit at that time based on the pipeline’s climate 

impact. Specifically, NRDC wrote that “the Administration should have more than 

enough information to reject the controversial Keystone XL tar sands pipeline on 

grounds that have nothing to do with the pipeline’s route.” DOS 1189. And it 
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urged the State Department to avoid the “needless waste of public resources to 

allow Nebraska to go through a long routing process if the Administration has 

sufficient information to reject the federal permit for Keystone XL on other 

grounds.” Id. Indeed, the State Department denied the permit days later, before 

Nebraska finished its routing process. However, if the State Department intended 

to approve the permit, it would need to know the final route in Nebraska to do so 

(or at the very least, it would need to evaluate the reasonably likely alternatives), 

under both NEPA and the ESA. Thus, Plaintiffs’ arguments are entirely consistent.   

TransCanada offers an equally uncompelling defense, arguing that there was 

no need to wait for final approval (or, alternatively, to evaluate the Mainline 

Alternative in a supplemental EIS) because the selection of the Mainline 

Alternative route was out of TransCanada’s and the federal government’s control. 

TransCanada Br. 42. That is not true, and, even if it were, it would not matter. 

TransCanada proposed the Mainline Alternative in its own application to the 

Nebraska Public Service Commission. Comm’n Order 3, 47, 49-50. Thus, it was 

entirely within TransCanada’s control which routes were subject to review and 

approval. Even if TransCanada had no say in the route through Nebraska, that 

would not relieve the federal agencies from their duty to analyze the impacts of the 

final project route before reaching a decision. See 40 C.F.R. §§ 1502.16(b), 

1508.8(b) (requiring analysis of indirect impacts under NEPA); 50 C.F.R. 
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§§ 402.02, 402.03 (requiring analysis of indirect effects and interrelated actions 

under the ESA). And if those impacts cannot yet be analyzed because the location 

of the project has not yet been determined, then the agencies must wait.  

In short, the government violated the law when it approved the permit for 

Keystone XL before knowing the route in Nebraska. Nothing in NEPA or the ESA 

allows the agencies to rush a decision without the required information. The Court 

should therefore vacate the cross-border permit. 

III. The State Department violated NEPA when it approved Keystone XL 
 

A. The State Department must acknowledge that Keystone XL will 
have significant climate impacts  

 
Defendants’ arguments that Keystone XL would have no significant climate 

effects simply because there is a global demand for oil, see, e.g., Gov’t Br. 16-17; 

TransCanada Br. 53, if accepted, would render NEPA meaningless. In Robertson v. 

Methow Valley Citizens Council, the Supreme Court explained that the EIS 

requirement “serves NEPA’s ‘action-forcing’ purpose in two important respects.” 

490 U.S. 332, 349 (1989). First, “[i]t ensures that the agency, in reaching its 

decision, will have available, and will carefully consider, detailed information 

concerning significant environmental impacts.” Id. Second, it “guarantees that the 

relevant information will be made available to the larger audience that may also 

play a role in both the decisionmaking process and the implementation of that 
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decision.” Id. As explained below, by repeatedly stating that Keystone XL would 

have no effect on our climate, the EIS disregards both goals.   

 That there is global demand for oil does not excuse the State 
Department from disclosing Keystone XL’s significant 
climate impacts 

 
The government’s argument that the EIS does “not attempt to minimize” the 

project’s greenhouse gas emissions, Govt Br. 31, is entirely false. While it is true 

that the EIS discloses the annual lifecycle emissions associated with transporting 

830,000 barrels per day of tar sands crude oil, Plaintiffs’ argument has never been 

that the EIS failed to disclose that number. Rather, the problem with the EIS is that 

it claims those emissions are “not likely to occur” because demand for oil is global. 

See, e.g., DOS 7241. The EIS repeats—over and over—that approval of this 

massive tar sands project would have no effect on our climate. DOS 5654, 5658, 

5661, 5760, 5767, 5769, 5890-93, 6053-54, 7200, 7232, 7233, 7235, 7369, 7380, 

7394, 7874, 7877-78, 7880, 12393, 12411, 12413, 12415, 12418.5 But in fact, 

Keystone XL’s emissions are certain to occur if the pipeline is built and used as 

planned. Any statements to the contrary are misleading.  

The record shows that Keystone XL would have significant climate impacts. 

The EIS estimates that the annual lifecycle emissions associated with Keystone 

XL’s capacity of 830,000 barrels per day of tar sands crude oil is 147 to 168 

                                                 
5 The 2017 ROD likewise repeats this claim. DOS 2500-04. 
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million metric tons of carbon dioxide equivalent. See DOS 7241. For reference, 

that amount of carbon is equivalent to the annual greenhouse gas emissions from 

42 to 48 coal-fired power plants.6 And even assuming that the oil from Keystone 

XL would replace, rather than add to, the existing oil processed at U.S. refineries, 

the EIS still found that the incremental increase in greenhouse gases from this 

project would be up to 27.4 million metric tons of carbon dioxide equivalent, an 

amount corresponding to the emissions from 7.8 coal-fired power plants per year. 

Id. Putting aside the fact that those numbers are based on outdated modeling and 

therefore underestimate the project’s true impact, infra section III.C.1.d, the 

emissions from Keystone XL are undoubtedly significant. Yet the EIS dismisses 

the project’s climate effects entirely.  

Defendants point to the market analysis to support the EIS’s conclusion that 

Keystone XL would have no climate impacts, Gov’t Br. 15-19; TransCanada Br. 

53, but it hardly takes an expert to know that there is a global demand for oil. The 

problem is that, under Defendants’ reasoning, no infrastructure project can have 

significant climate impacts so long as there is a global demand for oil. Of course, 

there is no dispute that, taken together, these infrastructure projects matter—

without them, no tar sands crude oil could make it to market. The EIS admits as 

                                                 
6 This figure was calculated proportionally using the EIS’s statement that 

27.4 million metric tons of carbon dioxide equivalent corresponds to the emissions 
from 7.8 coal-fired power plants per year. DOS 7241.  
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much. DOS 5804 (stating that “[t]ransportation constraints” can significantly affect 

crude oil markets, including the tar sands market). Rather, Defendants’ argument 

appears to be that because all of these projects are responsible collectively, none of 

them can be responsible individually. In other words, the State Department pushes 

the illogical proposition that Keystone XL has no impact because there may be 

other future pipeline (or rail) projects that would allow an increase in tar sands 

development.   

NEPA does not allow agencies to escape accountability by blaming others 

for the effects of the projects they approve. See WildEarth Guardians v. U.S. 

Bureau of Land Mgmt., 870 F.3d 1222, 1229, 1236 (10th Cir. 2017) (rejecting the 

argument that denying coal leases would have no effect on coal prices because 

other mines would fill the supply gap, and finding “this perfect substitution 

assumption arbitrary and capricious because the assumption itself is irrational”); 

see also High Country Conservation Advocates v. U.S. Forest Serv., 52 F. Supp. 3d 

1174, 1197 (D. Colo. 2014) (rejecting the government’s argument that “the same 

amount of coal will be burned” regardless of whether the government approved 

leases for coal production).  

The government argues that WildEarth Guardians and High Country are 

distinguishable based on the lack of thoroughness of the agencies’ analyses in 

those cases, Gov’t Br. 20-21, but that is incorrect. In WildEarth Guardians, the 
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court found that even if the agency had enough data to evaluate the project, it 

“would still conclude this perfect substitution assumption arbitrary and capricious 

because the assumption itself is irrational (i.e., contrary to basic supply and 

demand principles).” 870 F.3d at 1236 (emphasis added). And in High Country, 

the court made clear that it took issue with the assumption itself, not the level of 

data supporting it. 52 F. Supp. 3d at 1197; see also id. (“I cannot make sense of 

[the agency’s climate] argument . . . .”). Similarly here, there is no level of factual 

analysis that could support the EIS’s irrational conclusion that approving a major 

tar sands pipeline would have no effect on the climate. See Mont. Envtl. Info. Ctr. 

v. U.S. Office of Surface Mining, 274 F. Supp. 3d 1074, 1098 (D. Mont. 2017) 

(finding that similar analysis was “illogical”), amended in part, adhered to in part, 

No. 15-cv-106-M-DWM, 2017 WL 5047901 (D. Mont. Nov. 3, 2017).  

In sum, the EIS reached a faulty conclusion based on flawed logic. The State 

Department cannot evade accountability for Keystone XL’s climate effects simply 

because there is a global demand for oil. That analysis deceived decision makers 

and the public, in violation of NEPA. 

 The State Department’s “no action alternative” misleads 
the public about Keystone XL’s climate impacts  

 
Defendants also argue that the State Department’s no action alternatives 

were adequate, Gov’t Br. 21-23; TransCanada Br. 45-53, even though the EIS 

assumed that they would carry the exact same amount of oil as Keystone XL, DOS 
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7456-57, 5673-74. The government argues that the State Department did not 

assume that the climate effects would be the same in the no action alternatives, see 

Gov’t Br. 15-16, but, in fact, the State Department did exactly that: it assumed that 

the three no action alternatives would carry—to the drop—the same amount of oil 

as the project, see, e.g., DOS 7641 (“In all of the Alternatives scenarios, the same 

daily capacity of 830,000 barrels per day (bpd) of transported Western Canadian 

Sedimentary Basin crude oil is assumed.” (emphasis added)); DOS 5673 (stating 

that “the second [no action] transportation scenario assumes” that the same amount 

of crude oil would be transported (emphasis added)); DOS 5674 (stating that the 

“third [no action] transportation scenario assumes” that the same amount of crude 

oil would be transported (emphasis added)).    

The no action alternative “provide[s] a baseline against which the action 

alternative . . . is evaluated.” Ctr. for Biological Diversity v. U.S. Dep’t of the 

Interior, 623 F.3d 633, 642 (9th Cir. 2010) (internal quotation marks omitted). It is 

therefore “meaningless if it assumes the existence of the very plan being 

proposed.” Pac. Coast Fed’n of Fishermen’s Ass’ns v. U.S. Dep’t of the Interior, 

655 F. App’x 595, 598 (9th Cir. 2016) (internal quotation marks omitted). Indeed, 

an agency violates NEPA “where it considers ‘essentially identical’ alternatives.” 

W. Org. of Res. Councils v. U.S. Bureau of Land Mgmt., No. 16-cv-21-GF-BMM, 
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2018 WL 1475470, at *7 (D. Mont. Mar. 26, 2018) (quoting Friends of Yosemite 

Valley v. Kempthorne, 520 F.3d 1024, 1039 (9th Cir. 2008)).  

Defendants’ attempts to distinguish Center for Biological Diversity v. U.S. 

Department of the Interior fail. See Gov’t Br. 19-20; TransCanada Br. 51-52. In 

that case, the U.S. Bureau of Land Management (BLM), in evaluating a proposed 

transfer of land from the government to a mining company, assumed there would 

be no impediments to further development of coal mines under the no action 

alternative. 623 F.3d at 642-43. The court held that BLM violated NEPA because it 

disregarded the fact that if the land stayed under federal control, environmental 

laws would apply to any future mining projects, and could affect how and whether 

mining occurred. Id. at 643-46. Likewise here, the State Department failed entirely 

to acknowledge that its supposed “no action” alternatives involving other pipelines, 

rail, and tankers would also be subject to environmental laws and agency 

approvals, just like Keystone XL. In fact, some of those projects, such as the 

Alberta Clipper pipeline, would also be subject to the State Department’s own 

approval authority. See infra section III.B.  

The government’s attempt to distinguish Montana Environmental 

Information Center also fails. See Gov’t Br. 32-33. In that case, the court rejected 

an agency’s conclusion that denying a coal lease would have no effect on 

greenhouse gas emissions because coal would be obtained from other sources. 274 
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F. Supp. 3d at 1098. The State Department argues that the problem there lay in the 

agency’s insufficient factual analysis. Gov’t Br. 32 n.12. But the opinion states that 

the agency’s conclusion was “illogical,” not that it lacked an adequate factual 

basis. Montana Envtl. Info. Ctr., 274 F. Supp. at 1098. The court held that the 

agency placed its “thumb on the scale by inflating the benefits of the action while 

minimizing its impacts.” Id. Similarly here, the State Department has “placed its 

thumb on the scale” by impermissibly minimizing Keystone XL’s climate impacts.  

The few cases Defendants rely on to support the assumptions underlying the 

State Department’s no action alternatives are inapposite. See Gov’t Br. 22; 

TransCanada Br. 50-51. For example, TransCanada’s reliance on Oceana v. 

Bureau of Ocean Energy Management is misplaced. In that case, the Bureau of 

Ocean Energy Management (BOEM) prepared an EIS for an oil drilling lease sale 

in the Gulf of Mexico. 37 F. Supp. 3d 147, 149 (D.D.C. 2014). The court held that 

BOEM properly determined that approving the lease “would not significantly 

change” the rate of oil extraction because “if this particular lease sale did not go 

forward, another lease sale in the same area eventually would.” Id. at 172. But 

TransCanada neglects to mention that the court specifically stated that other lease 

sales were inevitable “because BOEM is statutorily tasked with developing [the 

Outer Continental Shelf].” Id. The court even distinguished Center for Biological 

Diversity v. U.S. Department of the Interior on this basis, finding the lack of a 

Case 4:17-cv-00031-BMM   Document 172   Filed 04/27/18   Page 31 of 114



21 

mandate to approve projects to be a critical distinction. Id. at 174. Of course, here 

nothing mandates that the State Department approve applications for cross-border 

pipeline permits. The State Department has authority to deny those permits and has 

exercised that authority in the past, including for Keystone XL itself in 2012 and 

2015. Oceana is therefore inapposite. 

Communities, Inc. v. Busey and Young v. General Services Administration 

are similarly distinguishable. In Communities, Inc., the court held that the FAA’s 

no action alternative for an airport project could assume the demolition of three 

nearby neighborhoods because the local government had already committed to, and 

largely completed, that project for other reasons. 956 F.2d 619, 626 (6th Cir. 

1992). Here, the rail-focused no action alternatives include many components that 

are not even likely, much less completed. In fact, the amount of tar sands moving 

by rail in recent years has remained virtually flat, contrary to the EIS’s predictions. 

See infra section III.C.1.b.  

In Young, the EIS determined that two plots of land would be developed by 

private parties if the federal government did not build on them, but nothing in the 

opinion indicates that the EIS also concluded that the proposed project would not 

have significant impacts based on that analysis. 99 F. Supp. 2d 59, 74-75 (D.D.C. 

2000), aff’d, 11 F. App’x 3 (D.C. Cir. 2000). By contrast, the EIS here finds not 
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just that further development is inevitable, but that the project therefore has no 

significant climate impacts. Young does not support such an illogical conclusion. 

Defendants also argue that the State Department’s no action alternative is 

sufficient because it included a “status quo” baseline. Gov’t Br. 21-22; 

TransCanada Br. 49. But the EIS’s three sentences describing the status quo 

baseline, DOS 7456, hardly satisfy NEPA’s “no action alternative” requirement, 

especially in light of the EIS’s repeated statements that if Keystone XL is not built, 

the same amount of tar sands development would still occur, DOS 5654, 5658, 

5661, 5760, 5767, 5769, 5890-93, 6053-54, 7200, 7232, 7233, 7235, 7241, 7369, 

7380, 7394, 7874, 7877-78, 7880, 12393, 12411, 12413, 12415, 12418. Plaintiffs 

specifically commented about this problem during the administrative process, but 

they were ignored. DOS 8236 (stating that “there is no discussion of what the 

status quo scenario would mean in terms of tar sands development and 

corresponding GHG emissions”). Nothing in the short discussion of the status quo 

evaluates Keystone XL’s tar sands-related climate impacts because, of course, it is 

the State Department’s position that there are no such impacts. The State 

Department’s misleading analysis violates NEPA. 

 The State Department cannot use three no action 
alternatives  

 
Defendants have no meaningful response to Plaintiffs’ argument that it was 

improper for the State Department to use three no action alternatives—a “Rail and 
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Pipeline Scenario,” a “Rail and Tanker Scenario,” and a “Rail Direct to the Gulf 

Coast Scenario”—each of which would “[t]ransport similar quantities of crude oil 

as the proposed Project” over the same period. DOS 5673, 7456-57. An agency is 

“obligated to provide a single, comprehensive no-action alternative” to compare to 

the action alternatives. Conservation Nw. v. Rey, 674 F. Supp. 2d 1232, 1247 

(W.D. Wash. 2009) (emphasis added). The State Department failed to do so here.  

Defendants point to the NEPA guidance that requires no action alternatives 

to reflect the “predictable actions by others.” See Gov’t Br. 22; TransCanada Br. 

46-47; 46 Fed. Reg. 18,026, 18,027 (Mar. 23, 1981). Plaintiffs agree that agencies 

should analyze the predictable actions of others, but this case is nothing like the 

example in the guidance, where the denial of a railroad line would lead to the 

construction of a specific and identifiable road. 46 Fed. Reg. at 18,027 (stating that 

“if denial of permission to build a railroad to a facility would lead to construction 

of a road and increased truck traffic, the EIS should analyze this consequence of 

the ‘no action’ alternative”). The State Department’s inclusion of three no action 

alternatives shows that the agency could not predict with any certainty what would 

happen if it denied Keystone XL.  

Rather, the State Department improperly used these three alternatives to 

inflate the consequences of denying the project. Over 200 pages of the EIS are 

dedicated to analyzing the site-specific impacts of the hypothetical “Rail and 
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Pipeline Scenario,” “Rail and Tanker Scenario,” and “Rail Direct to the Gulf Coast 

Scenario,” DOS 7456-7657, all of which include additional adverse environmental 

impacts. The EIS thus creates the unsupported impression that denying Keystone 

XL would be more harmful to the environment. See, e.g., DOS 5679 (stating that 

the no action alternatives would emit more greenhouse gas emissions than the 

project). These multiple and unrealistic no action alternatives therefore stack the 

deck in favor of approving Keystone XL, and provide confusing and erroneous 

information to the public. 

TransCanada argues that the EIS in Montana Wilderness Association v. 

McAllister contained two no action alternatives, TransCanada Br. 48 n.6, but that is 

not accurate. In that case, the Forest Service was considering the approval of a plan 

for the Gallatin National Forest, along with how to implement a 2001 Forest 

Service decision regarding off-highway vehicles. 460 F. App’x 667, 670-71 (9th 

Cir. 2011). While the court labeled Alternative 1 and Alternative 2 as no action 

alternatives, only Alternative 1 described a continuation of uses under the current 

plan. Id. The Forest Service “framed the alternative to provide a comparison of the 

potential impacts of other alternatives against the known impact of continuing the 

present course of action.” Mont. Wilderness Ass’n v. McAllister, 658 F. Supp. 2d 

1249, 1264 (D. Mont. 2009), aff’d, 666 F.3d 549 (9th Cir. 2011), and 460 F. App’x 

667 (9th Cir. 2011). In contrast, Alternative 2 “attempted to model future 
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management actions that might be taken to implement the 2001 [off-highway 

vehicles] Decision.” 460 F. App’x at 671 (emphasis added). Therefore, the EIS 

properly contained just one alternative that would show what would happen if the 

Service continued its present course of action.7  

Here, by contrast, the State Department’s creation of three no action 

alternatives shows just how uncertain it was, despite its market analysis, about 

what would happen if it denied the permit. Rather than evaluating the “known 

impact of continuing the present course of action,” Mont. Wilderness Ass’n, 658 F. 

Supp. 2d at 1264—i.e., that the 830,000 barrels per day of oil would not be 

transported—the State Department invented three new and unlikely mega-projects 

that would, somehow, move the exact same amount of oil. Tellingly, neither the 

government nor TransCanada attempts to defend the accuracy of the three no 

action alternatives, which include enormous rail offloading terminals in tiny towns, 

and which have failed to materialize in the years since Keystone XL was denied in 

2015. DOS 7458, 7469, 5673. As the court in Conservation Northwest stated, 

“there can be only one baseline.” 674 F. Supp. 2d at 1247. The State Department 

                                                 
7 TransCanada also cites dicta from Protect Our Communities Foundation v. 

Jewell. TransCanada Br. 48. That case mentions two no-action alternatives in 
passing, but contains no analysis of whether that was appropriate. 825 F.3d 571, 
581 (9th Cir. 2016). That case concerned whether the range of alternatives was too 
narrow, id., which is not at issue here.  
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therefore violated NEPA when it included three no action alternatives, each of 

which assumed the same climate impacts as the project.    

B. The State Department failed to evaluate the cumulative effects of 
Keystone XL and other cross-border pipelines 

 
 Defendants do not dispute that the 2014 EIS failed to evaluate the 

cumulative impacts of the Keystone XL and Alberta Clipper pipelines, which were 

simultaneously pending before the State Department from 2013 to 2017. See Gov’t 

Br. 34; TransCanada Br. 55. Those impacts include the cumulative greenhouse gas 

emissions from mining, transporting, and combusting the dirty tar sands crude oil 

that these pipelines would move to market (hereinafter cumulative climate 

impacts). The EIS’s omission violates NEPA’s mandate that agencies consider a 

project’s cumulative effects, including “the incremental impact of the action when 

added to other past, present, and reasonably foreseeable future actions regardless of 

what agency (Federal or non-Federal) or person undertakes such other actions.” 40 

C.F.R. § 1508.7.  

 The government first claims that Plaintiffs simply overlooked the general 

discussion of cumulative greenhouse gas emissions contained in the EIS at DOS 

7240-42, which it contends satisfies NEPA. Gov’t Br. 34-35. But that section does 

not discuss the Alberta Clipper pipeline or any other past, present, or reasonably 

foreseeable tar sands pipelines, as required by 40 C.F.R. § 1508.7, nor does it 

discuss how approval of multiple pipelines may increase the rate of upstream tar 

Case 4:17-cv-00031-BMM   Document 172   Filed 04/27/18   Page 37 of 114



27 

sands development and associated cumulative climate impacts. Rather, it only 

restates the estimate of incremental greenhouse gas emissions attributable to 

Keystone XL, and provides a few general paragraphs discussing global greenhouse 

gas emissions, Canadian greenhouse gas reduction targets, and percentages of 

greenhouse gas emission sources by sector. DOS 7240-42. Because it fails to 

discuss Alberta Clipper or other tar sands projects, especially those previously 

approved by or currently pending before the State Department, the EIS fails to 

satisfy NEPA’s requirement that, “when several proposals . . . that will have 

cumulative or synergistic environmental impact upon a region are pending 

concurrently before an agency, their environmental consequences must be 

considered together.” Kleppe v. Sierra Club, 427 U.S. 390, 410 (1976); see also 

City of Tenakee Springs v. Clough, 915 F.2d 1308, 1312 (9th Cir. 1990) (“[W]here 

several actions have a cumulative or synergistic environmental effect, this 

consequence must be considered in an EIS.”).8 

                                                 
8 The expansive cumulative climate analysis plaintiffs sought in Western 

Organization of Resource Councils is distinguishable from the narrow one required 
here. See 2018 WL 1475470, at *13-14 (holding BLM’s programmatic EIS for a 
resources management plan did not have to measure the cumulative climate 
impacts, using a cost-benefit analysis, resulting from fossil fuel development on 
10-to-700 million acres). In this case, the State Department ignored the cumulative 
effects of discrete pipelines that would cumulatively lead to increased tar sands 
development. 
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Faced with a glaringly insufficient EIS, Defendants look to the Alberta 

Clipper EIS—which the State Department issued five months after approving 

Keystone XL—and argue that the State Department can somehow meet its NEPA 

obligations for Keystone XL by relying on the cumulative effects section in that 

EIS. Gov’t Br. 36; TransCanada Br. 55. But that is not how NEPA works. 

As discussed above, the Supreme Court in Robertson explained that the EIS 

requirement serves NEPA’s purpose by ensuring that the agency carefully 

considers “detailed information concerning significant environmental impacts.” 

490 U.S. at 349. To accomplish this goal, it is imperative that the State Department 

fully comply with NEPA before reaching its decision on Keystone XL, so that 

details about the project’s impacts can inform the agency’s decision. See N. Plains 

Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1083 (9th Cir. 2011) 

(“NEPA requires that the agency provide the data on which it bases its 

environmental analysis . . . before the proposed action is approved, not 

afterward.”); Kern v. U.S. Bureau of Land Mgmt., 284 F.3d 1062, 1075 (9th Cir. 

2002) (“[A] cumulative impact analysis must be timely. It is not appropriate to 

defer consideration of cumulative impacts to a future date when meaningful 

consideration can be given now.”). An agency cannot meet its NEPA obligations 

for a project by citing an EIS it subsequently issued for a separate project.    
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The Supreme Court also explained that NEPA’s EIS requirement 

“guarantees that the relevant information will be made available to the larger 

audience that may also play a role in both the decisionmaking process and the 

implementation of that decision.” Robertson, 490 U.S. at 349. To fulfill that goal, it 

is critical that members of the public who participated in the Keystone XL NEPA 

process be afforded the opportunity to evaluate all relevant information about that 

project and provide comment before the State Department makes its decision. 

Including relevant information on cumulative climate impacts in a later EIS for a 

different project defeats this goal.9 

Nothing in the law allows an agency to forgo analyzing the cumulative 

effects of reasonably foreseeable actions simply because it plans to analyze those 

impacts for a separate project in the future. The rule that Defendants urge here 

would run against a long line of NEPA precedent requiring an agency to evaluate 

cumulative impacts before reaching a decision. See, e.g., Neighbors of Cuddy 

Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1380 (9th Cir. 1998); City of 

                                                 
9 Furthermore, Plaintiffs do not concede that the cumulative climate impacts 

analysis contained in the Alberta Clipper EIS was sufficient. While that EIS does 
estimate that the two projects together could result in up to 49.9 million metric tons 
of carbon dioxide equivalent per year, the public never had the opportunity to 
evaluate the accuracy or thoroughness of this estimate or any underlying analysis 
in the Keystone XL process.   
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Tenakee Springs, 915 F.2d at 1312-13; N. Plains Res. Council, Inc., 668 F.3d at 

1083; Kern, 284 F.3d at 1075. 

The cases Defendants and TransCanada cite for this proposition, see Gov’t 

Br. 36; TransCanada Br. 55-58, are inapposite, as they involved challenges to 

programmatic or planning-stage EISs for multi-phase development projects. These 

cases held that agencies in multi-phase projects may defer some portion of their 

analysis to a later NEPA stage, but only if that analysis will occur before any on-

the-ground impacts would occur. See, e.g., Seattle Audubon Soc’y v. Lyons, 871 F. 

Supp. 1291, 1323 (W.D. Wash. 1994) (“Where a programmatic EIS is being 

considered, a court will not require consideration of . . . cumulative impacts in the 

EIS if the agency will analyze such impacts before specific projects are 

undertaken.”).  

Northern Alaska Environmental Center v. Kempthorne involved a challenge 

to BLM’s programmatic EIS for an oil and gas leasing plan. 457 F.3d 969, 973 

(9th Cir. 2006). The court explained that the plan-level EIS would be followed by 

further NEPA analyses at the exploration and development phases of the project. 

Id. at 977 (noting that “[p]laintiffs will have an opportunity to comment on any 

later EIS” before any actual development occurs). In that context, the court held 

that the EIS need not evaluate the cumulative effects of the plan together with a 

forthcoming plan for a separate area. Id. at 980. Faced with two multi-phased 
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projects, the court found it appropriate that their cumulative effects could be 

addressed “at a later stage.” Id. That is not the situation here. 

Likewise, Center for Environmental Law & Policy v. U.S. Bureau of 

Reclamation involved a complex multi-stage plan by federal and state agencies to 

draw down the levels of a lake in Washington. 655 F.3d 1000, 1004 (9th Cir. 

2011). The Bureau of Reclamation prepared an environmental assessment after a 

state agency had already prepared two EISs, including a programmatic EIS. Id. at 

1004-05. The underlying district court opinion notes that the environmental 

assessment referred to and incorporated the two state EISs, which, taken together, 

“contain a thorough discussion of” the project’s cumulative impacts. Ctr. for Envtl. 

Law & Policy v. U.S. Bureau of Reclamation, 715 F. Supp. 2d 1185, 1189, 1191-

92 (E.D. Wash. 2010). The Ninth Circuit affirmed, holding that the Bureau did not 

err in failing to specifically discuss the cumulative impacts of a future project in 

the region. 655 F.3d at 1010-11. In doing so, it relied on language in two 

programmatic EIS cases. Id. (discussing N. Alaska Envtl. Ctr., 457 F.3d at 973, and 

Salmon River Concerned Citizens v. Robertson, 32 F.3d 1346, 1357-58 (9th Cir. 

1994)).10   

                                                 
10 The facts of Center for Environmental Law & Policy are further 

distinguishable because the agency had deferred analysis of cumulative impacts of 
a small water diversion to the review of a much larger subsequent project. 655 F.3d 
at 1010-11. Thus, the court decided that to require the cumulative effects analysis 
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Unlike the multi-stage NEPA reviews discussed in these cases, the State 

Department’s EIS was the solitary NEPA document the State Department issued 

before approving Keystone XL. It blatantly ignored the other major pipeline under 

evaluation by the agency in order to reach the conclusion that any one project, such 

as Keystone XL, is unlikely to cause an increase in tar sands development.  

TransCanada’s reliance on Kleppe v. Sierra Club is also misplaced, as 

Kleppe was decided before the applicable CEQ regulations came into effect 

clarifying agencies’ responsibilities with respect to cumulative impacts. See 43 

Fed. Reg. 55,978 (Nov. 29, 1978). And, while Kleppe held that agencies need not 

prepare a “comprehensive impact statement” covering coal extraction in an entire 

region where the agencies were not contemplating any “regional plan or program,” 

427 U.S. at 404, 414, it did recognize that “when several proposals . . . that will 

have cumulative or synergistic environmental impact upon a region are pending 

concurrently before an agency, their environmental consequences must be 

considered together,” id. at 410 (emphasis added). That requirement clearly applies 

here.11   

                                                 
to be completed for the earlier, much smaller project would “be to direct the 
agency to wag the dog by its tail.” Id. at 1011. By contrast here, Keystone XL was 
larger and more extensively studied than Alberta Clipper. 

 
11 Similarly, North Carolina v. FAA, which TransCanada relies on, is an out-

of-circuit decision that predates extensive Ninth Circuit precedent on cumulative 
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 Finally, Defendants argue that any NEPA error was harmless. Gov’t Br. 37-

38; TransCanada Br. 54-55. To the contrary, the State Department’s failure to 

evaluate the cumulative climate impacts of Keystone XL and other reasonably 

foreseeable projects like Alberta Clipper was central to its decision and allowed the 

agency to minimize Keystone XL’s climate impacts. The 2017 ROD makes this 

clear. For example, in the section titled “Basis for Decision,” the State Department 

explained its conclusion that Keystone XL “[b]y itself” is unlikely to spur tar sands 

growth. DOS 2517-18 (emphasis added); see also DOS 2500, 2502. Thus, the State 

Department’s failure to consider the cumulative impacts of other tar sands projects 

was far from harmless.12   

                                                 
impacts. Regardless, the court’s decision was based on the fact that “the FAA 
could revise its [special use airspace] rule in the future without facing the usual 
problem that ‘resources have been committed or the die otherwise cast.’” 957 F.2d 
1125, 1311 (4th Cir. 1992) (quoting Robertson, 490 U.S. at 349). That case is 
therefore distinguishable from the instant case where the State Department issued 
an approval for a site-specific construction project. 

 
12 While the government suggests that the State Department would have 

approved the pipeline regardless of its environmental impacts, Gov’t Br. 38, that 
does not mean that the State Department can simply ignore NEPA’s requirements. 
Members of the public have the right to know whether this project will have 
significant climate or other environmental impacts, so that they can hold their 
governmental officials accountable. See Hirt v. Richardson, 127 F. Supp. 2d 833, 
845 (W.D. Mich. 1999) (stating that NEPA prohibits approval of “projects that 
might cause serious damage” to the environment “without any accountability for 
those actions”). 
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 The purpose behind NEPA’s cumulative effects requirements could hardly 

be better illustrated than by this case: an agency attempting to minimize a project’s 

cumulative impacts by not only ignoring reasonably foreseeable projects, but also 

ignoring a major project currently pending before the same agency.13 This outcome 

is precisely what NEPA’s cumulative effects requirements were intended to guard 

against. See Kern, 284 F.3d at 1078 (explaining that NEPA’s cumulative analysis 

mandate guards against “the tyranny of small decisions” by forcing federal 

agencies to confront the possibility that their choices may result in cumulatively 

significant impacts, even where individual projects appear insignificant in 

isolation).  

In sum, Defendants’ failure to evaluate the cumulative climate impacts of 

approving Keystone XL along with other past, present, and reasonably foreseeable 

tar sands pipelines, such as Alberta Clipper, violates NEPA. 

C. The State Department violated NEPA by failing to supplement the 
EIS in light of new information and changed circumstances 

 
 In the more than three years between the publication of the EIS and the State 

Department’s approval of Keystone XL, significant new information concerning 

the project’s impacts has come to light that calls into question many of the key 

                                                 
13 The State Department’s failure is even more problematic here, since it 

approved Keystone XL based on a notion of inevitability (i.e., claiming that if the 
pipeline is not built, others would just be built in its place), while also controlling 
the fate of another major pipeline with similar impacts. See supra section III.A.2. 
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assumptions and conclusions that the State Department relied on in the EIS and the 

2017 ROD. Moreover, Keystone XL’s approved route in Nebraska has never been 

evaluated in any NEPA document. The State Department ignored this new 

information and changed circumstances in its haste to quickly approve the project, 

and now argues it is too late to evaluate the new route because the agency already 

made its decision. This is unfounded, and the State Department’s continued failure 

to prepare a supplemental EIS violates NEPA.  

 The State Department failed to take a hard look at new 
information regarding oil prices, crude by rail, oil spills, 
and greenhouse gas emission modeling  

 
a.  Drop in oil prices 

 The State Department must prepare a supplemental EIS to evaluate 

Keystone XL’s impact on tar sands development in light of the dramatic and 

sustained drop in oil prices that has occurred since the EIS was released in January 

2014. This is a significant development that proves false the State Department’s 

theory that Keystone XL is unlikely to increase tar sands development because oil 

prices and corresponding demand for tar sands will remain high. See Pls.’ Mem. in 

Supp. of Mot. for Summ. J. (Pls.’ Opening Br.) 27-29, ECF No. 132.  

 Importantly, the EIS acknowledges that Keystone XL would be more likely 

to spur an increase in tar sands growth if prices dropped below $75 per barrel, 

since the availability of low-cost pipeline transport would act as a lifeline to 
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producers who could not otherwise transport more crude oil to market.14 DOS 

5657-58, 5884, 5896. The EIS even acknowledges that a significant drop in oil 

prices would likely change the agency’s outlook on the connection between 

Keystone XL and tar sands growth. DOS 5895, 1255. However, the EIS concludes 

that outcome is unlikely because low oil prices are unlikely. DOS 5895-96.   

 As set forth in Plaintiffs’ opening brief, the Environmental Protection 

Agency (EPA) specifically called on the State Department to revisit the EIS’s 

conclusions in 2015 after oil prices plunged. Pls.’ Opening Br. 28-29; see also 

DOS 973-74. The government makes no attempt to address the EPA letter in its 

brief. TransCanada, meanwhile, implies that EPA did not understand the EIS’s 

analysis. TransCanada Br. 67 n.9. To the contrary, EPA correctly recognized that 

the EIS’s “conclusion was based in large part on projections of the global price of 

oil” and therefore, “[g]iven the recent variability in oil prices, it is important to 

revisit these conclusions.” DOS 973-74.  

 Now, still faced with the reality of low oil prices several years later, the 

State Department irrationally claims that a “reduction in the price of oil will not 

result in increased emissions” attributable to Keystone XL. Gov’t Br. 60. The State 

                                                 
14 Defendants repeatedly point to the $65-75 price range in the EIS, and 

argue that tar sands growth would be uneconomic below $65 regardless of pipeline 
capacity. See, e.g, Gov’t Br. 59. If that is true, there would be no economic need to 
build Keystone XL with current oil prices below $65, yet TransCanada insists it 
still plans to begin clearing and other construction-related activities this September.  
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Department’s conclusion is contradicted by its own EIS, which found that a low-

oil-price scenario, which we have now been in for four years, would mean 

Keystone XL would be likely to lead to more tar sands development. Similarly, 

TransCanada now argues that these low oil prices do not “paint a significantly 

different picture” of Keystone XL’s environmental impacts. TransCanada Br. 65. 

Again, that is directly contradicted by the EIS, which was not supplemented to 

reflect reality before the project was approved, as NEPA requires. 40 C.F.R. 

§ 1502.9(c)(1)(ii).   

Defendants also argue that further analysis is not required because the EIS 

did, in fact, consider a low oil price scenario. Gov’t Br. 59; TransCanada Br. 65-

66. However, while the State Department included the low oil price scenario in the 

EIS, it viewed that scenario as “unlikely” and devoted the vast majority of its 

market analysis to supporting the conclusion that Keystone XL would be unlikely 

to increase tar sands development under most market scenarios. DOS 5849-87. The 

2017 ROD still adheres to this outdated theory. See, e.g., DOS 2502-04 

(summarizing the conclusions of the EIS and stating that the agency continues to 

have “confidence in the forecast” despite the drastic changes in oil prices since 

2014).   

Now that the low oil price scenario has proven to be reality, current market 

conditions should provide the baseline from which a supplemental EIS evaluates 
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the impacts of Keystone XL on tar sands development. See DOS 974 (EPA arguing 

that the “low price scenario . . . should be given additional weight” now that it has 

proven to be true). The State Department cannot escape the significance of the oil 

crash to its analysis by claiming that the 2014 EIS disclosed this as a mere 

possibility—especially when the plunge in oil prices undermines the basis for the 

agency’s ultimate determination.  

 Finally, Defendants argue that oil prices change daily, that they are difficult 

to predict with any certainty, and that agencies cannot be expected to prepare a 

new EIS any time there is a minor fluctuation in prices. See, e.g., TransCanada Br. 

66, 68; DOS 2503 (2017 ROD claiming that the oil crash is a mere “short-term 

fluctuation”). But that is not the situation we are faced with here. Oil prices 

dropped in 2014 and remained low for years leading up to the State Department’s 

approval. DOS 1236-37; 1849-51. Even the EPA letter distinguished this large, 

sustained drop in oil prices from short term volatility. DOS 974. It is patently 

arbitrary and capricious for the State Department to claim that a consideration of 

the actual market data at the time it approved the project in 2017 would lead to the 

same conclusion as the significantly outdated data contained in the 2014 EIS 

would.  

 

 

Case 4:17-cv-00031-BMM   Document 172   Filed 04/27/18   Page 49 of 114



39 

b.  Crude by rail  

The EIS’s optimistic projections for a crude-by-rail boom have also proven 

wrong. As discussed in Plaintiffs’ opening brief, the EIS bolstered its theory that 

increased tar sands development was inevitable by predicting a massive increase in 

tar sands shipments by rail in the absence of Keystone XL. Pls.’ Opening Br. 29-

31; see also DOS 5769, 5811-49. However, the actual transportation of tar sands 

by rail has remained flat since 2014. DOS 2129 (State Department memorandum 

stating that from 2014 to 2016, U.S. crude imports by rail decreased from 145,000 

barrels per day to 91,000 barrels per day, far less than the 830,000 barrels per day 

that would be transported by Keystone XL); DOS 1861-65. This is likely due to 

several factors, including the implementation of new federal oil train regulations, 

congestion on rail lines, and other increases in the cost of transport. See DOS 1241, 

1863-65. 

The 2017 ROD’s treatment of this new information is ambiguous at best. It 

acknowledges that rail “remains a more expensive form of transportation than 

pipelines,” and that the “extent to which rail transport will actually occur . . . or 

would prove to be a major form of transport for [tar sands] crude to the United 

States in the long term, remains uncertain.” DOS 2504. But when faced with 

significant new information that contradicts a central component of the EIS, it is 

insufficient for the State Department to simply claim that the information is 
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“uncertain” in order to avoid analysis of that information in a supplemental EIS. 

See Friends of the Clearwater v. Dombeck, 222 F.3d 552, 557 (9th Cir. 2000) 

(requiring agencies to take a “hard look” at whether new information requires a 

supplemental EIS).  

For its part, TransCanada points to recent increases in rail loading and 

unloading capacity in an effort to show that the EIS projections were partially 

correct. TransCanada Br. 48, 68. But that is a red herring. As the State Department 

itself recognized in a 2017 memorandum, an increase in “[a]vailable capacity does 

not necessarily translate into utilization.” DOS 2129. TransCanada ignores the fact 

that the boom in tar sands transport by rail did not materialize in the years between 

the issuance of the 2014 EIS and the 2017 cross-border permit. It has no response 

to Plaintiffs’ argument that actual crude-by-rail shipments have remained flat, in 

stark contrast to the EIS’s predictions. This new information makes clear that new 

pipelines such as Keystone XL will have a significant impact on growth in the tar 

sands sector, requiring supplementation of the EIS.  

c.  Oil spills 

 The government argues that the proven inaccuracy of TransCanada’s spill 

projections for the first Keystone pipeline system is insignificant, because the EIS 

for this project already “discusse[s]” oil spills. Gov’t Br. 62. But while the EIS 

does disclose the more than a dozen spills from the Keystone I pipeline that 
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occurred before its publication, DOS 7173-75, it could not have evaluated any of 

the spills that occurred after 2013. Those include a 400-barrel (16,800 gallon) spill 

in April 2016 and a massive spill in November 2017 in South Dakota. 

TransCanada recently disclosed that the 2017 spill leaked 9,700 barrels (or 407,400 

gallons), nearly double the size initially reported.15 The government’s only 

response to these spills is that the latter spill occurred after the approval of 

Keystone XL, so there is no remaining federal action requiring a supplemental EIS. 

For the reasons discussed in section III.C.2, infra, that is incorrect.  

TransCanada refuses to even acknowledge these major accidents on its own 

pipeline, admitting only that “there have been recent releases at other pipelines in 

the United States.” TransCanada Br. 73. In fact, these accidents are directly 

relevant to Keystone XL, as they call into question TransCanada’s safety record 

and ability to prevent and detect pipeline accidents. This new information must be 

                                                 
15 Keystone pipeline leak in South Dakota about double previous estimate, 

Reuters (Apr. 7, 2018), https://www.reuters.com/article/us-transcanada-pipeline-
leak/keystone-pipeline-leak-in-south-dakota-about-double-previous-estimate-
paper-idUSKBN1HE0T7. The court can consider this extra-record information 
because it is necessary to determine “whether the agency has considered all 
relevant factors and has explained its decision,” and/or “to explain technical terms 
or complex subject matter.” Lands Council v. Powell, 395 F.3d 1019, 1030 (9th 
Cir. 2005). Alternatively, if the Court considers this an action to compel the State 
Department to prepare a supplemental EIS arising under 5 U.S.C. § 706(1), the 
court is not limited to the administrative record. Friends of the Clearwater, 222 
F.3d at 560.  
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made available to the public and decision makers before the State Department 

makes a decision on the project. See supra section III.B.  

Without evaluating these recent incidents, the government baldly claims that 

the “response plans for the existing Keystone Pipeline have proven effective at 

detecting . . . the spills that have occurred.” Gov’t Br. 64. That statement is 

unsupportable, as several recent pipeline spills, including two of the three major 

Keystone I pipeline spills, were discovered and reported by passersby. See, e.g., 

DOS 1238-40 (recounting spills reported by members of the public); 1540-41 

(noting that the Keystone I pipeline spill of April 2016 was first reported by a 

passerby); DOS 18548 (explaining that a local farmer reported the Keystone I 

pipeline spill of May 7, 2011).  

The government also concludes that “the risk of a spill of any kind remains 

exceedingly low.” Gov’t Br. 62-63; see also TransCananda Br. 71 (“It is important 

to note that a significant release is unlikely . . . .”). But those statements ignore the 

actual oil spill data and incidents that have occurred during the last five years, 

including on TransCanada’s own Keystone system. Even if the oil spill data in the 

EIS was “reasonably thorough” when it was written in 2013, TransCanada Br. 69-

71, the new information makes clear that a more robust analysis of spill risk, in a 

supplemental EIS, is warranted.   
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Defendants also attempt to downplay the significance of the 2016 National 

Academies of Sciences (NAS) study by claiming its findings were somehow 

already addressed in the EIS and accounted for in the 57 special conditions that 

TransCanada agreed to implement. Gov’t Br. 64-65; TransCanada Br. 75-76; DOS 

2507. But those conditions require specific pipeline construction practices (e.g., 

welding types and depth of ground cover), integrity monitoring and inspection 

programs, and periodic repairs and reporting. DOS 9422-65. The conditions do not 

address any of the NAS study’s specific findings, which detail the various ways 

dilbit acts when released into the environment. DOS 1373-1516. The government 

has failed to demonstrate that it has taken a “hard look” at the findings of the NAS 

study, as NEPA requires. Its unsupported assertion that it has already accounted for 

the report’s findings is emblematic of the inadequate agency practices the NAS 

study itself condemns. See, e.g., DOS 1393 (“Broadly, regulations and agency 

practices do not take the unique properties of diluted bitumen into account, nor do 

they encourage effective planning for spills of diluted bitumen.”).  

d.  Greenhouse gas emission modeling 

 Defendants admit that the new “GREET” model, developed by the Argonne 

National Laboratory in 2016, estimates that greenhouse gas emissions from tar 

sands are up to 20% higher than predicted in the 2014 EIS. Gov’t Br. 65; 

TransCanada Br. 78; DOS 2501. They argue, however, that this is not a significant 
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difference—that the new estimate was “fully disclosed” in the 2017 ROD and does 

not show that “additional analysis of greenhouse gas emissions is necessary.” 

Gov’t Br. 65; see also TransCanada Br. 76-78. However, this cursory response 

does not meet the requirements of NEPA. 

 NEPA’s “hard look” requires more than just disclosing and dismissing 

significant new information in a ROD, particularly here where the amount of 

greenhouse gas emissions directly and indirectly attributable to the Keystone XL 

pipeline is perhaps the most controversial aspect of the project. The GREET model 

puts tar sands greenhouse gas emissions at 584 kilograms of carbon dioxide 

equivalent per barrel, as opposed to the 485 to 555 kilograms of carbon dioxide 

equivalent per barrel estimated in the EIS. Gov’t Br. 65. This is a significant 

difference; however, even that does not tell the whole story.  

The State Department has not updated any of the EIS’s related estimates or 

projections that are affected by that change. For example, the EIS states that the 

annual lifecycle greenhouse gas emissions attributable to the 830,000 barrels of oil 

transported by Keystone XL would be 147 to 168 million metric tons of carbon 

dioxide equivalent, which is equal to the operation of 42 to 48 coal-fired power 

plants. See supra section III.A.1. This statement is no longer accurate under the 

GREET model. Nor has the agency revised the EIS’s estimate that incremental 

greenhouse gas emissions attributable to Keystone XL would be up to 27.4 million 
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metric tons of carbon dioxide equivalent, roughly equal to the operation of 7.8 

coal-fired power plants per year. DOS 7241. A supplemental EIS must be prepared 

to evaluate the environmental impacts associated with this 20% increase in per-

barrel greenhouse gas emissions.   

Defendants also argue that a significant change in the estimate of per-barrel 

greenhouse gas emissions from tar sands is irrelevant, since the EIS concluded that 

Keystone XL would not significantly increase tar sands development. Gov’t. Br. 

66; TransCanada Br. 76-77. But again, this ignores the EIS’s conclusion that tar 

sands development would be affected by Keystone XL in the current low-oil-price 

scenario (i.e., oil prices below $75). See supra section III.C.1.a. Thus, Defendants’ 

argument in favor of ignoring the 20% increase in estimated per-barrel greenhouse 

gas emissions is wholly dependent upon its erroneous theory that continued 

increases in tar sands development are inevitable. This is a poor excuse for failing 

to comply with NEPA’s express requirements. 

 The State Department ignored significant new information 
and changes to the project that occurred after approval 

 
 As set forth in Plaintiffs’ opening brief, new information since approval of 

the project warrants supplementation of the 2014 EIS. Pls.’ Opening Br. 35-36. 

This includes the Nebraska Public Service Commission’s approval of a never-

before-analyzed route through that state, and the State Department’s approval of 

the Alberta Clipper pipeline expansion and acknowledgement of the two projects’ 
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cumulative climate impacts in the Alberta Clipper EIS. These developments 

constitute a substantial change to the Keystone XL pipeline and significant new 

information on the pipeline’s impacts, respectively, requiring supplementation. See 

40 C.F.R. § 1502.9(c)(1).  

 In response, Defendants argue that any new information or changes to the 

project that arose after the State Department issued the cross-border permit came 

too late, and that the State Department has no obligation to prepare a supplemental 

EIS because there is no remaining federal action for Keystone XL. Gov’t Br. 66-

68; TransCanada Br. 41-45. Not so. 

As an initial matter, Defendants are wrong that information about the new 

route postdated the State Department’s approval. TransCanada included the 

Mainline Alternative as one of two alternatives in its February 16, 2017 application 

to the Nebraska Public Service Commission. Comm’n Order 3, 47, 49-50. Thus, it 

was clear before the State Department approved the cross-border permit in March 

2017 that the Commission could approve the Mainline Alternative. Yet the State 

Department neither supplemented its EIS to reflect this possibility, nor waited to 

make its decision until the Commission selected a route.  

Regardless, Defendants’ argument that no supplemental EIS was required 

for the November 2017 Commission decision fails. Keystone XL is a yet-to-be-

constructed project over which the State Department continues to have discretion, 

Case 4:17-cv-00031-BMM   Document 172   Filed 04/27/18   Page 57 of 114



47 

including the authority to terminate or modify the cross-border permit, DOS 2486, 

and for which the State Department and other federal agencies are still conducting 

required federal permitting and environmental review processes. Thus, the State 

Department’s supplemental EIS obligations remain.16      

 The Supreme Court has recognized an agency’s obligation to prepare a post-

decision supplemental EIS where a project has not been fully constructed or 

completed. In Marsh v. Oregon Natural Resources Council, new information 

concerning the environmental impacts of a federally funded dam came to light 

after the Army Corps of Engineers had issued the final EIS and approved the 

project, but before the dam had been fully constructed. 490 U.S. 360, 367-72 

(1989) (noting that dam was approximately one-third constructed). The Court held 

that “NEPA does require that agencies take a ‘hard look’ at the environmental 

effects of their planned action, even after a proposal has received initial approval.” 

Id. at 374. The Court explained that it “would be incongruous . . . with [NEPA’s] 

manifest concern with preventing uninformed action, for the blinders to adverse 

environmental effects, once unequivocally removed, to be restored prior to the 

                                                 
16 Alternatively, if the Court rules in favor of Plaintiffs on any claims and 

remands for further NEPA or ESA review, the “remaining federal action” 
requirement would be met. See Or. Nat. Res. Council Action v. U.S. Forest Serv., 
445 F. Supp. 2d 1211, 1221-22, 1229 (D. Or. 2006) (where Forest Service 
decisions to award timber sale contracts were set aside for violating NEPA, the 
court held that “there remains major federal action to occur” and ordered post-
decision information to be evaluated). 
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completion of agency action simply because the relevant proposal has received 

initial approval.” Id. at 371 (emphasis added). Although the Court ultimately held 

that the new information was not significant enough to require a supplemental EIS, 

it made clear that “if all of the information . . . was both new and accurate, the 

Corps would have been required to prepare a second supplemental EIS.” Id. at 385.  

 By contrast, the Supreme Court has found that there is no “remaining federal 

action” only where the agency action was final. In Norton v. Southern Utah 

Wilderness Alliance (SUWA), the Supreme Court found no remaining federal 

action sufficient to give rise to a supplemental EIS after BLM had finalized its 

issuance of a broad land use plan governing public lands. 542 U.S. 55, 73 (2004). 

The court distinguished the plan’s finality from the incomplete project in Marsh:  

As we noted in Marsh, supplementation is necessary only if “there 
remains ‘major Federal actio[n]’ to occur”. . . . In Marsh, that 
condition was met: The dam construction project that gave rise to 
environmental review was not yet completed. Here, by contrast, 
although the “[a]pproval of a [land use plan]” is a “major Federal 
action” requiring an EIS . . . that action is completed when the plan is 
approved.  
 

Id.  
  
 Other courts have followed this distinction. In Sierra Club v. Bosworth, the 

court required a post-decision supplemental EIS for a timber harvesting project 

where the project was not yet complete. 465 F. Supp. 2d 931, 939 (N.D. Cal. 2006) 

(“Based on a close reading of [Marsh and SUWA], the Court finds that the timber 

Case 4:17-cv-00031-BMM   Document 172   Filed 04/27/18   Page 59 of 114



49 

projects are akin to the site-specific dam construction project at issue in Marsh 

rather than a programmatic-level land use plan at issue in SUWA.”). The court 

noted: “Where an action has not yet been completed, the agency has ‘a continuing 

duty to gather and evaluate new information relevant to the environmental impacts 

of its actions.’” Id. (quoting Friends of the Clearwater, 222 F.3d at 559).   

 The Keystone XL pipeline is far from complete. While the State Department 

issued an initial approval, other federal approvals are outstanding and TransCanada 

has yet to begin construction of the project, let alone partially complete it as was 

the case in Marsh. Accordingly, the State Department still has a meaningful 

opportunity to evaluate the new route and associated new information.  

Furthermore, in issuing the cross-border permit for Keystone XL, the State 

Department specifically retained the discretion to review any changes to the project 

that might arise after the permit’s issuance. Indeed, the permit states that it “may 

be terminated or amended at any time at the discretion of the Secretary of State or 

the Secretary’s delegate . . . .” DOS 2486. It further prohibits TransCanada from 

making any “substantial change” to the project other than what was described in 

the applications and EIS, unless and until the State Department approves the 

change. Id.17   

                                                 
17 The government argues that this provision applies only to the segment of 

pipeline at the border. Gov’t Br. 67 n.29. However, the permit states that the 
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Courts have found this level of discretion sufficient to constitute “remaining 

federal action” giving rise to a supplemental EIS obligation. In Bosworth, for 

example, because the Forest Service retained the discretion “to unilaterally 

terminate the contract if its original environmental analysis has been altered by, for 

example, significant new information,” the court held that the “approval of the 

contracts is not effectively final if additional information would alter the 

environmental analysis.” 465 F. Supp. 2d at 939. The court found federal action 

remained and ordered a supplemental EIS. Id. at 939, 942. 

Similarly, in Defenders of Wildlife v. Bureau of Ocean Energy Management, 

Regulation, & Enforcement, the court required the Bureau of Ocean Energy 

Management, Regulation, and Enforcement (BOEMRE) to prepare a supplemental 

EIS for oil lease sales in the Gulf of Mexico following the Deepwater Horizon 

disaster, which occurred after BOEMRE’s EIS, final notice of sale, and ultimate 

lease sale. 791 F. Supp. 2d 1158, 1175-79 (S.D. Ala. 2011). The court found 

remaining federal action existed since BOEMRE had not formally accepted bids 

for hundreds of tracts involved in the sale and reserved the right to reject any and 

all bids. Id. at 1177-78; see also Bundorf v. Jewell, 142 F. Supp. 3d 1138, 1150-51 

                                                 
project must be constructed and operated as described in the 2012 and 2017 permit 
applications, the 2014 EIS, and all appendices to the EIS, including all mitigation 
and control plans implemented by any federal agency. DOS 2486. None of these 
documents or requirements are limited to the border crossing. 
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(D. Nev. 2015) (holding that BLM retained enough discretion in finalizing an 

unissued right of way to constitute an ongoing major federal action, and ordering 

federal defendants to prepare a supplemental EIS for the entire project (not limited 

to the right of way)). The same result is compelled here. The State Department has 

retained sufficient discretion to meet the test for “remaining federal action.”  

Finally, Defendants’ argument that there is no remaining federal action for 

Keystone XL, Gov’t Br. 66-67; TransCanada Br. 41-45, is contradicted by their 

own admissions that the State Department still retains authority and is overseeing 

an ongoing NEPA process for unissued federal permits and approvals required for 

Keystone XL, see, e.g., Gov’t Br. 68 (citing Decl. of Jill Reilly, ECF No. 168). For 

example, BLM must grant a right of way and temporary use permit pursuant to 

Section 28 of the Mineral Leasing Act, 30 U.S.C. § 185. DOS 5937. Following the 

approval of the Mainline Alternative route in Nebraska, the State Department now 

asserts that it has initiated a supplemental NEPA process to evaluate that route 

before BLM makes a decision on the still-unissued right of way. Reilly Decl. ¶ 6 

(“[T]he State Department is in the process of identifying a third-party contractor to 

assist with additional analysis of the Keystone XL Pipeline, and in particular the 

[Mainline Alternative route], to support the Bureau of Land Management’s right-

of-way decision.”). Thus, the State Department apparently admits that further 

review is necessary, yet it has failed to do that review with respect to its own 
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approval. Furthermore, it is unclear what sort of review BLM, which has 

jurisdiction over lands in Montana, will complete on the new Nebraska route. 

As far as Plaintiffs are aware, several other federal permits and approvals 

listed in the EIS, see DOS 5936-39, remain incomplete or ongoing, including the 

Army Corps of Engineers’ issuance of permits to construct the pipeline through 

U.S. waters pursuant to Section 404 of the Clean Water Act, and the Pipeline and 

Hazardous Materials Safety Administration’s approval of a Pipeline Spill Response 

Plan pursuant to 49 C.F.R. Part 194. The State Department has also reinitiated 

consultation with the Service on potential impacts to listed species on the new 

route in Nebraska pursuant to Section 7(a)(2) of the ESA. Reilly Decl. ¶¶ 3-4. 

These processes similarly constitute “remaining federal action.”  

 In arguing there is no remaining or ongoing federal action on Keystone XL, 

Defendants cite several cases that are easily distinguishable. In Animal Defense 

Council v. Hodel, the court rejected plaintiffs’ arguments that BLM was required 

to supplement its EIS for a water-supply project to consider new information 

showing one of the rejected alternatives would be somewhat less expensive than 

initially thought. 840 F.2d 1432, 1438-39 (9th Cir. 1988), amended, 867 F.2d 1244 

(9th Cir. 1989). Here, the State Department never analyzed the Mainline 

Alternative route at all. And in Center for Biological Diversity v. Salazar, the court 

declined to require BLM to prepare a supplemental EIS for a “plan of operations” 
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that a mining company had been operating under for 25 years. 706 F.3d 1085, 

1088, 1095 (9th Cir. 2013). By contrast here, TransCanada has not received all the 

federal approvals it needs and has not even begun construction. 

  Cold Mountain v. Garber is also distinguishable on several grounds. There, 

the court found BLM had completed its involvement in approving a bison capture 

facility when it issued its permit. 375 F.3d 884, 894 (9th Cir. 2004) But there is no 

indication from the opinion that the Forest Service maintained any involvement or 

oversight on the project, maintained the authority to revoke or amend its permit, or 

had any role in approving the facility’s operations. That is far different from the 

situation at bar, where the State Department continues to oversee the federal 

approval of Keystone XL, which has yet to break ground, and where the permit 

specifically allows the agency to terminate or amend the permit.  

 As such, the State Department’s failure to prepare a supplement to the 

outdated 2014 EIS in light of significant new information and a substantial change 

to the project violates NEPA. 

D. The State Department violated NEPA and the APA when it 
reversed course and approved the cross-border permit for 
Keystone XL without a detailed, reasoned explanation 

 
 NEPA and the APA provide meaningful standards by which 

to review the State Department’s unlawful actions 
 

The State Department’s 2017 decision to approve the cross-border permit for 

Keystone XL—made only two years after denying the permit, and based on the 
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same record as before—is arbitrary and capricious. In response, Defendants 

primarily contend that the 2017 decision was committed to agency discretion by 

law and is therefore unreviewable. Gov’t Br. 69-70; TransCanada Br. 18-23. But 

that contention is nothing more than an attempt to rehash arguments previously 

made in Defendants’ motions to dismiss—arguments that this Court has already 

squarely rejected. See supra section I; see also Kirwa v. U.S. Dep’t of Def., 285 F. 

Supp. 3d 257, 266 (D.D.C. 2018) (rejecting defendants’ attempt to “repackage 

arguments” made at an earlier stage of the case and reaffirming that the agency 

action is not committed to discretion by law). 

As Plaintiffs explained in their opposition to Defendants’ motions to 

dismiss, there is a “strong presumption that Congress intends judicial review of 

administrative action.” Pls.’ Combined Opp’n to Defs.’ Mots. to Dismiss 9 (Pls.’ 

MTD Opp’n), ECF No. 51 (quoting ASSE Int’l, Inc. v. Kerry, 803 F.3d 1059, 1068 

(9th Cir. 2015)). Although a narrow exception exists where action is committed to 

agency discretion by law, that exception applies only in rare instances. Id. An 

agency action that implicates foreign policy and energy security issues does not 

automatically escape judicial review. Id. at 1069 (“[A] weak connection to foreign 

policy is not enough to commit an agency action to the agency’s discretion.”).  

In arguing otherwise, TransCanada accuses Plaintiffs of “fundamental[ly] 

misunderstanding” the nature of this dispute. TransCanada Br. 18. It is Defendants, 
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however, who mischaracterize Plaintiffs’ argument, incorrectly framing it as a 

substantive attack on the State Department’s national interest determination. See 

Gov’t Br. 69-70; TransCanada Br. 18-19, 22. In fact, Plaintiffs’ claim neither 

challenges whether Keystone XL is in the national interest nor whether the State 

Department has discretion to make that determination. Rather, the claim contends 

that the agency procedurally erred by failing to provide a reasoned explanation for 

reversing course and ignoring earlier factual findings in its 2017 decision. Pls.’ 

Opening Br. 37-43. As a district court in this Circuit recently clarified: 

The matter here deals with the procedural propriety of the [agency’s 
new decision] under the APA, and whether the [new decision] is 
arbitrary and capricious because, among other reasons, it does not 
provide the requisite detailed justification for relying on inconsistent 
and contradictory facts to its prior findings. This matter does not deal 
with any issues regarding [the agency’s] authority to [make the initial, 
substantive decision] . . . . 

 
California v. Bureau of Land Mgmt., 286 F. Supp. 3d 1054, 1060 (N.D. Cal. 2018). 

Plaintiffs’ procedural claim does not implicate foreign policy concerns and is well 

within this Court’s power to decide. See also MTD Order 17-22 (rejecting 

Defendants’ foreign policy arguments and holding that the 2017 ROD is not 

committed to agency discretion by law); Suppl. MTD Order 3-4 (denying motion 

to dismiss this claim). 

Further, and as this Court has already recognized, meaningful standards exist 

to guide judicial review. MTD Order 15-17. A court may find meaningful 
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standards in “statutes, regulations, established agency policies, or judicial 

decisions.” Mendez-Gutierrez v. Ashcroft, 340 F.3d 865, 868 (9th Cir. 2003). Here, 

both NEPA and the APA, along with implementing regulations and case law, 

provide ample standards for review. NEPA ensures that the public understands the 

environmental consequences of any major federal action, and that the agency 

considers such information before making its final decision. See 40 C.F.R. 

§ 1500.1(b), (c) (NEPA implementing regulations); see also 22 C.F.R. § 161.7 

(State Department’s NEPA regulations). The APA similarly mandates that an 

agency adequately explain a new policy choice, particularly where that choice rests 

on factual findings that contradict those that underlay the prior policy. See 5 U.S.C. 

§ 706(2)(A); FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009). 

These standards provide meaningful guidance for the Court’s review; nothing more 

is needed.  

“[T]he State Department cannot avoid judicial review simply by invoking its 

consideration of ‘foreign policy’ or ‘security’ factors.” MTD Order 16. Yet 

Defendants attempt to do just that, relying largely on the same cases cited in their 

motions to dismiss. Compare Gov’t Br. 69-70, and TransCanada Br. 20-23, with 

Gov’t Mem. in Supp. of Mot. to Dismiss 15-19, ECF No. 42-1, and TransCanada 

Mem. in Supp. of Mot. to Dismiss 20-21, ECF No. 44. These cases are 

unpersuasive for the same reasons cited in Plaintiffs’ earlier opposition and in this 
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Court’s November 22, 2017 decision. See Pls.’ MTD Opp’n 24, 26 nn.12-13 

(distinguishing cases); MTD Order 17-19 (distinguishing cases and holding that 

the 2017 ROD is not committed to agency discretion by law). 

The government also relies heavily on Detroit International Bridge Co. v. 

Government of Canada, in which the court held that the national interest 

determination and ultimate decision whether to approve a cross-border permit for a 

bridge was committed to agency discretion by law. 883 F.3d 895, 903-04 (D.C. 

Cir. 2018), That holding is not relevant here because Plaintiffs’ claim does not 

challenge the State Department’s substantive conclusion that Keystone XL serves 

the national interest. See supra section I.  

In short, Defendants’ argument that this issue is committed to agency 

discretion by law misrepresents Plaintiffs’ claim. As this Court has already held, 

NEPA and the APA supply adequate and meaningful standards to review the State 

Department’s actions. Accordingly, the Court should reaffirm its earlier decision 

and reject Defendants’ argument that judicial review is unavailable on this claim.  

 Plaintiffs have not raised a stand-alone APA claim 
 

The government next argues that Plaintiffs’ APA reversal claim is not 

legally cognizable because Plaintiffs have identified no underlying statute giving 
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rise to the claim.18 Gov’t Br. 70-72. That is false. As discussed above, this claim 

arises under both NEPA and the APA, which in turn supply meaningful standards 

for review. 

That NEPA prescribes procedural, rather than substantive, requirements is 

irrelevant. Contra Gov’t Br. 71. A plaintiff is entitled to bring an APA claim if it 

has been “adversely affected or aggrieved by agency action within the meaning of 

a relevant statute.” 5 U.S.C. § 702. While some courts have described the 

“relevant” statute as the “relevant substantive” statute, see, e.g., Or. Nat. Res. 

Council v. Thomas, 92 F.3d 792, 798 (9th Cir. 1996), it is clear they used 

“substantive” to distinguish the “relevant” statute from the APA itself. The 

government is therefore wrong to contend that “[a]bsent a statute with substantive 

standards, judicial review is precluded.” See Gov’t Br. 71. If that were true, 

judicial review under NEPA would never be permitted. Cf. Calvert Cliffs’ 

Coordinating Comm., Inc. v. U.S. Atomic Energy Comm’n, 449 F.2d 1109, 1115 

(D.C. Cir. 1971) (holding that if an agency’s decision violates NEPA, “it is the 

responsibility of the courts to reverse”). 

                                                 
18 The government references Plaintiffs’ original complaint as evidence that 

they have improperly pled a stand-alone APA claim. Gov’t. Br. 71. But an 
“amended complaint supersedes the original, the latter being treated thereafter as 
non-existent.” Lacey v. Maricopa County, 693 F.3d 896, 925 (9th Cir. 2012). 
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The government’s assertion that nothing in NEPA requires an agency to 

provide a reasoned explanation for a change in position, Gov’t Br. 71-72, also 

misses the mark. This well-established requirement stems from the APA and 

subsequent case law. See 5 U.S.C. § 706(2)(A); Fox, 556 U.S. at 515 (“[A] 

reasoned explanation is needed for disregarding facts and circumstances that 

underlay or were engendered by the prior policy.”); see also id. at 537 (Kennedy, 

J., concurring) (“[A]n agency’s decision to change course may be arbitrary and 

capricious if the agency ignores or countermands its earlier factual findings 

without reasoned explanation for doing so.”). 

Further, the underlying statute is often immaterial to a court’s review of an 

APA reversal claim under Fox. In Organized Village of Kake v. U.S. Department 

of Agriculture, for example, the court reviewed the administrative record and found 

that the agency’s new ROD disregarded inconsistent findings made in its previous 

ROD just two years earlier. 795 F.3d 956, 968 (9th Cir. 2015) (en banc). The court 

held that this “direct, and entirely unexplained, contradiction” ran afoul of the 

APA. Id. At no point in its analysis did the court find it necessary to look to the 

underlying statutes—which included the National Forest Management Act and 

NEPA—for guidance. See id. Likewise, in California, the court examined the 

record and determined that the agency’s decision to suspend a recently 

promulgated rule rested on factual findings that contradicted those underpinning 
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the earlier rule and lacked a detailed explanation. 286 F. Supp. 3d at 1065-68. 

Again, the court did so without needing to rely on the underlying land management 

statutes, framing its inquiry as follows: “I need only look to see whether any 

contradictions exist between the two rules, and if so, whether the [new rule] 

provides the necessary detailed justification for such a contradiction.” Id. at 1062.  

The government’s mischaracterization of Plaintiffs’ NEPA claim as a stand-

alone APA claim is yet another unpersuasive attempt to evade the merits of the 

claim. 

 The State Department failed to give a reasoned explanation 
when it ignored its earlier findings and reversed course on 
the cross-border permit 

 
Defendants give scant attention to the substance of Plaintiffs’ claim, 

focusing instead on threshold legal arguments that this Court has already rejected. 

The few merits-based arguments they do offer are easily rebutted.  

The APA “sets forth the full extent of judicial authority to review executive 

agency action for procedural correctness.” Fox, 556 U.S. at 513. When an agency 

reverses course, it must “provide reasoned explanation for its action.” Id. at 515. 

And when, as here, that reversal “rests upon factual findings that contradict those 

which underlay [the agency’s] prior policy,” a “more detailed justification” is 

needed. Id. 
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Despite this well-established standard, TransCanada insists that the State 

Department need not explain its change in course at all. TransCanada Br. 21-22, 

23-24. It attempts to cast the State Department’s actions as a mere shift in national 

priorities following a presidential election. Id. at 23-24, 27-28. Yet in declaring 

that “[e]lections have consequences,” id. at 24, TransCanada unwittingly quotes 

Kake. There, the court also recognized that “[e]lections have policy consequences.” 

795 F.3d at 968. The court went on, however, to state: “[the Supreme Court] 

teaches that even when reversing a policy after an election, an agency may not 

simply discard prior factual findings without a reasoned explanation.” Id. 

(emphasis added). TransCanada’s assertion that the agency need not provide any 

explanation whatsoever is plainly incorrect. 

The government, meanwhile, maintains that the agency need only provide 

“good reasons” for its new decision, not the “more detailed justification” required 

when a decision rests on facts that contradict those underpinning the previous 

decision. Gov’t Br. 72-73; see also TransCanada Br. 26-27 (suggesting that, if an 

explanation is required here, it need not be “the more detailed explanation 

Plaintiffs seek”). Like TransCanada, it contends that the 2017 ROD reflects 

shifting policy choices rather than inconsistent factual findings. See Gov’t Br. 73; 

TransCanada Br. 23-26. Not so. As explained in Plaintiffs’ opening brief, the 2015 

ROD found that approving Keystone XL would undermine U.S. leadership on 
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climate change while having a negligible impact on energy security. Pls.’ Opening 

Br. 37-43 (citing DOS 1185-88). Just two years later, on the exact same record, the 

State Department reversed both of these findings and determined that approving 

Keystone XL would not undermine U.S. leadership on climate change but would 

meaningfully support U.S. energy security. Id. (citing DOS 2516-20). These 

conclusions are not policy choices. They are factual findings that directly 

contradict the agency’s own earlier findings, and which form the basis of the real 

policy choice at issue—the agency’s decision to approve the permit. 

Again, Kake is illustrative. There, the court acknowledged that weighing and 

reevaluating the socioeconomic and environmental concerns of any given decision 

“is well within an agency’s discretion.” 795 F.3d at 968 (quoting Nat’l Ass’n of 

Home Builders v. EPA, 682 F.3d 1032, 1038 (D.C. Cir. 2012)) (internal quotation 

mark omitted). Nevertheless, the court held that the agency in question “did not 

simply rebalance old facts to arrive at the new policy.” Id. “Rather, it made factual 

findings directly contrary to the [earlier] ROD and expressly relied on those 

findings to justify the policy change.” Id. As such, the agency owed a detailed, 

reasoned explanation for the change. See id. 

So too here. The 2017 ROD’s findings on climate change and energy 

security are directly contrary to those in the 2015 ROD. And while other factors 

such as economic benefits and cultural impacts also informed the agency’s 
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decision, “[t]here can be no doubt” that the State Department “expressly relied” on 

its climate and energy security findings to justify the 2017 approval. Kake, 795 

F.3d at 968. Compare also DOS 1185 (citing climate change as the primary basis 

for the 2015 denial), with DOS 2519 (citing energy security and lack of climate 

impacts as the primary bases for the 2017 approval). Thus, “this is not a case in 

which the Department—or a new Executive—merely decided that it valued 

[energy security] concerns more highly than environmental protection.” Kake, 795 

F.3d at 968. Rather, the State Department changed course based on findings that 

are inconsistent with those made in the 2015 ROD. Accordingly, the agency should 

have provided a detailed justification—i.e., “[n]ew facts or evidence coming to 

light, considerations that [the agency] left out in its previous analysis, or some 

other concrete basis supported in the record”—to explain “why it [changed] course 

after its [many] years of study and deliberation resulting in” the 2015 denial. 

California, 286 F. Supp. 3d at 1068. 

Such justification is wholly absent here. As detailed above and in Plaintiffs’ 

opening brief, the 2017 ROD is based on the same record as the 2015 ROD. Pls.’ 

Opening Br. 37-40; see also Suppl. MTD Order 3-4 (finding that the agency 

“confirmed that [it] did not supplement its NEPA analysis before” issuing the 2017 

ROD, and noting that the 2017 ROD “refers repeatedly to the same 2014 FSEIS 

upon which former Secretary of State John Kerry relied in rejecting the request for 
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a Presidential Permit in 2015”). The 2017 ROD does not contest the accuracy or 

integrity of any of the findings contained in the 2015 ROD or 2014 EIS. See 

California v. U.S. Bureau of Land Mgmt., 277 F. Supp. 3d 1106, 1123 (N.D. Cal. 

2017) (agency’s reversal violated APA where agency failed to show that earlier 

decision “was based on inaccurate facts or faulty . . . studies,” and in fact, agency’s 

subsequent decision relied on same economic analysis as before), appeal filed, No. 

17-17456 (9th Cir.). Nor does it “point to any fact that justifies its assertion” that 

U.S. leadership on climate change is no longer warranted, or that Keystone XL 

would be a meaningful source of energy security. California, 286 F. Supp. 3d at 

1067; see also Pls.’ Opening Br. 38-42 (explaining that, to the extent the State 

Department offers such facts, they are inadequate).   

That the State Department believed there were “reasonable grounds for 

granting the permit in 2017,” Gov’t Br. 73, is not enough; the agency was required 

to explain why its earlier findings concerning climate change and energy security 

no longer hold true, see Kirwa, 285 F. Supp. 3d at 270 (APA review “involves 

more than a court rubberstamping action based on bare declarations from the 

agency amounting to ‘trust us, we had good national security reasons for what we 

did’”). It failed to do so here. 

Tellingly, the government’s brief offers no defense on this point. It does not 

assert that the State Department provided a detailed justification for these 
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inconsistent findings; it instead denies that any such inconsistencies exist. While 

TransCanada likewise denies the existence of any inconsistencies, it 

simultaneously attempts to rationalize the State Department’s findings and 

explanations on energy security. See TransCanada Br. 28-30. 

In doing so, TransCanada accuses Plaintiffs of “selectively omit[ting]” the 

agency’s discussion of this issue. Id. at 29. To the contrary, Plaintiffs’ opening 

brief acknowledged that the agency had provided two new rationales for approving 

Keystone XL on the basis of energy security: more frequent international crude oil 

supply disruptions, and the possibility that Canadian crude would be redirected to 

Asian markets absent Keystone XL. Pls.’ Opening Br. 40-41. It went on to explain 

why neither of these rationales are “reasoned.” Id. Both are contradicted by the 

State Department’s own repeated—though flawed—assertions that Canadian tar 

sands will reach U.S. markets regardless of whether Keystone XL is constructed. 

Id.; see also, e.g., DOS 7456-57 (stating that all three no action alternatives will 

transport Canadian crude oil “to the same primary market as the proposed Project 

(i.e., Gulf Coast area refineries)”). And in fact, TransCanada defends this very 

proposition throughout its brief. See, e.g., TransCanada Br. 46 (“[I]t was 

reasonable for State to rely on analysis showing that upstream entities would be 

able to deliver crude downstream to refiners absent the Keystone XL Pipeline.”). 

The State Department cannot have it both ways, claiming in one place that 
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Keystone XL will have no effect on U.S. access to crude oil, and in another that it 

is critical to U.S. energy security. 

Thus, while higher incidents of international crude oil supply disruptions 

might increase the need for a secure supply of crude oil from Canada, and 

construction of the Trans Mountain pipeline “may redirect” some of this supply to 

Asian markets, DOS 2517 (emphasis added), the 2017 ROD does not explain how, 

given the agency’s own prior findings, the construction of Keystone XL would 

address those concerns, see DOS 2516 (concluding only that, in light of these 

disruptions, the “U.S. national interest in ensuring access to stable, reliable, and 

affordable energy supplies will persist in the foreseeable future”); DOS 2517 

(providing no further analysis of the Trans Mountain pipeline). The 2017 ROD’s 

discussion on climate change is even more deficient. See Pls.’ Opening Br. 37-40. 

Nowhere, then, does the 2017 ROD adequately explain the State Department’s 

inconsistent findings on climate change and energy security.  

 In sum, the State Department’s decision to change course and approve the 

permit for Keystone XL is reviewable under NEPA, the APA, and the framework 

set forth in Fox and subsequent case law. The agency’s explanation for its new 

decision falls well short of the reasoned analysis that is legally required, “let alone 

the ‘more detailed justification’ required when contradictory findings are 
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involved.” California, 286 F. Supp. 3d at 1067. The reversal is illegal, and must be 

vacated. 

IV. The State Department and Service violated the ESA 

The State Department’s 2012 Biological Assessment and the Service’s 2013 

and 2017 concurrences incorrectly determined that Keystone XL is “not likely to 

adversely affect” the whooping crane, piping plover, or interior least tern. As 

explained in Plaintiffs’ opening brief, the agencies ignored the best available 

science and relied on unenforceable and inadequate conservation measures to 

mitigate impacts to the crane. The agencies also relied on outdated guidelines 

regarding mitigation of harm to plovers and terns from increased predation.  

 Defendants attempt to sidestep these clear violations of the ESA, arguing 

that the whooping crane sighting and telemetry data are not the best available 

science and were not available to the agencies when they reviewed the project. As 

set forth in detail below, these data are unquestionably the best available science, 

and in fact are the only data available to implement the Service’s own guidance. 

Further, publicly available documents show that the data were readily available. 

The agencies’ failure to consider this information violates the ESA’s best available 

science mandate, and renders the agencies’ “not likely to adversely affect” 

determination for whooping cranes arbitrary and capricious.  
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Plaintiffs’ expert report provides the whooping crane sighting and telemetry 

data and confirms that, based on these data, the project would indeed adversely 

affect cranes, requiring formal ESA consultation. As discussed below, Defendants’ 

attempts to undermine Plaintiffs’ expert report fail. The record and Plaintiffs’ 

expert report further demonstrate that the agencies have relied on inadequate 

conservation measures, which are inconsistent with the Service’s guidance, to 

prevent harm to cranes. Those measures are also unenforceable, contrary to 

Defendants’ unsupported claims.  

The record also establishes that the agencies relied on outdated guidelines 

regarding harm to terns and plovers in the Biological Assessment, a fact 

Defendants have failed to justify. Finally, Defendants’ argument that Plaintiffs’ 

ESA claims are moot is erroneous, since the agencies have not yet completed a 

valid ESA consultation for the project.  

A. The government unlawfully failed to analyze the potential harm 
to whooping cranes through formal ESA consultation 

 

 The sighting and telemetry data that the agencies 
disregarded are the best available science   

 
There can be no serious dispute that the federal government’s own whooping 

crane sighting and telemetry data are the best science available on the habitat use 

of migrating whooping cranes. See Northern Plains Pls.’ Expert Report (Crane 

Report) 4-5, 13-14, ECF No. 110. Defendants cannot argue that the agencies relied 
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on data superior to the sighting and telemetry data, and no agency determinations 

to that effect are found in the record. See Kern Cty. Farm Bureau v. Allen, 450 

F.3d 1072, 1080-81 (9th Cir. 2006) (explaining that an agency may not disregard 

available scientific evidence better than the evidence on which it relied (citing Sw. 

Ctr. for Biological Diversity v. Babbitt, 215 F.3d 58, 60 (D.C. Cir. 2000))). This is 

not surprising, as the sighting and telemetry data pinpoint whooping crane stopover 

areas—those specific areas where cranes forage and rest during their long 

migration across the Great Plains. Only by identifying stopover locations could the 

agencies examine whether Keystone XL’s proposed power lines will adversely 

affect whooping cranes. 

Collisions with power lines are the species’ primary known cause of 

mortality. Crane Report 5. Stopover areas where the birds spend time flying 

between roosting and feeding grounds are the most likely areas for power line 

collisions to occur, since the birds make frequent, low-altitude flights at those 

locations, putting them at high risk. Id. at 6, 9.19 Indeed, the sighting and telemetry 

                                                 
19 Contrary to the government’s claims, Gov’t Br. 77, the clusters of data 

points are significant. Although the clusters of data points may represent the 
activities of only one or a few radio-tagged whooping cranes over several days, 
those data indicate that the location is a suitable stopover area for cranes to rest and 
feed, suggesting a high collision risk in such areas. Crane Report 9. The 
government ignores the fact that only 20% of the crane population is radio-tagged, 
and the species is known to travel in pairs or family groups; therefore, if anything, 
the data clusters underrepresent the cranes’ use of these areas. See id. at 13-15, 19, 
34. 
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data the agencies failed to consider are the only data available to identify the 

specific areas where whooping cranes stop over. Thus, these data are not only the 

best available science, but the only science available to effectuate the buffers set 

forth in the Service’s guidance for power lines in the whooping crane migratory 

corridor. See FWS 2134 (“Region 6 Guidance for Minimizing Effects from Power 

Line Projects within the Whooping Crane Migration Corridor” (hereinafter Region 

6 Guidance)).  

While the agencies acknowledged the risk of power line collisions, they 

failed to use readily available whooping crane data to assess the proximity of 

proposed power lines to whooping crane stopover areas in order to determine the 

collision risk at those locations and implement the Region 6 Guidance. This failure 

to utilize the best available science is a clear violation of the ESA. See 16 U.S.C. 

§ 1536(a)(2); see also Bennett v. Spear, 520 U.S. 154, 176 (1997) (noting that the 

“best available science” requirement aims to ensure that the ESA is not 

implemented “on the basis of speculation or surmise”). Defendants’ arguments to 

the contrary are without merit, and should be disregarded.  

 The telemetry data were readily available to the agencies 
when they analyzed the project 

 
It is readily apparent that the relevant information from the Telemetry 

Project (i.e., whooping crane stopover locations) was available to the agencies, and 
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yet was not utilized in the analysis of the project’s impacts, resulting in an 

erroneous “not likely to adversely affect” determination.  

Defendants’ assertion that the telemetry data were not “available,” Gov’t Br. 

76; TransCanada Br. 95-96, is simply incorrect. Mr. Rabbe, the Service’s expert, 

claims that the raw telemetry data were not available to the Service until January 

2018. Expert Report of Matt Rabbe 8, ECF No. 128-4. This claim is absurd on its 

face. Given that Plaintiffs obtained the telemetry data from the U.S. Geological 

Survey (USGS) in May 2017, the Service—a member of the Whooping Crane 

Tracking Partnership, which collects and maintains the telemetry data—had the 

same ability to obtain the data sooner. See Miccosukee Tribe of Indians v. United 

States, 566 F.3d 1257, 1265 (11th Cir. 2009) (explaining that the Service must 

“seek out and consider all existing scientific data” in deciding what comprises the 

“best available” data (citation omitted)). In fact, the ESA’s “best available science” 

mandate is so imperative that even though the law requires agencies to commence 

consultation at the “earliest possible time,” 50 C.F.R. § 402.14(a), the Service’s 

Section 7 Handbook states that “[i]f relevant data are known to be available to the 

agency or will be available as the result of ongoing or imminent studies, the 

Service[] should request those data and any other analyses required by the 
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regulations at 50 C.F.R. § 402.14(c), or suggest that consultation be postponed 

until those data or analyses are available . . . .”20 The Service failed to do so here. 

Furthermore, this case does not concern some unknown collection of data of 

which the Service would be unaware. Indeed, not only is the Service a member of 

the Tracking Partnership, but the Service’s expert, Mr. Rabbe, is responsible for 

“implement[ing] and coordinat[ing] the whooping crane migration tracking 

project,” and in that capacity reviews “all reports, data, and scientific information 

pertinent to the species.” Rabbe Report 3 (emphasis added). Accordingly, the 

Service’s own expert must have been aware that prior to the Service’s review of 

the project in 2013, the Telemetry Project had identified several hundred whooping 

crane stopover locations and that maps of those locations were made publicly 

available in the 2011 and 2012 Telemetry Project Updates. See Pls.’ Mem. in Supp. 

of Mot. to Admit and to Suppl. the Admin. Rs. 12-15, ECF No. 135. The Service 

must have also been aware, prior to its re-concurrence in the “not likely to 

adversely affect” determination for whooping cranes upon reinitiation of 

consultation in 2017, of the 2015 USGS report using the Telemetry Project data to 

do precisely the type of analysis that should have been done here—identifying 

stopover locations in order to avoid harm from infrastructure development. See id. 

                                                 
20 U.S. Fish & Wildlife Serv. & Nat’l Marine Fisheries Serv., Endangered 

Species Consultation Handbook 1-6 (1998), https://www.fws.gov/endangered/esa-
library/pdf/esa_section7_handbook.pdf. 
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Therefore, even if the Court agrees with Defendants that the telemetry data were 

not available in 2013 when the agencies first completed their consultation, it was 

certainly available to the Service (as it was to Plaintiffs) in 2017 when consultation 

was reinitiated. FWS 2738-39.21  

Importantly, Mr. Rabbe does not aver that the Service requested but was 

denied the telemetry data from the Tracking Partnership. Nor does he explain why 

the data were somehow unavailable to the Service as a partner to the Tracking 

Partnership, even if they were not publicly available—or why the Service did not 

simply ask the Tracking Partnership to determine whether the crane data show 

documented high-use areas in the vicinity of the project. See, e.g., 50 C.F.R. 

§ 402.06(a) (“The Service will attempt to provide a coordinated review and 

analysis of all environmental requirements.”). The straightforward and unavoidable 

conclusion is that the agencies simply failed to adhere to the ESA’s best available 

science mandate, and the Court should not be swayed by their unsupported 

assertions that the data were somehow not “available” to them. See Rocky 

Mountain Wild v. U.S. Fish & Wildlife Serv., No. 13-cv-42-M-DWM, 2014 WL 

7176384, at *4 (D. Mont. Sept. 29, 2014) (holding Service acted arbitrarily when it 

failed to analyze species’ historical range).   

                                                 
21 It is telling that Defendants offer no response to this in their opposition 

brief.  
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Thus, this is simply not a case that concerns data that the Service was 

somehow unaware of or that were not “available.” It is clear from publicly 

available documents that data from the Telemetry Project were available and 

should have been used to inform the agencies’ analysis. The agencies’ failure to 

use these data to comply with the Region 6 Guidance is arbitrary and capricious, 

and a clear violation of the ESA’s best available science mandate. See Conner v. 

Burford, 848 F.2d 1441, 1454 (9th Cir. 1988).  

 The agencies failed to use the available historical sighting 
data to determine whether the project would adversely 
affect whooping cranes 

 
Even if the Court were to agree that the telemetry data were not available, 

Defendants cannot explain why the agencies did not rely on the historical 

whooping crane sighting data to identify stopover locations in the vicinity of the 

project.22 The historical sighting database, which goes back several decades and is 

                                                 
22 The government avers that the Service did use “some crane sighting data” 

when evaluating the Big Bend to Witten power line. Gov’t Br. 75 n.31. However, it 
acknowledges that the agency did not use “the entire data set” and only looked at 
crane data within one mile of that proposed line, id., apparently disregarding the 
Region 6 Guidance’s five-mile buffer requirement, see FWS 2134. Additionally, 
the fact that “some data” were used to consider a buffer for this specific power line 
demonstrates that the Service had the capacity to do the required analysis using the 
available data, and yet failed to do so for the other proposed power lines. That this 
power line is no longer planned for construction is of no consequence, since the 
agencies failed to use the best available science to analyze the risk to whooping 
cranes at any of the proposed power lines, in violation of the ESA. See 16 U.S.C. 
§ 1536(a)(2).  
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maintained by the Service, was clearly available for analyzing the potential harm to 

the species and ensuring the Region 6 Guidance was being implemented. The 

agencies’ unexplained failure to use these data is a clear violation of the ESA’s 

best available science mandate. See 16 U.S.C. § 1536(a)(2).   

Rather than explain this omission, Defendants argue that the data are 

unnecessary because the State Department performed a “habitat-based analysis.” 

Gov’t Br. 75; see also TransCanada Br. 97. However, it is evident from the 

administrative record that no such site-specific habitat analysis took place. To 

substantiate this claim, the government cites to a mere two pages of the Biological 

Assessment, wherein the State Department identified “multiple locations” of 

potential impact. Gov’t Br. 75. However, those pages simply provide a list of 

proposed power lines within the crane’s migratory corridor; they do not contain an 

analysis of the presence of suitable habitat and high-use areas or the potential risk 

of death or injury from collisions in these areas, nor do they include any binding 

requirements, mentioning only that conservation measures “could be implemented 

by electrical service providers.” FWS 671-72 (emphasis added). This cannot be 

considered an adequate habitat analysis.  

For its part, the Service also failed to supply a “habitat-based analysis,” and 

there is nothing in the record to indicate any efforts to correlate the presence of 
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whooping crane habitat and proposed power line locations.23 The Service’s 

concurrence is unsupported by any actual data, and is therefore arbitrary and 

capricious. See Conner, 848 F.2d at 1454 (holding that failure to use available 

information violated ESA’s best available science mandate). The fact that the State 

Department identified “multiple locations of potential impact,” Gov’t Br. 75, only 

undermines the agencies’ position that the project is not likely to adversely affect 

any cranes, and adds further support to Plaintiffs’ argument that formal 

consultation was indeed required, see 51 Fed. Reg. 19,926, 19,949 (June 3, 1986) 

(stating that the threshold for triggering formal consultation is “low”).  

In sum, the agencies failed to use the best available science to ensure that 

Keystone XL will not adversely affect whooping cranes. The sighting and 

telemetry data indicate that this project poses a significant risk of death and injury 

to cranes, and the agencies should have initiated formal ESA consultation to ensure 

                                                 
23 The sighting and telemetry data are the only data available to identify 

high-use crane stopover areas that should be kept more than five miles from power 
lines pursuant to the Region 6 Guidance. See FWS 2134. This undermines 
Defendants’ assertion that the sighting and telemetry data are unnecessary because 
the agencies used a “habitat-based analysis.” That type of analysis (which the 
agencies did not do) could not have identified documented high-use areas, as the 
Guidance requires. Id. And even if the Court were to find that a “habitat-based 
analysis” was done, it clearly was not used to effectuate the Region 6 Guidance, 
since neither the State Department nor the Service can point to any place in the 
administrative record to show that they ever used such an analysis to identify high-
use areas that should be avoided completely or suitable habitat where the lines 
should be buried.  
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that Keystone XL’s extensive infrastructure does not become the tipping point 

from which the whooping crane cannot recover. See 50 C.F.R. §§ 402.12(k), 

402.14(a). 

 The Crane Report conclusively undermines the agencies’ 
determination  

 
Plaintiffs’ expert report demonstrates that the agencies’ failure to use the 

best available science resulted in an erroneous “not likely to adversely affect” 

determination regarding harm to whooping cranes. See Crane Report 4. The 

sighting and telemetry data show several whooping crane stopover locations within 

five miles of proposed power lines—the buffer for high-use areas set forth in the 

Region 6 Guidance—including several with high levels of documented use. See id. 

at 22-28.24 The data further evidence a high likelihood of crane collisions with 

power lines over the 50-year life of the project. See id. at 7. Therefore, formal ESA 

consultation was required. See Pls.’ Opening Br. 51-55.   

TransCanada’s assertion regarding the incremental increase in the risk to 

whooping cranes, TransCanada Br. 88, misses the point entirely. It makes little 

difference how many other power lines exist within the migratory corridor; what 

                                                 
24 That the Crane Report shows the data at “a wide variety of map scales,” 

Gov’t Br. 78, is of no consequence, since the Crane Report specifies the distance 
the data clusters are from the proposed power lines, Crane Report 22-28. Using 
varied map scales was necessary to display the data on the page, given the different 
power line configurations and lengths. 
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matters is whether the proposed power lines are likely to adversely affect the 

species, requiring formal consultation. This must entail a site-specific analysis, and 

therefore the increase in the overall percentage of power line mileage within the 

migratory corridor is irrelevant. 

The agencies, meanwhile, attempt to portray this matter as a battle of the 

experts. Gov’t Br. 76. But the Court should not allow the agencies to hide behind a 

baseless claim of deference. Cf. Earth Island Inst. v. Hogarth, 494 F.3d 757, 763-

64 (9th Cir. 2007) (“[N]o deference to agency discretion as to methodology is 

appropriate when the agency ignores its own statistical methodology.”); see also 

San Luis & Delta-Mendota Water Auth. v. Salazar, 760 F. Supp. 2d 855, 908 n.29 

(E.D. Cal. 2010) (“Although Lands Council’s general holding [is] that a court must 

be deferential to an agency’s choice of methodology in an area of its expertise, the 

agency is not free to ignore the best available science.”), aff’d in part, rev’d in part 

sub nom. San Luis & Delta-Mendota Water Auth. v. Jewell, 747 F.3d 581 (9th Cir. 

2014). Plaintiffs are not arguing that the Service improperly balanced the science. 

Rather, Plaintiffs have shown that the agencies failed entirely to utilize the best 

available science. This was not a reasoned choice that was made by the agency 

based on its expertise, but rather a wholesale omission and clear failure to comply 

with the ESA. 
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Importantly, the Service did not provide a discussion in the Biological 

Opinion of what constitutes the best available science on whooping cranes, and 

never explained why it was disregarding available scientific data on the species. 

See Ctr. for Biological Diversity v. U.S. Fish & Wildlife Serv., 807 F.3d 1031, 

1048 (9th Cir. 2015) (“An agency complies with the best available science 

standard so long as it does not ignore available studies, even if it disagrees with or 

discredits them.” (quoting San Luis & Delta-Mendota Water Auth. v. Locke, 776 

F.3d 971, 995 (9th Cir. 2014))). There can be no deference for such oversight. See 

Earth Island Inst., 494 F.3d at 763. 

 Defendants’ attacks on Plaintiffs’ expert report itself are without merit. 

Defendants claim that there are “numerous limitations” and potentially misleading 

information in the telemetry data, such as GPS points that may represent birds in 

flight rather than at stopover habitat. Gov’t Br. 77-78; TransCanada Br. 96-97.25 

But this is beside the point, since the data still provide essential information on 

potential adverse impacts. See League of Wilderness Defs./Blue Mountains 

                                                 
25 Plaintiffs respectfully note that their experts (all Ph.D. ecologists with vast 

expertise in modeling, unlike Mr. Rabbe) include some of the foremost whooping 
crane experts in the world, including a former Whooper Watch coordinator at the 
Crane Trust and a member of the U.S.-Canada Whooping Crane Recovery Team. 
Crane Report 1-2. Two of the experts were the developers of the protocols for the 
Telemetry Project. Id. They are therefore well aware of the data’s limitations, and 
yet were able to provide their expert opinion, based on the best available science, 
that the project does indeed pose a risk to whooping cranes.  
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Biodiversity Project v. Connaughton, 752 F.3d 755, 763-64 (9th Cir. 2014) 

(holding agencies should consider “all relevant data . . . even when it is imperfect, 

weak, and not necessarily dispositive”). If the Service believes that more cleaning 

up of the data is necessary, and that certain limitations must be considered to make 

scientifically justifiable conclusions, Gov’t Br. 77-78, then it is free to do so. But 

the Service must provide that analysis in a Biological Opinion through formal ESA 

consultation, and not as a post-hoc rationalization for a wholesale failure to comply 

with the ESA’s clear mandate. Nat. Res. Def. Council v. Kempthorne, 506 F. Supp. 

2d 322, 367 (E.D. Cal. 2007) (holding that agency’s “failure to acknowledge and 

analyze” data concerning species was “unreasonable and violated its duty to use 

the best available scientific information”). The agencies cannot just ignore the data 

entirely. See Ctr. for Biological Diversity v. U.S. Fish & Wildlife Serv., 807 F.3d at 

1048. 

Significantly, Plaintiffs do not need to show that the project will jeopardize 

the continued existence of whooping cranes—though the data and the Crane 

Report support that conclusion. Rather, Plaintiffs must only show that the agencies 

failed to utilize the best available science, see 16 U.S.C. § 1536(a)(2), and thus that 

their “not likely to adversely affect” determination is flawed. The Crane Report 

does just that. 
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The government also argues that the Crane Report is of “limited use” 

because it analyzed outdated route alignments for the project. Gov’t Br. 77. In fact, 

this argument works against the government. Plaintiffs’ experts analyzed the same 

route information that was before the agencies when they did their analysis, and 

therefore provide the Court with an understanding of what information was and 

should have been before the agencies when they determined that the project would 

not adversely affect whooping cranes. And, as the Crane Report notes, no updated 

information was available on the Nebraska portion of the project because that 

section of the route had not yet been finalized, and maps indicating where the 

power lines may now be located are still unavailable. Crane Report 16, 20. Under 

the government’s own argument, then, the agencies’ analyses in the Biological 

Assessment and Biological Opinion are also of “limited use” because they were 

based on correspondingly “outdated” information. This argument therefore 

supports Plaintiffs’ contention that the agencies could not have properly reviewed 

the project, since they did not know the actual route when they undertook 

consultation. See supra section II.  

The government further takes issue with Plaintiffs’ argument that whooping 

crane site fidelity indicates that placing a power line near historically used stopover 

habitat increases the risk of future collisions, averring that Plaintiffs’ experts “did 
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not demonstrate that a single crane reused the same roost area during subsequent 

migrations.” Gov’t Br. 78. That is false. Plaintiffs’ expert report specifically states:   

We observed that several of the historical USFWS sightings and sub-
sightings were at the same locations as recent telemetry data records 
. . . . This confirms the site fidelity observed during migration, which 
makes the specific location of power lines even more important, 
because cranes are more than likely to return to these stopover habitat 
locations.  

 
Crane Report 14. Plaintiffs’ experts further explains that the data show “good 

examples of site fidelity, since the data shows the same banded individuals 

returning to the same stopover location during different migrations,” id. at 20, and 

that “the telemetry data shows that many radio-tracked Whooping Cranes have 

stopped in the project area at least two or more years, roosting on wetlands and 

river habitats, and feeding in adjacent areas, indicating site fidelity,” id. at 31. The 

government’s claim is therefore incorrect; the data do support whooping crane site 

fidelity.  

 Moreover, Plaintiffs’ experts’ opinion regarding whooping crane site fidelity 

is supported with numerous references to published scientific literature. See id. at 

34. In contrast, the Service’s crane expert relies solely on a personal 

communication with a USGS biologist to argue that cranes show limited site 

fidelity. Rabbe Report 14. But this does not comport with the rules of evidence, 

and should be given little, if any, weight. Pursuant to Daubert v. Merrell Dow 

Pharmaceuticals, Inc., expert testimony cannot include unsupported speculation 
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and subjective belief. 509 U.S. 579, 590 (1993). A testifying expert must rely on 

either his own tests and calculations or documentary evidence, such as peer-

reviewed studies and literature. Otherwise, the testimony “is devoid of the factual 

support necessary to render it reliable under Federal Rule of Evidence 702.” United 

States ex rel. Jordan v. Northrop Grumman Corp., No. 95-cv-2985-ABC, 2003 

WL 27366247, at *3 (C.D. Cal. Feb. 24, 2003). 

Additionally, expert opinions “cannot be based upon the opinions of others.” 

Clear-View Techs., Inc. v. Rasnick, No. 13-cv-2744-BLF, 2015 WL 3509384, at *5 

(N.D. Cal. June 3, 2015) (quoting Am. Key Corp. v. Cole Nat’l Corp., 762 F.2d 

1569, 1580 (11th Cir. 1985)). Here, Mr. Rabbe’s opinion is not based on peer-

reviewed scientific literature or his own analysis, but rather on the unpublished 

opinion of another expert that the Service failed to include as a declarant.26 

Therefore, Mr. Rabbe’s unsupported assertion regarding site fidelity should be 

disregarded. 

                                                 
26 Further, because the Service’s expert relied on the unpublished opinion of 

another expert as the sole substantive evidence supporting his conclusion about site 
fidelity, that statement is inadmissible hearsay evidence because it lacks the 
necessary foundational testimony. Experts may include inadmissible hearsay in a 
report for the limited purpose of explaining the basis of their opinion, so long as it 
is “a type reasonably relied on by experts in the particular field,” Turner v. 
Burlington N. Santa Fe R.R., 338 F.3d 1058, 1061 (9th Cir. 2003) (internal 
quotation mark omitted), and is not entered to establish the truth of the matter 
asserted, Paddack v. Dave Christensen, Inc., 745 F.2d 1254, 1262 (9th Cir. 1984) 
(citation omitted). 
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In sum, when consulting on impacts to species, the Service must rely on “the 

best scientific and commercial data available.” 16 U.S.C. § 1536(a)(2). While this 

does not require scientific certainty, it does mean that the Service must “seek out 

and consider all existing scientific data.” Miccosukee Tribe of Indians, 566 F.3d at 

1265; see also 50 C.F.R. § 402.14(g)(8). This includes data “which can be obtained 

during the consultation,” such as “results of studies or surveys conducted by the 

Federal agency.” 50 C.F.R. § 402.14(d). The whooping crane sighting and 

telemetry data, which the Service itself collects and maintains, are the best 

available science on the species. The Crane Report shows that data, which in turn 

evidence that the project is likely to adversely affect whooping cranes. The 

agencies should have completed formal ESA consultation. 

 The proposed conservation measures are inadequate and 
unenforceable  

 
Defendants’ assertions regarding the efficacy of bird flight diverters, Gov’t 

Br. 84-85; TransCanada Br. 90-91, miss the point of Plaintiffs’ argument, and 

actually support Plaintiffs’ claim that formal consultation was required for 

whooping cranes. In fact, the parties more or less agree: bird flight diverters may 

reduce the number of collisions, but will not prevent them from occurring. 

Defendants note that studies on Sandhill cranes show that these devices may only 

reduce collisions by “up to 50 percent.” Gov’t Br. 85. Plaintiffs’ experts have 

shown that the scientific literature indicates they may be even less effective for 
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whooping cranes. Crane Report 32-33. TransCanada appears to agree, citing Mr. 

Rabbe’s report and noting that these devices have been shown to reduce collisions 

by only 33% to 50%. TransCanada Br. 91.   

Regardless, by definition even a 50% reduction does not eliminate the risk, 

as shown by the fact that power line collisions remain the greatest source of 

mortality for the species despite the decades-long implementation of bird flight 

diverters. Crane Report 32-33. Since whooping cranes will still be adversely 

affected even with the use of these devices, there is no basis for the Defendants’ 

assertion that the Service reasonably found “that diverters would mitigate collision 

risk to a level ‘not likely to adversely affect’ the whooping crane.” Gov’t Br. 85; 

see also Crane Report 7 (“The loss of a few, and even one, breeding Whooping 

Crane could jeopardize its recovery and continued existence.”). The “not likely to 

adversely affect” determination was clearly arbitrary and capricious. See W. 

Watersheds Project v. Kraayenbrink, 632 F.3d 472, 481 (9th Cir. 2011) (citing 5 

U.S.C. § 706(2)(A)). 

       Furthermore, while the government refers to the conservation measures (i.e., 

installation of bird flight diverters) as “enforceable commitments,” Gov’t Br. 83, it 

has not shown how they would be enforced against the power providers. 

Defendants fail entirely to address the fact that the Service merely provided 

“recommended” conservation measures to the power providers. These 
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recommendations are patently unenforceable as written, on top of being 

inconsistent with the Region 6 Guidance. See Pls.’ Opening Br. 56-58. 

The government’s reliance on Center for Biological Diversity v. U.S. Bureau 

of Land Management, Gov’t Br. 83, is misplaced and confused. As the government 

notes, the court in that case rejected the agencies’ reliance on project-dependent 

conservation measures that were separate from the project, and indicated that the 

conservation measures should have been part of the proposed action or part of the 

incidental take statement to be enforceable under the ESA. 698 F.3d 1101, 1119 

(9th Cir. 2012) (“[R]eliance on [conservation measures] would have been proper 

only if they were included as part of the project and so subject to the ESA’s 

consultation and enforcement provisions.”). Yet here, the State Department 

admittedly relied on “future consultations” with the power providers, Gov’t Br. 82, 

and conservation measures consistent with the Region 6 Guidance were not 

included as part of the proposed action in a manner that would make them 

enforceable. Certainly, they were not included in any incidental take statement 

because no such statement exists, as the agencies never completed formal 

consultation on the impacts to whooping cranes. Rather, the agencies relied on 

informal “commitments” from third-party power providers to institute 

recommended conservation measures. It remains entirely unclear how this provides 

for enforceable measures that the State Department could reasonably rely on to 
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fulfill its ESA duty to ensure that the project and interrelated actions will not 

jeopardize the critically endangered whooping crane. 

 The agencies never explain their failure to comply with the 
Region 6 Whooping Crane Guidance 

 
Defendants have offered no colorable response to Plaintiffs’ allegation that 

the agencies failed to follow the Service’s Region 6 Guidance. Pls.’ Opening Br. 

60-62. This glaring omission effectively concedes that the agencies’ failure to 

follow this Guidance, which has resulted in insufficient mitigation measures, is 

arbitrary and capricious agency action in violation of the ESA’s best available 

science mandate. 16 U.S.C. § 1536(a)(2). 

The agencies aver that “[in] areas of collision risk, the best available data 

recommends line-marking devices to reduce collisions,” Gov’t Br. 84; however, 

this is inaccurate. The Region 6 Guidance requires more than marking lines. In 

fact, the agencies appear to accept this, noting that the Region 6 Guidance provides 

“conservation measures applicable to power lines within the crane migration 

route,” which “include avoiding designated critical habitat and documented high-

use areas by a buffer of five miles, as well as burying new lines, especially those 

within one mile of potentially suitable migration habitat.” Id. at 81 (citing FWS 

674 and DOS 6915-16). However, the record conclusively establishes that the 

agencies made no attempt to implement these measures. There is no discussion 

anywhere in the Service’s correspondence with the power providers of a five-mile 
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buffer for documented high-use areas (which can only be ascertained from the 

crane data that the agencies ignored), and no analysis has been provided as to the 

feasibility of burying lines within one mile of potentially suitable habitat.  

TransCanada, meanwhile, inexplicably claims that the agencies did comply 

with the Region 6 Guidance, stating that “construction of power lines will be 

avoided within five miles of suitable whooping crane roosting habitat and/or 

documented high use areas,” and that “all new lines within one mile of potentially 

suitable habitat will be marked and an equal amount of existing line within one 

mile of potentially suitable habitat will be marked.” TransCanada Br. 89. 

TransCanada also appears to believe that these power lines are likely to be buried. 

Id. This is simply false and unsupported by the administrative record. The only 

relevant conservation measure that the power providers have committed to for 

avoiding collisions is marking the proposed lines, with no commitment to avoid 

high-use areas, bury lines, or even to mark any existing lines. See, e.g., FWS 1947-

48, 1959, 1968-69, 1980, 1992 (Service letters to power providers). Indeed, 

TransCanada cites only to its expert report for this assertion, which just parrots the 

Guidance.27 TransCanada Br. 89; see also Expert Disclosure and Decl. of Scott W. 

Kamber 19-21, ECF No. 127-1. 

                                                 
27 Plaintiffs’ expert report shows several instances where clusters of crane 

data points (i.e., documented high-use areas) are within five miles of proposed 
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Defendants attempt to put this issue off to the power providers, arguing that 

“these measures may be identified in site-specific consultations with the various 

power providers,” Gov’t Br. 81; see also TransCanada Br. 97; however, this is 

nothing more than evasion and subterfuge. The agencies may not defer their duty 

to analyze these interrelated actions, which must be included in the analysis of the 

effects of the action. See 50 C.F.R. § 402.02 (defining “[e]ffects of the action”). 

Furthermore, no site-specific consultations with the power providers have taken 

place for this project,28 and the assertion that there may be “future consultations” is 

blatantly false, given that the power providers are non-federal entities, and 

therefore are not subject to the ESA’s consultation requirements or bound by its 

affirmative obligations to avoid jeopardy; that is the federal agencies’ sole 

province. See 16 U.S.C. § 1536(a) (instructing “[f]ederal agencies” to carry out the 

ESA’s consultation requirements).  

It is therefore disingenuous for Defendants to assert that this issue will be 

analyzed through some separate process. And, it is clear from the correspondence 

                                                 
power lines. See Crane Report 22-28. TransCanada’s assertion that the project 
complies with the Region 6 Guidance is therefore wrong. 

 
28 The correspondence that took place between the Service and the power 

providers was not a Section 7 consultation, and regardless, the Service did not 
discuss with the power providers the need for five-mile buffers for high-use areas 
or buried lines, and no power providers have committed to such measures. See, 
e.g., FWS 1947-48, 1959, 1968-69, 1980, 1992 (letters to power providers). 
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between the Service and the power providers that the Service has no intention of 

enforcing the mitigation measures in the Region 6 Guidance. In fact, the Service’s 

correspondence with the power providers never even mentions the Region 6 

Guidance or its requirements. See, e.g., FWS 1947-48, 1959, 1968-69, 1980, 1992 

(letters to power providers). 

The agencies’ failure to follow the Region 6 Guidance renders the State 

Department’s “not likely to adversely affect” determination and the Service’s 

concurrence arbitrary and capricious. See Pls.’ Opening Br. 61. 

B. Defendants failed to explain why the agencies relied on outdated 
guidance regarding impacts to terns and plovers 

 
Defendants fail entirely to explain why the State Department relied on 

outdated guidelines on perch discouragers to prevent predation of listed species in 

the Biological Assessment. They also provide no valid reason for the Biological 

Opinion’s silence on this adverse impact.  

The government provides only post-hoc rationalizations based on rebuttal 

expert testimony claiming that predation is not a significant source of mortality for 

terns and plovers. Gov’t Br. 85-86. This, however, is contradicted by the 

Biological Assessment, which states that “perches provided by towers and poles 

could increase the cumulative predation mortality” for these species, including at 
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important breeding habitat along the Platte River. FWS 717-18.29 This suggests 

that the project “may affect” these species, requiring formal consultation; yet the 

Service never addressed this in its concurrence.  

Defendants attempt to obscure this obvious failure to comply with the ESA’s 

best available science mandate by claiming the State Department did rely on the 

2006 APLIC Guidelines. Gov’t Br. 86; TransCanada Br. 98. But while Defendants 

are correct that the State Department referenced the 2006 APLIC Guidelines in the 

2011 EIS, DOS 6839-40, the agencies inexplicably relied on the outdated 1996 

Guidelines in the Biological Assessment, FWS 654, 737. Since the agency clearly 

had the updated Guidelines available to it, the fact that it chose to reference the 

outdated document in its ESA-specific analysis, rather than the current and best 

available science, shows that the agency was attempting to sidestep the fact that the 

updated Guidelines are inconsistent with its determination for these species in the 

Biological Assessment.    

   Plaintiffs do not argue that the 2006 APLIC Guidelines “disavow” the use of 

perch discouragers as the government suggests, Gov’t Br. 87, but rather point to 

                                                 
29 The government notes that the latest plover recovery plan does not discuss 

modification of power lines to mitigate predation, Gov’t Br. 86; however, this may 
be because the 2006 APLIC Guidelines make clear that preventing predation from 
power line perching is not possible. Regardless, this does not mean that the 
agencies can ignore these potential impacts. Rather, it suggests that further analysis 
should have been provided, and formal consultation initiated.  
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the simple fact that the 2006 APLIC Guidelines do not support the agencies’ 

determination. Indeed, the 2006 Guidelines clearly state that perch discouragers 

will not prevent predation of listed species.30 The government even admits that “a 

side-effect of making power lines safer for raptors is the possibility of increased 

perching and predation on other species.” Id. (citing 2006 APLIC Guidelines 36, 

ECF No. 135-1). They further acknowledge that “the guidance recommends that 

utilities and agencies work together to identify predation risk, determine 

appropriate mitigation methods and develop best management practices.” Id. While 

Defendants aver that this analysis occurred here, that is belied by the lack of any 

citation to the Biological Assessment or Biological Opinion in Defendants’ briefs 

for this assertion. Rather, the agencies provided no analysis of predation risk for 

terns and plovers in the Biological Assessment or Biological Opinion at all.  

Further, the Court should not be swayed by Defendants’ improper attempt to 

defer this analysis to the power providers. See Gov’t Br. 81-82 (discussing future, 

site-specific consultations with power providers); TransCanada Br. 97. 

Defendants’ statement that “individual power line companies will address this 

risk,” Gov’t Br. 86; see also TransCanada Br. 93-94, insinuates that some future 

                                                 
30 See Pls.’ Mem. in Supp. of Mot. to Admit and to Suppl. the Admin. Rs. 

10-12; see also 2006 APLIC Guidelines 17 (Figure 2.5), ECF No. 135-1. While the 
2006 APLIC document was referenced in the 2011 EIS and is therefore “included” 
in the State Department’s administrative record, the agency did not physically 
include the document with the record and so it has not been Bates stamped. 
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analysis with these power providers will take place, yet that is not the reality. To 

date, the agencies have not worked with the utility companies to address this risk, 

as evidenced by the lack of any discussion regarding increased predation of terns 

and plovers in the Biological Opinion or in the Service’s correspondence with the 

power providers. See FWS 2059-61 (summary of conservation measures); FWS 

1947-48, 1959, 1968-69, 1980, 1992 (letters to power providers). Moreover, the 

law requires that interrelated actions must be included in the analysis of the effects 

of the action. 50 C.F.R. § 402.02. The agencies cannot escape the fact that they 

relied on outdated guidance, and failed to ensure that the project will not 

jeopardize terns and plovers, in violation of the ESA and APA. The State 

Department’s “not likely to adversely affect” determination for these species and 

the Service’s concurrence are therefore arbitrary and capricious.  

C. Plaintiffs’ ESA claims are not moot 

Contrary to the government’s assertion, Gov’t Br. 79-81, the recent 

reinitiation of consultation on the Mainline Alternative route through Nebraska 

does not render Plaintiffs’ ESA claims moot. The agencies have an ongoing duty 

under the ESA to prevent jeopardy, and the only way to fulfill that substantive duty 

is to complete a valid ESA Section 7 consultation, which has not been 

accomplished for Keystone XL.  
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This is consistent with the case law on which the government relies. In 

Alliance for the Wild Rockies v. U.S. Department of Agriculture, the court did not 

hold that reinitiation of consultation mooted the plaintiffs’ ESA claim, but rather 

that the completion of consultation (i.e., concurrence from the Service) rendered 

the claim moot. 772 F.3d 592, 601 (9th Cir. 2014) (holding that the plaintiffs’ 

reinitiation claim was moot because “the federal defendants completed the 

reinitiation of consultation required by the ESA” (emphasis added)). The Ninth 

Circuit has also specifically held that “[i]t is well-settled that a court can enjoin 

agency action pending completion of section 7(a)(2) requirements.” Wash. Toxics 

Coal. v. EPA, 413 F.3d 1024, 1034 (9th Cir. 2005) (emphasis added), abrogated on 

other grounds, as recognized by Cottonwood Envtl. Law Ctr. v. U.S. Forest Serv., 

789 F.3d 1075 (9th Cir. 2015); Thomas v. Peterson, 753 F.2d 754, 765 (9th Cir. 

1985), abrogated on other grounds, as recognized by Cottonwood Envtl. Law Ctr., 

789 F.3d 1075. 

In several of the cases the government relies on, such as Native Fish Society 

v. National Marine Fisheries Service, the plaintiffs specifically sought reinitiation 

of consultation as a remedy. See 992 F. Supp. 2d 1095, 1107 (D. Or. 2014). 

Therefore, once consultation was reinitiated, the court was unable to provide 

meaningful relief, thereby mooting the claim. Id. at 1115-16. In contrast, Plaintiffs 

are not seeking reinitiation of consultation, but rather are asking the Court to find 
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that the agencies failed to fulfill their ESA duties by ignoring the best available 

science and improperly deciding that the project was “not likely to adversely 

affect” the crane, tern, and plover. Here, the Court can still provide meaningful 

relief by setting aside those determinations and concurrences, and vacating the 

permit for the project. In short, the cases involving reinitiation claims that the 

government relies on are inapposite.   

Additionally, the government has not specified whether or how the 

reinitiated consultation will address the deficiencies that Plaintiffs have identified 

in the prior ESA process; whether the reinitiated consultation will address the 

entire pipeline route or merely the new segment in Nebraska; or whether, as 

Plaintiffs’ experts have brought into question, the whooping crane can survive 

Keystone XL, given its fidelity to areas that lie squarely within the pathway of the 

pipeline’s infrastructure. Until the agencies complete a valid consultation on the 

whole route and fulfill their ESA duties, Plaintiffs’ ESA claims are not moot, and 

the Court should not allow any ground-disturbing activities to take place. See 16 

U.S.C. § 1536(d) (prohibiting an “irreversible or irretrievable commitment of 

resources” that would foreclose “the formulation or implementation of any 

reasonable and prudent alternative measures” to minimize take of listed species 

pending completion of consultation). Plaintiffs’ ESA claims are not moot. 
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V. The Court should vacate the cross-border permit, the Biological 
Assessment, and the Service’s concurrence  

 
 Because Plaintiffs have established violations of NEPA, the ESA, and the 

APA, the Court must vacate the cross-border permit, the State Department’s 

Biological Assessment, and the Service’s concurrence, and remand those decisions 

to the agencies.  

Vacatur of unlawful agency action is the presumptive remedy under the 

APA, which directs that a “reviewing court shall . . . hold unlawful and set aside 

agency action, findings, and conclusions found to be . . . arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. 

§ 706(2)(A) (emphasis added). Indeed, if an agency’s decision “is not sustainable 

on the administrative record made, then the [agency’s] decision must be vacated 

and the matter remanded to [the agency] for further consideration.” Camp v. Pitts, 

411 U.S. 138, 143 (1973) (emphasis added); see also Citizens to Preserve Overton 

Park, Inc. v. Volpe, 401 U.S. 402, 413-14 (1971) (“In all cases agency action must 

be set aside if the action was ‘arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law . . . .’” (quoting 5 U.S.C. § 706(2)(A)) 

(emphasis added)); Am. Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1084 (D.C. 

Cir. 2001) (“[A plaintiff who] prevails on its APA claim . . . is entitled to relief 

under that statute, which normally will be a vacatur of the agency’s order.”); Ctr. 

for Biological Diversity v. U.S. Bureau of Land Mgmt., 698 F.3d at 1106, 1128 
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(vacating and remanding the Service’s arbitrary and capricious biological opinion 

under the ESA). 

Because vacatur is the presumptive, statutory remedy under the APA, any 

departure from that presumptive remedy would be a form of equitable relief 

available to an agency only in limited circumstances. Cf. Curtis v. Loether, 415 

U.S. 189, 194-97 (1974) (distinguishing “legal rights and remedies” created by 

statute from “equitable relief”). The burden is thus on the agency to show why 

equity demands anything less than vacatur of the unlawful agency action. See Reno 

Air Racing Ass’n v. McCord, 452 F.3d 1126, 1139 (9th Cir. 2006) (burden is on 

party asserting equitable defense to show applicability of the defense); Ctr. for 

Envtl. Health v. Vilsack, No. 15-cv-01690-JSC, 2016 WL 3383954, at *13 (N.D. 

Cal. June 20, 2016) (“[G]iven that vacatur is the presumptive remedy for a 

procedural violation such as this, it is Defendants’ burden to show that vacatur is 

unwarranted.”).  

The government is incorrect in its assertion that vacatur is not the 

presumptive remedy, and has failed to meet its burden of showing that remand 

without vacatur is warranted. See Gov’t Br. 103. The Ninth Circuit has authorized 

remand without vacatur only in limited or rare circumstances, and only when the 

agency opposing vacatur can show that equity demands a departure from the 

presumptive APA remedy. For example, after finding a NEPA violation in Oregon 
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Natural Desert Ass’n v. Jewell, the court remanded the action to the district court 

“with instructions to vacate the [agency’s] Record of Decision unless the district 

court determines that this is one of the ‘rare circumstances, when [it is] advisable 

that the agency action remain in force until the action can be reconsidered or 

replaced.’” 840 F.3d 562, 575 (9th Cir. 2016) (quoting Humane Soc’y of U.S. v. 

Locke, 626 F.3d 1040, 1053 n.7 (9th Cir. 2010)); see also Cal. Cmtys. Against 

Toxics v. EPA, 688 F.3d 989, 992, 994 (9th Cir. 2012) (per curiam) (explaining 

that courts order remand without vacatur only “in limited circumstances”). 

Defendants have not shown that equity demands such a departure here. 

 As set forth throughout their briefs, Plaintiffs have established that the State 

Department and Service ran roughshod over the procedures mandated by NEPA, 

the ESA, and the APA in approving the Keystone XL pipeline. The agencies 

committed serious legal violations, which dictate vacatur and remand for additional 

environmental reviews—reviews that must take place before the agencies can 

reach an informed decision on the project.  

This case is a far cry from the complex situation the Court faced in Western 

Organization of Resource Councils v. U.S. Bureau of Land Management, where 

the ROD in question covered eight BLM Resource Management Plans (RMPs), 

which are 20-year planning level documents that govern resource development on 

millions of acres of federal lands, but do not authorize any on-the-ground 
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construction or operations. No. 16-cv-21-GF-BMM, 2018 WL 1475470, at *1-2, 

18-19 (D. Mont. Mar. 26, 2018). The Court there observed that, since the case 

involved challenges to only two RMPs, “[t]o vacate the ROD would vacate the 

RMPs for all of the other management areas covered by the ROD.” Id. at *18.  

By contrast, this case involves the approval of one discrete, site-specific 

pipeline project for which TransCanada has not yet commenced construction. 

Furthermore, the government’s argument that vacatur of the permit would infringe 

on the President’s inherent constitutional authority, Gov’t Br. 103, has already 

been rejected by this Court in denying Defendants’ motions to dismiss, where it 

found the issuance of the ROD and permit were actions of the State Department 

rather than the President. See MTD Order 14-15; see also id. at 32, 23 (finding 

Plaintiffs’ claims redressable because the State Department’s permit could be set 

aside and the agencies could engage in further NEPA and ESA review). 

 As such, the government has failed to demonstrate any equitable reason why 

this Court should depart from the default statutory remedy for violations of NEPA, 

the ESA, and the APA. No further briefing on this issue is needed. The Court 

should vacate the permit, Biological Assessment, and concurrence, and remand to 

the agencies for further review. 
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CONCLUSION 

 For the foregoing reasons, the Court should grant Plaintiffs’ motion for 

partial summary judgment and deny Defendants’ cross-motions for summary 

judgment.  

Dated:  April 27, 2018   /s/ Doug Hayes  
Doug Hayes (pro hac vice) 
/s/ Eric Huber  
Eric Huber (pro hac vice) 
Sierra Club Environmental Law Program  
1650 38th Street, Suite 102W 
Boulder, CO 80301 
(303) 449-5595 
doug.hayes@sierraclub.org 
eric.huber@sierraclub.org 
Attorneys for Sierra Club and Northern 
Plains Resource Council 
 
/s/ Jaclyn H. Prange  
Jaclyn H. Prange (pro hac vice) 
/s/ Cecilia Segal  
Cecilia Segal (pro hac vice) 
Natural Resources Defense Council 
111 Sutter Street, Floor 21 
San Francisco, CA 94104 
(415) 875-6100 
jprange@nrdc.org 
csegal@nrdc.org 
Attorneys for Bold Alliance and Natural 
Resources Defense Council 
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P.O. Box 11374 
Portland, OR 97211 
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